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Decision No.. 79811 
BEFORE '!HE PUBUC UTIUnES COMMISSION OF '!BE STATE OF CALIFORNIA 

MARIE P. BRESSLER~ et al.,. 

Complainant, 

vs. 

BAYSBORE PROPERTIES" INC .. , a 
California corporatiou~ 

Defendan.t .. 

) 

~ 
~ 
) 

I ----------------------------~, 
MARIE P. BRESSLER~ ee a1. ~ 

Complainant ,. 

VS. 

" 'I ,-
:> 
) 
) , , 
) 

P.ACIFIC GAS AND EIECTRIC COME>ANY) ) 
Oakland,. California~ ) 

" 

" ,I Defendant. 

------------------------------) i 
Investigation on the Commission's " 
own motion into. the status, 
opera tions, service, equip:nent, 
facilities, rates,. and records of i 

SAYSHORE ?'ROPERXIES, INC., and " 
into dle rules of PACIFIC GAS AND 
ELECTRIC COMPPEI. 

) 

j , 

\ 

MYSSORE PROPERXIES, ~ , 
~ 

< 
Complai'OS.Ut, 

I 

vs.. ) , 

PACIFIC GAS AND ELEcrRIC. COMPANY, i 
) 

Defendant. ) 
'I ----------------------------_1 
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Case No. 9186 
(Filed .January 28:, 1971) 

case No. 91S7 
(Filed February 1, 1971) 

Case NO'. 9206 
(Filed Y.arch 30, 1971) 

case No. 9217 
(Filed April 28-, 1971) 



c. 9l86~ e~ a1. JR/ms * 

Stanley T. Gryd~k, Attorney at Law, for 
vlb.1te's Ice ream; Patricia Hubbell, in 
propria persona and for Josepb. kogers; and 
Marie ? Bressler, Karen E. Stilwell, and 
Joseph M. LOGrande, in propriae personae; 
complainants. 

Jacobs, Sills & Coblentz, by William F. Mccabe, 
Attorney at Law, for Bayshore Properties; 
and John C. Morrissey, John s. coo¥er and 
Robert Ohlbach, Attorneys at Law, or 
Pacific Gas and Electric Company; defendants. 

John S. Fick, Attorney at Law, for the Commission 
staff. 

.QPINIOli 

~." 

The first of tae above-referenced proceedings is a com
plaint of six commercial tenants of Sun Valley, a regional shopping 
center controlled by Bayshore. 

The complaint alleges that Eayshore by selling electricity 
to its tenants hcs become a public utility whose system was con
structed without certification. and whose rates and operations are 
not covered by filed tariffs. Secondly, complainants a'llege that 
Baysbore is reselling electricity purcbased from Paci£icGas and 
Electric Company (PG&E) in violation of the conditions of PG&E's 
Rule 10. Complainants seek determination of and an order for 
re~~~nt of alleged overcharges. 

Bayshore contends it is not a public: utility and asserts 
that its charges 'for electrical energy are absorbed in the rental 
for the premises in conformity with paragraph eel) of Rule lB. It 
further asserts that the Commission lacks jurisdiction to determine 
a com?laint against a nonutility. 

The second com?laint by seven Sun Valley tenants alleges 
that PG&E is selling electricity to Bayshore and that the subsequent 
resale of that energy is in violation of Rule 18. Com?lainants seek 
an order that ?G&E enforce its Rule 18 and supply complainants 
directly. PG&E claims a laek of knowledge and be"lief as to. whether 
Baysnore is violating Rule 18 and asserts that it would be impractical 
to render direct service. 
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Case No. 9206 is a Commission investigation instituted for 
the purposes of determining whether Bayshore is an electrical cor
poration and whether PG&E's Rule is is being violated. The Com
missionls Order Instituting Investigation also ordered ?G&E to 
present certain evidence and consolidated all three cases. 

Prebearing conference was held before Examiner Gilman on 
~rch S, 1971 in ?leasant Hill. After opportunity for exceptio~s 
to the Examiner's initial Prehearing Memorandum, an Amended Memo
randumwas issued on April 22,1971. 

The Memorandum provides for submission to the Commission 
of certain f'l!'O.damental questions of law, before hearic.s-, as if 
mace on motion to dismiss. 

The anno\lnced purpose of partial submission was to deter
mine whether all of the issues presented in the comp-laints required 
evidentiary hearing and, in the event that any of them did not, to 
expedite the taking of evidence. 

The questions of law submitted are: 
1. Whether a landlord who distributes but does not generete 

electricity for his own and his tenants r use can be an tfel ectric:11 
corporation1t 'W'ithi.o. S~etio'Q. 218: of the Public Utilities Code. 
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2. Whe~her a landlord's furnishing of electricity to i~s 
tenants under the below-quoted lease provision!/ violates PG&E's 
Rule 18. 

Since the Examiner's Amended Memorandum was issued~ certain 
other procedural questions have been raised by toe parties. It is 
appropriate to deal with them in this opinion. 

"17. Lessor shall supply all electricity required for the 
conduct of Lessee's business in the demised premises. 
At the expiration of each leasehold year Lessor shall, 
through Lessor's electrical engineer, determine the 
product of the amount of electricity used by Lessee in 
the demised premises for such leasehold year and the 
amount therefor which Lessor had to pay for such elec
tricity to the public utility company whicb furnished 
the same (said product is hereinafter referred to as 
the 'adjusted operating expenses'). Should said 
adjusted operating expenses for any leasehold year be 
more than the s~ of $ (which sum is hereinafter 
referred eo as the 'base operating expenses'), Lessee 
shall, within ten (10) days after receipt by Lessee 
from Lessor of a bill therefor, pay to Lessor a per-
centage of the sum of $- equal to the percentage 
of such increase in adjusted operating expenses over 
said base operating expenses. Should said adjusted 
op~rating expenses for any leasehold year be less than 
sa~d base operating expenses, Lessor shall forthwith 
refund to Lessee a percentage of said sum of $ 
equal to the percentage of such decrease in adjusted 
o?erating expenses below said base operating expenses. 
In no.event sball Lessor be liable for any interruption 
or fa1.1ure in the supply of such electricity caused 
by accident) breakage, repairs, or any other cause 
beyond the control of Lessor. 

HAll other utilities) including, without limiting tbe 
generality of the foregOing, water and gas, used upon 
or furnished to the demised premises, and any sewer 
charge, shall be paid for by 'Lessee .. " 
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Status 
Given our interpretation of Rule:18 (below), Baysaore is 

left with only a few permissible cou.rses of', action includ.ing.: 
(a) To renegotiate its leases with all of the 

tenants served with electricity so that they 
are in conformity ~th Rule lS.C(2). 

(b) Jxrange with PG&E for direct service to all 
of ~yshorets tenants. 

(c) Seek a ce:eificate of public convenience and 
necessity as an electric utility. 

We recognize as a practical matter that the last alter
native is likely to be avoided by Bayshore. Bayshore's ability to 
obtain a certificate of public convenience and necessity would be 

complicated not only by all of the responsibilites and requirements 
of utility service but also by their location within the service 
area of PG&E. 

Furthermore ~ we cannot ignore the possibility that the 
remaining issues in this proceeding would be determined by settle
ment rather than litigation. 

In light of the above considerations we think it inappro
priate to resolve the issues concernin& Section 21~/ at the present 
time. 
Tariff Interpretation 

Several views of Rule lS.C(2) are urged upon us. Staff, 
\~itets and the remaining complainants sup~ort the view that Rule 
lS.C(2) requires a rental charge which does not vary wlth electrical 
consumption. PG&E's position appears to be that any charges, whether 

61 "'Electrical corporation' includes every corporation or perso~ 
owning, controlling, operating, or managing any electric p13nt 
for compensation within this State, except where electricity 
is generated on or distributed by the producer through private 
property alone solely for his own use or the use of his tenants 
and not for sale to others." 

-5-



c. 9186, et al. JR. 

or not they vary Witb. electrical consumption, are permissible so long 
as they are not "speeifically identifiable as electric charges" .. 
Eayshore contends tha~ Rule lS.C(2) does not preelude a lease which 
provides for a rental whieh may vary directly with electrical 
consumption. 

Rule l8.C(2) cannot be interpreted in isolation;. rather 
it must be considered in connection with the whole o,f Rule 18.. The 
policy considerations which underlie Rule 18 are discussed in PG&E 
ReviSion of Rule 18 (DeciSion No. 63562, Application No.. 42434, S9 
P.U.C. 547) which authorized a verSion of Rule 18 not materially 
different from that now in effect. 

the rule in effect prior to that decision permitted eom
mercial resales with the consent of the eompany. Domestic' resales 
were permitted either on condition that the ultimate consumers were 
charged rates identical to PG&E' s or that the charge was "absorbed f ' 

in the rent. 

The rule was modified for the express purpose of preventing 
PG&E from making future contracts for resale in commercial establish
ments except With Commission approval or under the absorption clause. 
Certain long-standing eommercial resales were, however~ to be 
permitted to continue .. 

Under the provision of paragraph D all resales (except 
absorption) were to- be submetered and the utility was expressly 
given the power~ and ~~liedly the dU:y, to ensure that the means 
of determining eonsumption and billing practices were as accurate 
as the utility's owo. 

The prOvisions dealing with submetered customers are 
appropriate for tenant charges which vary with consumptioD. Para
graph D in particular is designed to ensure cbat the determination 
of the amount of energy constlmed is accurate and beyond dis?ute • 

• f 
.. 
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The absorption provisions, on the other hand, lack any 
rc~uirements ensurinz accuracy of consumption figures,. This com
p.arison slone should be sufficient to indicate that Rule lS.C(2) 
did not contemplate payments which vary with tenant consumption of 
electricity. 

A comparison of all the submetering provisions with those 
applicable to absorption arrangements further strengthens this 
conclusion. The submetering provisions authorize submetering only 
for domestic landlords; commercial landlords cannot insti.tute such 
a program without Commission approval. Submetering landlords have 
no freedom to establish or negotiate their own rate structure.~/ 
Suometering landlords must assume the expense of providing and ensuring 
the accuracy of meters. 

However) if we adopted Bayshore's interpretation of Rule 
l8.C(2) the absorption landlord would be able to obtain greater 
benefits than the submetering landlord without any of the burdens 
or disadvantages. If such were the interpretation, no rational 
landlord would be likely to voluntarily elect a submetering program. 

Further, the interpretation of Rule lS.C(2) must be con
sistent with the basic policy set forth in Decision No. 63562, i.e., 
to encourage the vertical integration of the electrieal supply in 
PG&E's market area by discouraging commercial resales. If Eayshore's 
interpretation were adopted, Rule l8.e(2) resales would be sdficiently 
attractive to eommereial landlords that the opposite of toe intended 
result would be likely. 

~/ The tariff rule differs from that stated in Appendix A to 
Decision No. 63562 in paragraph (4). The tariff authorizes 
resale, 
"4. Where the Utility has been authorized or directed 

by the Public Utilities Commission of the State of 
California to provide service to a customer for 
sub;netering on the same basis as in 3. above; .... 11 

[Emphasis added.] 
thus incorporating the requirement that the landlord adopt 
PG&E's rate levels and structure. 
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Finally ~ au absorption rule which permitted consumption to 
be determined by estimate rather than by meter would obviously lead 
to many disputes about the reliability of the estimates. We cannot 
attribute ~o previous Co~ss1oners au intent to foster such disputes. 

Therefore, we can only describe the electric supply pro
visions of the lease which requires some form of estimation of actual 
usage as providiog for commercial submetering wi'thout a meter. As 

such, the arrangement violates the tariff in at least three respects: 
first, the estimation of consumption is inherently less reliable than 
metering; second, there was no advauce approval by the Commission; 
and thirdly~ the resultiug charges would be different from those due 
if PG&E had rendered direct service .. 

Failure to comply with Rule 18 leaves Bayshore and PG&E 
with the alternatives described in Section E. 

"In the event such energy is furnished or resold 
otherwise than as provided for above, the 
Utility may either discontinue service to the 
customer or furnish electric energy directly to 
the sulx:ustomer." 

'!'he parties should, however, have the opportunity to exercise the 
alternatives hereinbefore discussed and, therefore, the order herein 
will provide an ineerval for reconciliug the problems prior to 
termination of service if they are not reconciled. 

However, there is nothing under the tariff that can be done 
to retroactively cure the lack of a method of establishing consumption 
with reliability equivalent to metering; nor could we ~ under the 
tariff~ retroaetively authorize rates differing from PG&E's. Whatever 
consumer protection is provided by those tariff provisions became 
vested rights of the complainants at the time they became mediately 
served customers of PG&E and cannot now be retroactively abrogated. 

As indicated below ~ the disputes over past transactions 
will have eo be resolved by civil court, if they cannot be settled. 
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Jurisdiction 
W1lile R.ule 18 was adopted under our a utbori ty, we never

theless have no jurisdiction to determine the financial damages 
arising under that rule which exists between Bayshore and its. 

tenants. It is our opinion that such issues are exclusively within 
the jurisdiction of the civil courts. 

Certain of the tenant-complainants have sought discovery 
of Bayshorets dealings with other non-complaining tenants. We see 
no connection between the expected product of such discovery and 
any possible issue within the scope of our jurisdiction over FG&E. 
~~atever discovery of such matters is necessary should be gover~ed 
by the court which assumes jurisdiction to determine the mutual 
rights and liabilities of Bayshore and its tenants. 
Conclusions 

1. This Commission bas no jurisdiction to determine the 
financial damages of tenants and landlords ariSing under Rule 18 
(electric) of PG&Ets tariffs. 

2. PG&E may not provide electricity to a customer who. is a 
commercial landlord and who resells the electricity to its tenants 
under any arrangement whereby the rent varies with an increase in 
electrical consumption, except subject to the provisions of Rule 18, 
paragraph C.4 or 5 and under paragraph D. 

3. PG&E should be authorized to provide electricity to 
Bayshore Properties, Inc., at its Sun Valley shopping center until 
the electrical supply arrangements for all Sun Valley tenants can 
be brought into conformity with Rule 18, direct service by PG&E 
can be arranged, or Bayshore has been granted a certificate of public 
convenience and necessity. The parties should be allowed until 
June 1, 1972 to make the necessary arrangements. 

4. The issues in Case No. 9186 shoald not be derermiued at 
this time. 
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5. The material .. sought in complainants' requests for dis
covery is not material, and ~ould not lead to the production of 
evidenc.e material to any cause of action stated against PG&E. 

6. We have jurisdiction to determine whether PG&E bas violated 
Rule 18 of its electrical tariff. 

ORDER -- ..... _-
IT IS HEREBY ORDERED tba t : 

1. Complainants' various requests for discovery of deali~zs 
~tween Bayshore and non-complaining tenants are bereby denied ~nd 
any subpoenas issued by this Commission in aid tbereofare h~r~b7 
qu.:shed. 

2. Pacific Gas and Electric Company (PGOcE) is authorized to· 
continue service to Baysbore Properties under present conditions 
only until June 1, 1972. Bayshore should report to tbe ~ssion 
as Soon as one of the alternatives berein set forth bas been achieved 
acd the status of the various alternatives if one bas not been 
achieved within sixty days after the effective date of tbis order. 
If Bayshore has not submitted verified proof of achieving one of 
the alternatives by June 1) 1972, ?G&E shall report to tbe Commission 
within five days thereafter of action taken to conform to Rule 18. 

Ihe effective date of this order shall be twenty days after 
the date berea:. 

Da ted a t San ~ei8¢o 
-:1- £ . MARC~H"'-----'\.---71 u.o.y 0 _________ , 197"" .. 
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