
ORIGmAL 

CD 

Decision No. _7_9_8_1_2_ 

BEFORE Z'rlE Ptr.B!.IC UTILITIES COMro'!ISSION OF THE STATE OF CALIFORNIA 

In the Matter of the Applicat10n 
ot WILLIAM E. LEE~ dba FRANCISCAN 
L~~, tor a Certificate 01" Public 
Convenience and Necessity to operate 
as a passenger stage corporation. 

Application No. 50537 

ORDER DENYmG REHEARING A.'ID 
AP~DING DkcISION NO. 79025 

Petition tor rehearing of DeciSion No. 79625 was tiled on 
February 4~ 1972 by Franciscan Lines, Inc. That decision refused 
to grant a certificate of public conven1ence and necessity to 
petitioner to o~erate s~~tseeing tours. Cr~ L1nes, Inc., 
protestant to the application of Franciscan Lines, Inc., tiled 
a memorandum in opposition to the petition for rehearing on 
February 11, 1972. 

Decision No. 79625 found that substantially allot app11-
cant's proposed tours were within protestantrs territory. 
Furthermore, we round that protestant would proVide satistacto~ 
service upon the correction of a specific service der1c~ency. 
'He concluded that a certificate coulc not be granted because of 
these f1ndings a.."ld because of the language of Pub-lic Utilities 
Code Section 1032. 

The alleged errors in Dec1sion No. 79625 total five in 
number. The following discussion will describe and discuss 
each of these in turn: 

1. It is alleged that Public Utilities Code Section 1032 
does ~ot prohibit this Commission from issuing a certificate to 
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render a passenger stage corporat1on service for i'lhich public 
convenience and necess1ty has been shown. 

In Re Fialer f s" 38 CRC 880 (1933), wri t den1ed, granted a 
certif1cate to app11c~~t notw1thstand1r.gsimilar operat1ng author1ty 
currently possessed by anothei" carrier.. The decision clearly 
stands ror the propos1t1on that compet1tion 1s not to be precluded 
by Section 50-1/4 or the Pub11c Utilities Act when public conveni
ence and necessity require that there be more than one carrier 
1n the f1eld.Y 

Thirty-three years later th1s Commission wasaga1n:f'aced 
with an evaluat10n or Section 1032. In Tanner Motor Tours Ltd., 
66 CPUC 299 (1966)" we concluded that " .... Absent §103::, pub11C 
conven1ence and necess1ty would requ1re granting of application 
of Southern Californ1a Sightseeing Company" Inc. It (Ib·1d." p. 303.) 
That dec1s1on concerned a re~uest for a cert1f1cate wherein such 
serVice proposed would be substantially s1m1lar to service 
presently authorized to a~ exist1ng carr1er. A later decision 
involVing the same matter found ft ••• the last sentence of Public 
Ut111t1es COde §1032 precludes" as a matter of law" the grant1ng 
of' the application of Southern Cal1i"orn1a S1ghtsee1ng Company,. 
Inc. ~ unless Tanner Motor Tours" Ltd." Will not prOVide service 
to the satisfact10n or the com:niSSion .. IfY 

We are apparently raced with conf11Ct1ng. decisions. F1.aler's 
finds no prohibition in Sect10n 1032 on the granting of a certi
ficate when the tests of public convenience and necess1ty are met. 
Tanner~ on the other hand, f1nds Section 1032 to be a 11m1tation 
on our authority to 1ssue a certif1cate even when said certificate 

y . 
Section 50-1/4 is substantially the same as Pub11c Ut1lities 
Code §l032. 

g; 
App11cat1on of Southern California Sightsee1ng Company" Inc.~ 
67 CPUC 125, ~T1t den1ed. 
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is requ1red by the tests of public convenience and necessity. 
S1nce both decisionz have been passed upon by the Supreme 

Court and since we~ further, cannot log1cally follow both o£ 
them, we chose to £ollow that decision which re£lects the latest 
thinking of both this COmmission and the Court. In addition, 
it 1s our opinion that the language of Section 1032 is so clear 
that it cannot be reasonably interpreted 1n any other way than 
to be a leg1slative mandate to th1s Comm1ssion prohibit1ng 
competition 1n a terr1tory served by an existing carrier. It 
1$ l."lescapable that Tanner impliedly overrules F1aler f s to the 
extent that they ar~ 1ncons1stent. Decis10n No. 79625 follows 
Tanner. 

2. It is alleged by petit10ner that 1f Section 1032 pro
hibits the issuance of a certlficate to render passenger stage 
corporat1on service for wh1ch public conven1ence and necess1ty 
have been e::.tabl1shed... it violates both federal and state ant1-
trust laws, and 1s therefore unla~~ and vold on 1ts face. 

COncludlng, as we have". that the legislat1ve act prolllbits 
cOltpet1 t1on, we are bound to follow 1 ts dictates. 'l:le have been 
offered no author1ty, nor d1d a review of the law reveal any 
ba$i$~ upon wh1ch we possess the power to disregaro provis1ons 
of the Pub11c Utilities Code. As this Commission s~1d in Dec1-
s10n No. 79625~ page 5, " .•• when the anti-competitive policy 
is statutory rather than regulatory, we must assume that the 
legislature acted on sul'fle1ent grounds. tI 

3. Pet1t10ner Ts third argument is that the dec1sion 
1I ••• 1s arbitra.-y~ capricious and unreasonable and, henee~ 
unlawful ~"ld erroneous because 1t completely disregards the 
compelling eVidence of protestant's continuous course or 
monopo11zat10n ~"ld reprehensible restraints of trade, including 
deliberate efforts to impede and deny a fa1r hearing before the 
Commiss1on. 'T 
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Finding, as we have~ that our authOrity to 1ssue certificates 
of public convenience and necess1ty 1s 11mited by Sect10nl03Z, 
1t would~ nevertheless, be an 1dle act to evaluate the factors 
fo~ or against compet1tion. HaVing reached the conclus1on that 
there can be no compet1t10n (unless the exist1ng carr1er will 
not prov1de zerv1ce to the sat1stact1on ot the COmmission), 1t 
is thereafter ~elevant to cons1der eVidence of whether there 
should be compet1t10n. 

To the extent that there are service.def1c1enc1es 1n the 
ex1zt1ng carr1er's operat10ns, Sect10n l03Z does· allow the entry 
ot a new carr1er 1nto the terr1tory (Orange Coast S1~htsee1~ 
Company, 70 CPUC 479 (1969»). We also have the power to allow 
and order, 1t necessar.7, the exist1ng carr1er to cure these 
defic1enc1es. The examiner's proposed report" together with 
Dec1s10n Nos. 78560 and 79625, evidence that full cons1derat1on 
was given to all aspects of protestant's condUct that are relevant 
1n determin1ng whether service def1c1enc1es 1n a 11m1ted number of 
instances should 'be allo·wed to taint other serv1ce found to be 
sat1sfactory. In Dec1s1on No. 79625, ·we answered that quest10n . 
1n the negat1ve and here1n reaff1rm that conclus1on. 

Anti-trust factors must be cons1dered to the extent th1s 
Commiss10n has the power to give recogn1tion to them in 1ts 
dec1sion. (Northern California Power Agency v. P.U.C., SF 22795 
(1971).) Th1s requirement has been complied W1th. We do not 
construe Sect10n 1032 to mean that m1nor service defiCiencies 
in certa1n operations by an exist1ng operator open the door in 
1ts territory to compet1t1on throughout that terr1tory upon a 
showing of public convenience and necess1ty. Such an ana1ys1s 
would fly 1n the face of the legislative act that 1s clearly 
ant1-competitive in nature. 

4. Peti tioner next a:lleges. that the dec1sion of the Commis
sion 1s ar~1trary~ capric10us and unreasonable and hence unlawful 
and erroneous because 1t completely d1sregards and distorts 
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Commission precedents w1th respect to applicable law. 
We have~ here1nabove, d1scussed th1s 1ssue with respect to 

the F1aler's and Tanner cases. Orar~e Coast S1~ht$ee1ng Co. is 
not 1ncons1stent With cur op1nion 1n Decision No. 79625. Pet1-
tioner's arguments 1n this regard are rejected. 

5. F1nally., the pet1t1on urges that the dec1sion of the 
Commission is arbitrary., capricious and unreasonable because its 
findings of fact a~e not supported by substantial eVidence, i~ 

has based its conclusions upon 1nadequate and insuff1c1ent f1nd
ings of fact, and its findings of fact are inconSistent with its 
conclusions of law, all of which Violate Sect10n 1705 of the 
Public Utilities Code. 

Evaluation of the findings-of tact made 1n Decis10n Nos. 
78560 and 19625 compels us to reject pet1tioner's cla1m herein. 
\'je do~ however.,' feel tl:'.at our decision under attack 1s made 
clearer by the addition of five conclus10ns of law. 

CONCLUSIONS 
1. The law in Fialerts (38 CRC 880) conflicts with the 

la~l 1n Tanner (66 CPUC 299) and the eases are not reconc1lable. 
2. Petit10ns for writ of rev1ew were filed in the Supreme 

Court in both the Flaler's and Tanner eases; said writs were 
den1ed by ~~e Supreme Court. 

3. Publ~c Util1ties Code Section 1032 prohibits and 
restricts competition in a terr1tory served by aney~st1ng 
carrier. 

4. F1aler's waz impliedly overruled. 'by Tanner- to the 
extent it was ineonsistent therewith. 

5. Petit10ner~ Franciscan L1nes~ Inc.~ having petitioned 
tor rehearing~ and no adequate grounds haVing been made t~ 
appcar~ rehearing should be den1ed. 

IT IS ORDERED that: 
l~ Decision No. 79625 1s hereby amended 'by the 1nclusion 
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of conclusions 1 through 5 as hereinabove stated. 
2. Petition tor rehearing of Decision No. 79625, as amended, 

is denied. 

Dated at San Franciseo 1 California, this / .. ; h) day 

MAHCH of ________ ' 1972. 

/ 
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