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Decision No. 50127 ' @Rﬂ @ﬁ N Al
BEFORE THE PUBLIC UTILITIES COMMISSIOV OF THE STATE OF CALIFORNIA

In the Matter of the Application of %
BRUNO ALBERT MALUCCEIL, an individual,

doing business as A. M. DEVINCENZI g Application No 52678
COMPANY, for a certificate of public (Filed June 9, 1971)
convenience and necessity to extend

highway common carrier service.

Bertram S. Silver, Jomm P. Fischer and Martin J.-
Rosen, Attorneys at law, tor applicant.

Ray Greenme and William Ta lor Attormeys at Law,
for Delta Limes, Yacific otor Trucking Company
and Peters Truck Lines, protestants. -

OPINION

Applicant is presently authorized to operate as a highway'
common carrier between points and places in and around the San
Francisco Territory as set forth im Decisions Nos. 6096.9 and 63061
in Application No. 42143. S$aild authority is also the su'bject o: a
Certificate of Registration issued by the Interstate Commerce
Commission. L

Applicant also operates as a perm:.tted :adial }ughway
common carrier and comtract carrier wader authorities issued by this
Comnission. \-;;;.:_

Applicant seeks to extend its certificated operat:ions to
include service Iinto and within what might be called the Delta area
(including Stockton, Lodi and Sacramento). Applicant also seeks
extensions of its present northerly authorities, vhich now include
Napa and Santa Rosa, to include Sonoma. S

The authority sought would involve issuance of an - J’.n-lieu
certificate and if granted would require a cancellation of :".’)ae
prescat certificate issued to applicant.. e
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It 1s alleged that applicant would apply the same scale of
rates as those contained in Minimum Rate Taxiff 2 and other applica-
ble minimm rate tariffs of this Commission. The same rules and
regulations now effective under applicart's presently f£iled tariffs
would continue to be utilized. | .

Applicant supplemented its application by submitting a
notice of filing in the Federal Register under Section 206(a)(6) of
the Interstate Commerce Act. '

Because of protests by the parties indicated above, among
others, the matter was set for hearing. Public heérings*were held
before Examiner Gilman on January 4, 5 and 6 and February 10, 1972
in San Francisco. :

Twenty shipper witnesses testified in support of the
application. 7Three representatives of the protesting carriers
testified in opposition.

Bruno Maluechi's testimony indicated that he had 1ong
experience and formal education in the transportation-warehousing
field. As sole proprietor he it respomsible for every aspect of
the business, giving speciai attention to operations and to dealing
with customers’ service needs.

In the early 1950's Devincenzi Company, which was then a
partunership tncluding Malucchi, was primarily & hauler of flour.
The other partmers gradually sold out leaving him controlling the
business. At this time Mr. Malucchi detexmined to branch out into
general commodities, obtaining the above-mentioned certificate. In
1960 the certificare was extended to cover Salinas;‘Monterey and
Santa Rosa.

Mr. Malucchi testified that the demands of his custouers -
£or service into the Delta area for permitted tramsportation had
grown to such an extent that daily schedules intb~thé,ne1tajarea[
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“ had been set up between San Francisco-Stockton, San Francisco-
Brentwood, Antioch, Pittsburg area, and San Francilsco~Travis. Each
is 2 rowmnd trip daily schedule with back hauls. The area arowmd
Sonoma is also served daily as part of the Santa Rosa-Napa service.

Supporting evidence spomsored by Mr. Malucchi indicated
the volume and range of commodities now carried on these services in
the areas sought to be certificated.

Mr. Malucchi indicated that a significant program of
upgrading and expanding the operating equipment was»plahned'buf‘that
such a program would be necessary and implemented even if the appli-
cation were denied. He expressed the opinion that the planned fleet
would be sufficient to accommodate the short-term growth expected
1£f the authority were gramted. If the certificate is granted
applicant plans to establish a second terminal inm the Delta area.

Mr. Malucchi testified that his personal financial resources
were sufficient to meet any reasonably expected capital requirements
arising out of the extension of authority. His testimony iIndicated
$100,000 of assets which could be made available to the business
without borrowing. |

Protestant’s witnesses testified as to the generally'fierce
nature of the competition within the territories in question, the |
adequacy and reliability of their own service, and as to the injury

to the public and to existing carriers if comnetztion is signifiﬁantly
increased.

Discussion -
On analysis the testimony supporting the épplication

indicates that applicant has aéheived?rapid—and;consiSfenf growth
by seeking out and specifically meeting the tran3portationineeds.
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of shippers who for ome reasom or enother find themselves,out of
the wmainstream of the generally highly competitive market for
treasportation. Typically the shippers teunder a comparatively
small quantity of freight end are umusually uneedful of elther
damege-free service or expeditious reliable scheduling, or both..

The record indicates that applicant's traffic growth in
the Delta ares (as in the area now certificated) is:due to a
deliberate policy of tafloring his service to specifically meet
the needs of these shippers, and that thiS‘growth_in.the'Delta'
area has not met any significant resistaunce by existiﬁg carriers,
elther by counter-solicitation or by the emergence of a program
to match the wmusual qualities of applicant's sexrvices.

Thus regardless of the iIntensity of competition in the
general warket for truck common carriage of freight in the Delta
area, such competition has not been intense enough to faduce .
existing carriers to fully match the characteristics of applicaﬁt's
service. | _

Applicent's service between many of the cities and over
the routes at Issue herein has already reached the level a“a\
frequency expected of a highway common carrier. Drnying the uertxfi-
cate request would result in a substantial lessening of applicant s
present Delta opexations, forcing these shippers against their '
expressed preferences to divert substantial traffic to eitner
existing certificated Delta carriers or to other permitted carxriers.

The gemerel trauspoxtation policy jointly derived from
legislation and Commissioun action iLs to place some restriction onm
the level of competition in the field of truck competi ion. Noue
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of the arguments or evideace of protéstantS‘convinces us that we
must or should reduce competition to the level where smgIler
shippers and those with unusually high requirémgnts for relisble
damage-free service would be less than fully satisfied. |
We thivk that the contrary is true and that one of the
primery objectives of txamsportation regulation is the protectiom
of smeller, more dewsuding shippers. | '
Applicant's competitive strategy is congruent with this
policy objective in that competition has induced him to find and

serve a market sector not fully exploited by other competitors.
Interstate Commerce

We. Iinterpret Section 206(a)(6) of the Interstate Commerce
Act 2s coungressional recoguition that markets and public needs for .
traasportation services are not factually segregated between {ntza-

stete and ivterstete commerce. o

Rather &s is typified on this record many shippers have
traunsportation uneeds which predominavtly involve intrastate '
commerce with more oxr less cccasional shipments classified as
interstate which could be conveniently aud ecounomically accomme-
dated without substentiel additiousl capacity ox trips. |

The record indicates a substantial submarket for trams-
portetion sexvices to be served by the applicent. A winor portion

of the traffic, even though it moves between points in this state,.

{s legally classifiable as interstate; as indiceted by the firdings
below we think sound policy and the needs of the shippers involved
are best served by allowing,applicant the opportunity to provide

A
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the service rather than requiring its diversion to other carriers
solely because of its legel classification.

Motion for Deferrsl and Study ,
Protestants moved thet f£inasl decision in this matter be
deferred until a study has been made to quantify present service
aud public needs for Delta transportation. A simfilar proposal Is
the essence of Application No. 53043, which was deunled by Decision

No. 79744. Rehearing was denied by Decision No. 80054, The sawme
reasoulng should govern this case. S

Findings t,:‘.:,,_-‘: : o :

1. Applicant holds radial highway common carrier aﬁd‘con:raot
permits from this Commission authorizing operations In the terxritory
in which certification {s sought. S :

2. Applicant, in respouse to shipper demands, has already-i
lostituted & dally, excluding Saturday and Sunday, schcdule‘betweeu
places iun the territory in which certification fs sought, and
piaces countained within his presently certificated territory.

3. Applicant has the ability ifncluding financiasl ability to-
rendex the proposed service. | _

4. The fnstitution of such service has not been shown to have
caused auy sigunificent lajury to any certificated carrier.

5. The portion of the public whose freight supports the
present scheduled operations is composed in large pert of those
who £ind the sexrvices of existing certificated carriers not fully
responsive to their needs.

6. 1If applicsut were not certifxcated it would be required
to significantly reduce the frequency and. the oependability of
sexvice into the Delta area.
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7. There is a need by members of the public for expeditious
minimum damage service for shipments in intexrstate and foreign‘
commerce between the same points and over the same routes that
applicant has sought to serve in intrastate commerce.

8. Shippers have on occasion received less than adequate
service from carriers presently operating in intra and interstate
and foreign commerce in the territory sought to be served by
applicant.

9. The introduction of 2 nmew carrier specializing in relisble,
damage-free sexvice into the market in question will tend to upgrade
the quality of service available to the general public.

10. Granting of the authority sought herein will have no
significant impact on any h;ghwav <ommon carrier having authority
to operate in competition.wifn applicant s proposed service, other
than to imcrease such carrierc' otivatian to maintain and Iimprove
quality of service.

11. Notice of this application appeared In the Federal Register-;
on Wednesday, Jume 23, 1971. Hearings on this matter were public

and opportunity was afforded all interested parties to appear and -
be heard.

12. ©Public convenience and necessity require applicant‘s |
service for the tramsportation of shipments moving in intrastate,
interstate and foreign commerce to the extent set forth in tne
ensuing order.

Conclusions

1. Applicant should be granted a certificate of public con-
venience and necessity to operate as a highway common carrier between
the points and over the routes set forth in Appendlx A,

2. Protestant's motion for deferral and study»should be dox cied

for the reasoms set forth in Decision No. 79744, App;ication Nb.
53043, ”
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Applicant is hereby placed on notice that operative rights,
as such, do vot coustitute & class of property-which'may-be.capital-
ized or used as an element of value in rate fixing for any amount of
money in excess of that originally paid to the State as the counsider-
ation for the grant of such rights. Aside from their purely permissive
aspect, such rights extend to the holder a full or partial 6onopc1ygof
a class of business over a particular route. This wonopoly feature N
may be modified or canceled at any time by the State;rwhich«is not in
any respect limited as to the number of rights which may be given. a

IT IS ORDERED that:

1. Protestant's motion for study and deferral is denfed.

2. A certificate of public convenience and necessity is
grauted to BErumo Albert Malucchi, authorizivg him to 6berate as a
highway common carrier, as defined in Section 213 of the Public
Utilities Code, between the points and over the routes particdlarly
set forth in Appendix A attached hereto and wade a part hereof.

3. In providing service pursuant to the certificate herein
granted, applicant shall couwply with and observe the following
service regulations., Failure so to do may result in a cancellation
of the operating authority granted by this decision.

(a) Within thirty days after the effective date
hereof, applicant shall file a written
acceptance of the certiflcate herein granted.
Applicant is placed on notice that, 1f he
accepts the certificate of public convenience
and necessity herein granted, he will be
required, amoug other things, to comply with
and observe the safety rules of the -California
Highway Patrol and the Insurance requirements
of the Coumission's General Order No. 100-Series.

(b) Within one hundred twenty days after the
effective date hereof, applicant shall establish
the service herein suthorized and file tariffs,

-in triplicate, in the Comnission's office.

-8-
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)

The tariff f£ilings shall be made effective
not earlier than thirty days after the
effective date of this order on not less
than thirty days' notice to the Commission
aud the public, and the effective date of
the tariff £ilings shall be concurrent with
the establishment of the service herein
authorized.

The tariff filings made pursuant to this
order shall comply with the regulatioms
governing the construction and filing of
taxriffs set forth in the Commission’s
General Oxder No. 80-Series.

Applicant shall maintain his accounting
records on a calendar year basis in con-
formance with the applicable Uniform
System of Accounts oxr Chart of Accoumts
as prescribed or adopted by this Commission
and shall file with the Commission, on or
before March 31 of each year, am annual
report of his operations im such form,
couteunt, and number of copies as the
Commission, from time to time, shall
prescxribe, :

Applicant shall comply with the requirements
of the Coumission's General Order No. 84-
Series for the tramsportation of collect on
deliverxy shipments. If applicant elects
not to tramsport collect on delivery ship-
wents, he shall make the appropriate tariff
flliogs as required by the Gemeral Oxder.

4. The certificate of public convenience andinecessity graunted

in paragraph 2

of this order shall supersede the certificeates of

public convenience and necessity granted by Decisions Nos. 60959
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and 63061, which certificates are revoked effective comcurrently
with the effective date of the tariff filings required by paragraph
3(b) hereof.

The effective date of this order shall be twenty days
after the date hereof.

Dated at

of MAY. 4

:.. Ql\.SSefvff'

Commissioner Thomas Morom, beimg
aecessarily absent, did not par'ticipata
in the di..position or this proceeding. :_ ‘




BRUNO ALBERT MALUCCHI ' Original Page
doing business as
A. M. DEVINCENZI COMPANY

Bruao Albert Malucchi, an individual, doing business as A. M.
DEVINCENZI COMPANY, by the cextificate of public convenlence and necessity
eranted by the dec:f.sion noted in the margin, is authbrize.d to _co:iduct '-

operétions as a highway common carrier as defined in Seci:i,on 213 of 'the_

2ublic Ucilities Code for the tra.nsportaiciod of general commodities as’ "

follows:

1. DBEIWEEN all points and places withia the San Frand.sco Territory
as described below, and points located w:!.thin 10 miles of the boundaries
of said Terxitory.

BETWZEN the following poiats, servinz all intemedﬁate points
on the said routes aad all off-route po:!.nt:s within 10 miles
laterally thereof:

K

a. Santa Rosa and Sal:(.naé"z’via San Franelsco on U. S. Highway 10L; '

b. Salinas and Carmel Valley via lontexey, Pacific Grove and
Carmel on State Highways 68, 218 and 1;

Castroville and Hollister via State E:Lgﬁwaj 156;
San Francisco and Yontexey via St:aﬁe ﬁighway 1;
San Jose and Santa Cruz via State Highway 173
Sante Clara and Santa Cruz via S‘tat:e Tighway 9; |

San Franclsco and Sara.t:oba. via State Highways 1, 35, 92, 9
and Interstate Highway 280;

Oakland and Sacramento via Interstate Highways 580, 205 and 5,.'
Oakland and Sacramente via 1nt:ers:ate Highway
Vallejo and Napa via State Highway 295~

Pinole and Stockton via State Highway 4;

Issued by Califormia Public Utilities Commissiom.

Decision No. 80 z 2‘2 » Application No. 52670.
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doing business as ‘
A. . DEVINCENZL COMPANY

Vallejo and Pleassaton via Int:crstéte Eighway 680,
Oakland and Walsut Creek via S..a!:e Righway 24;

Sacramento and junetion State Highways 4 and 160 vi.‘a
State Highway 160;

Ignaclo and Vallejo via State Highway 37;
Sonoma and Sears Point via State Highway 121;

Falrfield and Lodi via State Highway 12;

‘Sacramento and iodesto via $State Bighway 95, and

Davis and Woodland via State Hiﬁhway 113.

Through routes and rates may be “established between any and all
points specified in subparagraphs (a) through (s5) above.

ALTERNATE ROUTES FOR OPERATING CONVENIENCE ONLY .

ZETWEEN points in California, scwiné no intermediate points
except as otherxrwise authorized, over any and all highways w:{.th:l.n the State
of California.

SAN FRANCISCO TERRITORY

San Francisco Territoxy includes all the City of San Jose and
that arca embraced by the following doundary: Beginninz at the point the
San Fraocisco-San lateo County Line meets the Pactfic Ocean; thence easterly
along sald Cownty Line to a point 1 mile west of State Jighway 82; southerly
aleng an imaginary line 1 mile west of and paralleling State Highway 82 to
its intexsection with Southern Pacific Coupany right-of-way at Arastradero
Road; southeasterly along the Southern Pacific Company right-of-way to
Pollard Road, including industries scrved by the Southern Pacific Company
spur line extending approximately 2 miles southwest £rom Simla to Permanente;
easterly aloag Pollard Road to W. Parr Avenue; easterly along W. Parr.
Avenue to Caprd Drive; southerly aleng Capri . Drive to Division Street;
easterly along Divisficn Street to the Southern Pacific Company xight-of=way;
southerly aloug the Southern Pacific right-of-~way to the Campbell~Los Gatos.

Issued by California Public Utilities Commission.

Decision No. “y, Apﬁucation No. 52678..
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doins business as
A. M. DEVINCENZI COMNPANY

City Limits; easterly along said limits and the prolongation thereof to
South Jascom Avenue (formerly Sam Jose-Los Gates Road); noxtheasterly
along South Bascom Avenue to Foxworthy Avenue; casterly along Foxworthy
Avenue to Almaden Road; southerly aleng Almaden Road to Hillsdale Avenue;
eastexly along Hillsdale Avenue to State Highway 82; northwestexly along
State Highway 82 to Tully Road; northeasterly along Tully Road and the
prolongation thereof to White Road; northwesterly aleng White Road to :
%cKee Road: southwestexly along McKee Road to Capitol Aveunue; norxthwesterly
alonz Capitol Avenue to State Highway 238 (Qakland Road); northerxly along
State Highway 238 to Warm Springs: northerly along State dighway 238
(“issfion Blvd.) via ildssion San Jose and Niles to Jayward; noxrthexly along:
Tootaill 3lvd. and ilacArthur Ilvd. to Seminarxy Avenue; easterly along
Seminary Avenue to Mountain Slvd.; northerly alonz liountain Blvd. teo
Warren Blvd. (State Bighway 13); northerly along Warxxren Blvd. to Broadway
Terrace; westerly slong Broadway Terrace to College Avenue; northerly along
College Avenue to Dwight Way; easterly along Dwight Way to the BSerkeley—
Oakland Soumdary Line; northerly along said boundary linme to the Campus
Bowndary of the University of California; westerly, northerly and easterly
along the campus bowndary to Euclid Avenue; northerly aloag Duclid

Avenue to llarin Avenue; westerly aleng Marin Avenue to Arlington Avenue;
northerly along Arlingtonm Avenue to San Pablo Avenuve (State Highway 123);
northerly aleng San Pablo Avenue to and including the City of Richmend to
Point Richnond; southerly along an Iimaginary line from Point Richmond to
the San Francisco waterfront at the foot of Market Street; westerly along
said watexfront and shoreline to the Pacific Qcean; southerly along the
shoreline of the Pacific Ocean to point of beginning.

Applicant shall nmot transport any shipments of:

Used household zoods and personal effects not packed in accoxrdance
with the crated property requ:tremmts set forth in Itewm 5 of
Hoinum Rate Tariff 4-B.

Automobiles, trucks and buses, viz.: new and used, finished

or unfinished passenger automodbiles (Including jeeps) ambulances,
hearses and taxis; freisht automobdbiles, automoblle chassis,. ‘
trucks, truck chassis, truck trallers, trusks and traillexs
combined, buses and bus chassis.

Livestock, viz.: barrows, boars, bulls, butcher hogs, calves,
cattle, cows, dairy cattle, ewes, feeder piss, gilts, goats,
heifers, hogs, kids, lamds, oxen, pigzs, rams (bucks), sheep,
sheep camp outfits, sows, steers, stags, swine or wethers..

Issued by California Public Utilities Commission.
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Commodities requiring protection from heat by the use of fece (either
water or solidified carbon dioxide) or by mechanical refrigeration.

Liquids, compressed gases, comnodities in semiplasi:ic form and
comnodities in suspensicon ia Jiquids in bulk, in tank trucks,

tank trallers, tank semitrallexs or a combination of such highway
vehicles.

Comnodities when t:ranspo::ted in bulk in dump trucks or m hcapper-
type vehicles.

Commodities when transported in_moto’r vehicles equipped'fbr
mechanical mixing in tramsit.

Lozs.
Trailer coaches aad compers, including the integral parts and

contents wvhen the contents are wit.h.m the traller coach or
coxper.

(END OF APPENDIX A

Issued by Californfa Public Utilities Commissicn.
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D. W. HOLMES, COMMISSIONER, Dissenting:

dle e,

o U

hy concurring opinion in the landmark case';EQEEQMbson
Bros., Inc., Application No. 52032, Decision No. 79860, issued
March ‘28, 1972, delineates my considered‘dpiniOn that ény_grantihg'
of highway common carrier certificates of cdnvenignce_must fe,based j'
upon an evidentiary showing of public cdnygnience.and nécéssity 
'wﬁich is ¢lear and convincing. |
There is nothing which I find in the record of the'instanﬁ
case to indicate that the showing herein meets this test. To my
- knowledge, no evidence has been presented to show €h§ same servicé
‘cannot be provided adequately by existing certificatedcéﬁriersfin‘the h

aAred.

This decision lends credence to my fear that the Commission

gecisions will begin to indicate a policy of liberality in the
iSSuance of certificates. Implementatién of such $ poliéY'couid
:qnly prove detrimental to existing carriers‘and tofthe‘publicfas,
well. A viable transportation system cannot be‘maintaidéd]unaé:;_ 

these conditions.

commissioner-:ﬁ.

Sah Franeisco, California:
May 31, l972. ‘




