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In the Matter of the Investigation
ianto the rates, rules, regulatious,
charges, allowances, and practices
of all highway carriers relating to
the trausportation of any and all
commodities between and within all
points and places in the State of
California (inmcluding, but not
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which rates are provided in Minimum
Rate Tariff 2). '
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Milton A. Walker, Eugene G. Ingalls, and Patrick W.
ollock, for Fibreboard Corporation, petitiomer.
Richard W. Smith and A. D. Poe, Attormeys at Law,
end H. F. Kollmyer, zor California Trucking
Assoclation, protestant.
L. G. Ballett, for Georgia-Pacific Corporationm,
terested party.
Everest A. Benton, for the Commission staff,

OPINION

This petition was heard January 4, 1972 before Examiner
Thompson at San Francisco and was submitted on briefs which have
been received. By its petition Fibreboard Corporation (Fibreboard)
seeks the exemption of wood chips, Ia bulk, from application of xrates
in Minimum Rate Tariff 2 when originating in the Counties of Amador,
Butte, Calaveras, El Dorado, Fresmo, Madera, Mariposa, Neveda, ,
Placer, Plumas, Shasta, Sierra, Tehama, Tulare, Tuolumme or Yuba, ' ‘//f_
Petiticner Is engaged in the manafactuxe of pﬁipboar&5”
packaging and releted commodities. It has & plaut in Amtioch where
it utilizes wood chips In the production of pulp for its manufsctures.
© It purchases wood chips from sewmills end lumber mills irc the afore-
wentioned counties. The thrust of the petition £s Fibreboard's belief
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that it is placed at a serious and vnfair disadvantage in competing
for the purchase of wood chips by the winfmum rates which have been
established by the Commission. Until sometime aftex Woxld Waxr II |
sawnill refuse was considered a waste product of the lumber and timber
industries in California. Fibreboard asserts that it and Masonite
Corporation ploneered the use of this former waste product in msnu-
facturing processes. Until at least 1961 those two companies were

the only major users of wood chips in Califoruia. Subsequent -thereto,
other manufacturers ccmmenced utilizing laxrge volumes of wood chips in
California and wood chips were also purchased for export to Japan,
Wood chips were no longer a waste material but became & saleable
commodity in which the demand exceeded the supply. By Decision No.
77798, dated October 6, 1970, in Case No. 5432, the Commission estab-
lished minimum rates for the transportation of wood chips between
points in California, including between points and places in the
aforementioned counties and Fibreboard’s plamt at Antioch. Fibreboard
was a participant in the said proceeding and the evidence it offered
therein is described ia the Proposed Report of Examiner John W.
Malloxry, a portion of which is set forth below,

"Toree witnesses testified on bebalf of Fibreboerd.
The first, the wanager of Fibreboard's wood and
chips operations, testified concerming Fibreboard's
handling of wood chips. The witness stated that
movements of wood chips are wade by truck direct

to Antioch and also by truck to reload statiovs,
for subsequent movement to Antioch by rail. Other
wood chip movemeunts are euntirely by rail. Tke
witness testified that at the time the present
temporary exemption on wood chips was authorized
on March 4, 1961 by Decision No. 61338 there were
but two major users of wood chips iun Califormia,
Fibreboard and Masonite. In 1961, Fibreboard's
annual use of wood chips was 290,000 units and
Masonite’s was 150,000 units., The witness estimated
that the current annual usage of wood chips within
Czlifornia exceeds 1,450,000 units per year, an
lacrease of 330 percent. The witness also pointed
out that there is an export movement of wood chips
through the Port of Sacramento to Japan of an esti-
wated annual volume of 180,000 umits. The witness
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testified that of such amount, 80,000 units formexly
moved to Antioch, and that such wood chips do mot

now move to Antioch because suppliers received a

higher m{ll price (origin price) than by selling to
Fibreboard. The witness testified that the export
movement resulted in competition for the puxchase

of wood chips and has caused Fibreboard to accede

to suppliers' request to use thelr trucking equipwent
for delivery of wood chips to Antioch in ordex that
said suppliers may attempt to earun a profit on the
transportation service. This witness beliileves that

the publication of winimum rates on wood chips will
{ncrease the amount of proprietary trucking by
suppliers, since suppliers are now hauling 10 out of
the 15 present truck movements to Fibreboard's

Antioch mill. The witmess also testified that
Fibreboard 1s now securing difficulty in obtaining
wood chips, causing Fibreboard to haul logs to

Autioch for processing into wood chips. The witness
stated Fibreboard plans to enlarge the size of its
facility at Antioch, and two new particle-board plaunts
are also in the plamning stage, thus further Iuncreasiag
the demand for wood chips. The wituness comcluded that
the estzblishment of minimum rates would 'nand-tie'
hia in making our operating procedures, lacluding
transportation arrangeuments, that would pexmit Fibreboaxrd
to compete against purchasers of wood chips for export.

"The second witness for Fibreboard was the supervisor
of its distribution services. FEHe testified that lack
of minimum rates was helpful in getting suppliers to
ievstall efficient loadilag facilities, in that he c¢ould
ensure that the suppliers’ net price for wood chips
would be greater if they did so.

"The third witness for Fibreboard was its manager of
transportation and distributicn research. He presented
Exhiolt 17, a comparison of freight rates to the Port
of Sacramento and minimum rates proposed by the
Commission staff. Said cowparison showed that the
interstate rates to the port are gemerally lower thac
the proposed wminimum rates, and that distance has a
lesser effect on the iInterstate rates than on the
proposed mininum rates."

“he evidence presented by petitioner herein describes the
same circumstances as recited above except: (1) Transportation by
suppliers iz their own equipment has increased, (2) the export move-
ment of wood chips through the Port of Sacramento bas Increased
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substantially, four suppliers with whom petitiomer nad comtracts have
given notice of cancellation of their contracts, and (3) whereas at
the time of the hearings which led to the establishment of uinimum
rates on wood chips it was Fibreboard's information and belief that
the transportation from origins to the Port of Sacramento was per-
formed under rate schedules regulated by the Interstate Commerce
Commission: it has now determined that said transportatioh.15‘not
subject to any rate regulation whatsoever, |
Petitioner presented in evidence letters from the District
Supexvisor and from the Regional Director of the Bureau of Operationms
of the Interstate Commerce Commission asserting that it is their
Informal opinion that the trausportation of wood chips ia bulk by
wotor carrier wholly within the State of Califormia for subsequetit
and continuous movement in foreign coumerce where the wood chips in
bulk are shipped without mark or count in vessels is not subiect to
economic regulation by the Interstate Coumerce Coumission. It also
presented in evidence Informal Ruling No. 203 of the Director of
Transportation of the Public Utilities Commission and correspondence
from the Secxetary of the Commission asserting that it is the Informal
opinion of the staff of the Commission that the transportation by _'
highway carrier of wood chips in bulk from a point imn Califormnia to a
port in California for transshipument by water vessel to points in
foreign countries where there is an originmal and coutinuing intent to
move the wood chips in foreign commerce aud the only interxupticns at
the port are those imcident to transferring the cargo from the truck.
to the vessel is not transportation subjéct to the regulation by the
Public Utilities Commissfon.: o

1/ Thue foregoing axe termed "informal opiaious". This Commission and
the I1.C.C. do not make declaratory judgments, foxmal declisions by
the agencies themselves can be made only Iin proceedings bdbrouvght
befoxe Lt. In the proceeding before us here petitioner does not
contend that the Commission should undertake amy action with
Tespect to the transportation to the Port of Sacramento, We
therefore are not required to consider any question of juris-
diction iv that regard. . o :
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From the evidence presented it appears that petitiouner's
Imowledge of the movement of wood chips to the Port of Sacramcnto
is limited to the following facts: The movement has approximately
trebled in the past four years; suppliers that formeriy sold wood
chips to petitiomer are now selling them to brokers for export to
Japan through the Port of Sacrawmento; Devine and Sou Trucking Co.,
and Boyd Trucking Company have participated in the transportaticmn
of wood chips to the Port of Sacramento; equipment utilized by
suppliers in proprietary operations has beem used to txansport wood
chips to the Port of Sacramento; and Devine aud Som and Boyd publish
rates for the transportation of wood chips in Interstate or foreign
comerce from various points in the counties iavolved hereln to the
Port of Sacramento.?’ Petitiomer is spparently not fully f{nformed
of the terms under which the brokers at Sacrsmento purchase the wood
chips from the suppliers or the charges pald to for-hire carriers:
for the tramsportation of the wood chips to the Port of Sacramento;
indeed the latter is ome of the reasoms why petiticnmer coansiders
that it is placed at an wmfaix disadvantage'.

The record is not entirely clear regarding the practice of
petitioner in the purchase of wood chips from suppliers. From the
evidence it appears that Filbrebosrd undertakes to contract with'
suppliers for the purchase of wood chips over a specified perioc’._ of
tize., A price per wait F.0.B., supplier is determined and the minimum
rate for traumsportation is addzd to establish a price F.0.B. plant at

tioch, tke supplier having the privilege of selling either F.0.B. \
its mill or F.0.B. Antiock. - | Ll

2/ We teke officlel notlice of Western Motor Tariff Bureau Tariff
No. 107 which in Item 4160 sets forth commodity rates om wood
chips in interstate or foreign commerce to the Port of Sacramento
wzintained by Devine and Son Trucking Co., and of Califormia
Motor Tariff No. 2 which in Item No. 269 sets forth commodity
rates on wood chips Iin icterstate or foreign commerce to the
Port of Sscramento traunsported by Boyd Truckiag Compeny. .
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Fibreboerd's position is clearly stated im the conclusion
to its closing brief which we set forth below:

"The only evidence in this proceeding was presented

by Fibreboard Corporation and clearly demonstrates

the existeuce of a "dual standard of rates' for the
movement of Wood Chips in bulk to Auntioch, Califormia
and to the Port of Sacramento from the sixteen listed
central Sierra counties, which coupled with the
publication of rates to Antioch and the exictence of
lower published or unknown rates to the Port of
Sacrawento, has resulted in the substantial loss of
Wood Chip sources and wometary losses to Fibreboard
Corporation. It is both within the Commission's
authority and duty to remove minimum rates when shown
to be not in the public laterest. The evidence shows
that the establishment of minimum xrates has so altered
the competitive forces at work in the pricing wechanism
aud procurement of Wood Chips as to impair the profit-
ability of an fmportant segment of Califormia Industry.
The evidence shows that the movement of Wood Chips in
bulk is highly specilalized and fnvolves only a limited
number of specialized carriexs so that there is mo
need to waintaia minimum rates 'to stabilize the
{ndustry', end that the Commission would be able to
take appropriate action if the removal of wminimum rates
adversaly affected the revenues of the specialized
carriers involved."

Petitioner also states in its brief that it is able ard willing to
watch Iits competitors’ F.0.B. origin price for wood chips, that it

is willing and able to pay additional freight costs to offset ite
geographical disadvantage in relationship to the Port of Sacramento
when such geographical disadvantage exists, but that Fibreboard .
cannot overcome the condition of having to pay freight charges at a
highexr scale of charges than applies on shipments of the same product
from the same origins by the same carriers to the Port of Sacramento.
It assexts thet the discrimination goes beyoud the mere difference in.
rates In that Fibreboard wmust pay a uinimum rate rather than belng
able to negotiate transportation costs which reflect loading methods

and equipment schedules as is dome by their‘exporting competitors,
who thus attain lower transportation costs. '
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With respect to its contention that the movement of wood
chips in bulk is speclalized and iavolves ouly a few carriers so
that there is no need for minimum rates to "stabilize the industry .,
sald facts wexe before the Coxmission and the same argument was made
by Fibreboard in the proceeding that led to Decision No. 77798. The
only "new" facts not considered in the aforesaid decision are that
for-hire carriers transporting wood chips from suppliers to the Port
of Sacramento are not being subjected to rate regulationm, and that
additional suppliers that formerly sold wood chipS'to-Fibreboafd are
now selling to brokers for export through the Port of Sacramento to
the former's detriment. Those additional facts warrant further
consideration of whether the winimum rates place Fibreboard at an
ujust disadvantage, i.e., whether the minimum rates are unduly
discriminatory.

California Trucking Association in its brief argued that
there can be no discrimination because Fibreboard is a buyer rather
than a sellexr of wood chips. Said argument is witbout merit.
Section 3662 of the Public Utilities Code gmpowers”:he Commission to
establish or approve ''just, reasomable, and nondiscriminatory minimum
rates". When minimum rates are shown to be unjust, wnreasonable or
discriminatory the Commission has exceeded its power conferxed by
statute in establishing or approving them and they should therefore
be resclinded. We are umaware of any provision of law which provides
a condition precedent that the commodity to which the rate applies
be sold, as ageinst bought or werely transferred without sale, in
finding a rate to be wnjust, unreasovpable or discriminatory.

Californis Trucking Associlation also argues that petitioner
has not forwally requested the Interstate Commerce Commission to
assert ecouvomilc regulatory jurisdiction over the transportation of
wood chips to the Port of Sacramento for export, nor has it requested
this Commission to assert jurisdiction over the movement. It argues,
inter alia, that Fibreboard is without standing in this proceeding
because it has not fully exhausted its other aduministrative remedies.
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It is the "informal opinion'" of the staffs of the Interstate Commerce
Commission and this Commission that the movement of wood chips by
wotor vehicle within Californmia to the Port of Sacramento for expoxt
in foreign commerce is not subject to regulation by their reSpective
agencles, Petitioner does not disagree with said opinioms. It is
not incumbent upon petitioner to Iinitiate foxrmal proceedings before
one or both of the Commissions to chazllenge the Informal opinions
with which it does not take issue. The informal opinions, while not
binding in any way, are ordinarily given credence and a:g'accorded»
some stending by the business cowmunity. Foxr the purposes of this
proceeding it is not necessary for petitioner to go beyond said
informal opinions.

From the evidence presented by petitiomer it is apparent '
that Fibreboard and only Fibreboard is affected by the diversiom of
wood chips to the Port of Sacramento allegedly because of lower rates
on interstate and foreign commerce, so that any discriminetion
resulting from the establishment of the minimum rates involves ouly
Fibreboard. Strictly from the standpoint of the iaw, Fibreboard does
not have & cause of action with respect to the alleged discrimination.
A rate fixed by a state railroad commission for intrastate traffic,
1f just and reasonable in and of itself, camot be held to be unlawful
and discrimivatory because it may conflict with some rate fixed by 2
caxrrier for interstate traffic. Woodside v. Tonopash & G. R.R., Co.,

184 Fed. 358, 360; Southern Pac. Co. v. Railroad Commission, 193 Fed.
699, 708.

The Commission having established said rates, however,
we believe it to be only just and proper to exanine the evidence to
determine whether the establishment of the minimum rates onm wood
chips bhas placed petitiomer at a seriously unfair disadvantage, and
if so, determine whether such circumstance so outweighs other con~

sideratious in the estnblishment of said rates as to justify granting '
the relief sought.
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Petitioner alleges that the suppliers are receiving greatexr
net proceeds from the sale of wood chips for export than from the
sale to Fibreboard and that such circumstance results from the export
rates belng lower than the minimum rates. The evidence presented by
petitioner conflicts with that allegation. Wood chips wove to the
Port of Sacrawmento in proprietary carriage as well as for-hire
carriage. Suppliers that formerly sold to Fibreboard and are now
selling for export had utilized proprietary equipment in moving wood
chips to Antioch. Seaboard Tramsportation Company is the only carxrier
now trausporting wood chips in bulk at minimum rates for Fibreboard,
and now hauls to the reload stations and from three origins to Antioch.
Fibreboard receives wood chips at Antioch by truck from eight other
origins and those movements are in the proprietary equipment of
supplier, or arranged for by the suppliers. Those are matters testi-
fled to by witnesses of petitioner and are recited in peti.tioner's
brief. If, as asserted by petitioner, it is meeting the F.0.B. origin
price of wood chips of its competitors, and if, as assexted by peti-
tioner, the rates for tramsportation to the Port of Sacrawento are
lower or a mileage basis than the minimum rates to Antioch, it would
appear that supvliers engaged in proprietary carriage would receive
greater net procceds from the sale of wood chips to Fibreboard F.0.B.
Antioch then from selling F.0.B. Port of Sacramento. A more reasounable
iatexpretation of the evidence is that met proceeds from the sale of
wood chips Is not a decisive factor or reason for the suppliers pre-
fering to sell for export, or that Fibreboard, in fact, is mnot meeting
the F.0.B. price at origin bid by its competitors. In either case the
establishment of the minimum rates would mot be a cause of the un-
towards circumstance represented by petitiomer. The record as a whole
indicates that what has occuxrred is that for many years Fibreboard was
practically the only market for wood chips produced im the ceatral
Sierra region and that it established prices which it considered faix
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and reasonable for what it conmsidered to be a waste product. Buyers
of wood chips for export to Japan were willing to pay & higher price
than had been paid by Fibreboard and the latter, having geared its
production facilities and prices to the continued availability of
wood chips under the former conditious, now finds itself at a dis-
advantage. The problem appears to be ome of foreigu buyers raising
the price of domestic raw matexrials to the detriment of domestic
wanufacture. While such situation is not the norm for domestic raw
materials, it is not singular to the case of wood chips. Newspaper
articles and trade jourmals report similar situations in connection
with logs and hides. Relief from such situation is strictly:witﬁin
the puxrview of the Congress of the United States. ' '

It also appears f£rom the evidence that the cancellation of
the minfmum rates could alleviate Fibreboaxd’s problem-only if trans-
portation to the plant at Antioch were undertaken at rates which could
be so low as to be mouncompensatory. Such could be injurious to the
people of this state and particularly those commected with the pro-
duction of wood chips or manufactures therefrom in other poftions of
the state where winimum rates would coatinue to be in force.

With respect to petitioner's allegation Fibreboard is
vafairly disadvantaged by having to pay a minimum rate rather thsn
being able to megotiste trzusportation costs which reflect loading
methods and equipment schedules as is dome by their exporting cowm-
petitors who thus attain lower tramsportation costs, there is no
evidence that Fibreboard's competitors have "negotiated transportatiom
costs" in the mammer stated, or that temdexr of shipments at origin and
delivery at the Port of Sacramento In the case of the export movement
are any different froam tender and delivery on movements to Antioch.

While petitiomer has not met its burden of proof by showing
that the relief sought is justified, the evidence herein indicates
iaconsistencies and anowolies in regulation by the Commission which
raise questions as to whether actions or omissions in regulation by
the Commission are consistent with the general regulatory scheme or
are in the public interest. From Westexrn Motor Tariff Bureau Tariff
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No. 107 it appears that Devine and Son Trucking Co. holds itself out
as @ common carrier in Interstate commerce of forest products iuvclud-
ing wood chips, and for that transportation charges or assesses rates
which are lower than the minimum rates for transportation of wood
chips in Intrastate commerce between the same points. With respect
to intrastate commexce, Devine and Son Trucking Co. holds a certifi-
cate of public convenience and necessity authorizing it to operate as
8 highway common carrier of luwber and forest products except wood :
chips and logs. From Decision No. 62103 in Application No. 42833 and
Decision No. 74822 in Application No. 50357 in which the cextificates
to Devine and Son Trucking Co. were granted, it appears that the
exclusion of wood chips was self imposed and that the carrier does not
hold itself out to the public as a common carrier of wood chips. In
Devine & Son Trucking Co., 67 Cal. P.U.C. 441, it is stated that this
carrier transports wood chips in bulk in intrastate commerce as a
highway contract carrier. As such it is subject to the mininum rates
established in Decision No. 77798. Facts councerning the actual
operations of Devine and Son Trucking Co. and whether its interstate
rates are compensatory are not of record herein; however, it is
reasonable to assume for the purposes here that like wany other
carriers it utilizes all of its facilities to the optimum in all

phases of its operations. The foregoing presents the following
questiouns:

1. Is it in the public Interest and consistent with
g00¢ regulation to permit a carrier to exclude a
commodity from its holding out as a comeon carrier
in intrastate commerce between poiuts it serves as
& common carrier of related commodities when it
transports that same coumodity as a common carrier
in Interstate commerce between said points and
2lso undertakes to tramsport that same commodity

as a private (contract) carrier in intrastate
commexce ?

Where a carrier undertakes to traunsport a
particular commodity within California in both
intrastate and interstate commerce and it
maintains rates on the Interstate traffic
which are compensatory, is it in the public.
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interest and cousistent with the exercise of
powers umder Section 3662 of the Public
Utilities Code for the Commission to establish
winimum rates for intrastate traffic woving
under similar conditions higher than those the
carrier charges for interstate traffic?

3. Where a common carrier which is a public

utility as defined in Section 216 of the

Public Utilities Code also engages in trans-
portation between points Iin Califormia in
interstate commerce, is it in the public
interest to permit said carrier to engage

in such transportation in interstate commerce
at rates which are not compensatory and thereby
deplete its revenues? ‘ *

While we have singled out Devine and Son Trucking Co., the
sawe circumstances pertain to Boyd Trucking Company in the case of
wood chips and possibly a nuwber of common carriers in the transpor-
tation of other commodities. We are concermed with the above
questions as they pertain to regulation generally and present them
to our staff for anmalysis. If the answers to said questions arxe in
the negative we desire the advice of the staff comcerring the actions
that can be taken in commection therewith.

The foregoing is not material to the issue presented in
this petition of whether wood chips should be exempted from the
application of the minimum rates when oxriginating in counties in the
central Sierra region. We have set it forth in this opinion so as
to notify Fibreboard and the public that the Commission is cognizant
of the matters that have been made apparent in this proceeding, that:
it is concerned, and is taking action in commection therewith,

We find that: .

1. Following proceedings in Case No. 5432 ia which Fibreboard
was an active participant, the Cowmission by oxder in its Decision
No. 77798, dated October 6, 1970, established and prescribed minimum
rates to be observed by all highway carriers in the transportation
of wood chips between points in Califorania, which order hes become
final. ‘ |
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2. By Petition for Modification No. 672 filed October 15, 1971, .
Fibreboard seeks the exemption of wood chips, im bulk, from applicatien
of said minimun rates whea originating in certain named counties in
the central Sierra regiom.

3. The only changes in conditions of the transportation of
wood chips frow the conditions considered i{n the prior proceeding end
described in Decision No. 77798 are:

(a) The movement of wood chips from producers in the
central Siexra region to the Port of Sacramento
for export by vessel to Japan has increased.

(b) Four producers of wood chips in the central Sierra
region that had contracts for the sale of wood
chips to Fibreboard have notified Fibreboard that
it will not remew saild contracts and Intend to
sell wood chips for export through the Port of
Sacramento.

- The transportation of wood chips from points in
the central Sierra region to the Port of
Sacranento for further movement by vessel to

foreign ports is not being subjected to economic
regulation.

4, Petitioner has not shown that the minimum rates’ established

in Decision No. 77798 are not the just, reasomable and non-discrim-
inatory wminimum rates for the transportation of wood chips.orlginating
in the central Sierra region. - o

S. Although the rates and charges being assessed by carriers.
for the transportation of wocd chips to the Port of Saoramento'may_be
on & lower scale per mile than the minimum rates established in
Decision No. 77798 for the transportation of wood chips to Antioch,
the establishment of said minimum rates have not unfairly disadv&n-
taged Fibreboard.

6. It has not been shown that Fibreboard s competitors have
negotiated with producers to provide conditions of tender or delivery
of wood chips for export any different from the conditions of tender
eud delivery of wood chips for Fibreboard. |
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We conclude that the minimum rates on wood chips to Antioch
being just and reasonable are not discriminatory or unlawful because
they might conflict with rates charged and assessed by carriers for

the transportation of wood chips in foreign commerce to the Port of
Sacramento. We further conclude that petitiomer is not emtitled to

the relief sought and its petition should be denied.

IT IS ORDERED that Petition for Modification No. 672 of
Fibreboard Coxrporation is denied.

The effective date of this order shall be twenty days after
the date hexeof. ' . prd
Francisco
Dated at San glifornia, this /:?
day of ‘" JUNE » 1972, '

Commissioner rhomag Yoron,. boiﬂﬁ  ' :
nocosaarily absert, 41d not. partdcipate
in the di.po,ition oL thig proceeding




