
Decision No .. _.....-:I801~'~B4.c:z_ 

aEFORE nre :PUBLIC· UTILITIES COMMISSION OF nIE STATE OF CALIFORNIA·· 

JOHN B.. COGAN, ) 

Complainant, 

vs. 
Case No-.. 9226 . 

(F11edMay 19, .. 1971)· .. 

CAlAV'f:RAS TELEPHONE COMPANY, 

Defendant.. ) 
) 

Rugh E.. McColga.n, Aetorney at Law, for John B .. 
~an,· complainant .. 

J. vert sn~er, Attorney at Law, for Calaveras 
felephone mpany, defendant. 

o:P I N ION --_ ... ----
On May 19) 1971, complainant John B. Cogan filed the 

complaint herein against defendsnt Calaveras Telephone Company 
alleging that: 

1. Compla.iD.ant is the owner of Poker Flat Resort Motel locs,ted 
on Tulloch La.~e in Calaveras County, california·, which con~is:ts of. . 
25 individual livin& units, an office, kitchen, dining room, reCrea­
tion room and other related facilities. 

2.. Defendant is a California corporation dobS busineSs 38 a 
pc.blic utility supplying telephone service to the public in Calaveras 
CoU:lty, California.' . 

3-. In June of 1969, complainant entered into an oral agreement . 
with defendant under which defendant agreed to supply telephone serv­
ice to complainant's motel. Said oral agreement provided that the 
acquisitio~ cost and installation cost of all telephone equi~ment 
to be utilized at the motel 'Would be borne by defendant' and that the 

sole cost to complainant would be for the actual use of the· service 
cletCl."tl.illec by the calls actually made utilizing the eq:ipxncD.t in-
ctcl.led. 
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4. In September of 1969:p defendant advised complainant that 

in addition to the charges to be made for the actual service utilized 
there would be an additional monthly charge of $150.00 for the entire 
telephone system installed t~ service the motel. 

5. On or about: November 15:J 1959:p defendant submitted a 
written statement to complainant entitled "Explanation of 'Your 
mou.thly service charge and installation Charges", a copy of which 

is attached to the complaint as Exhibit A, notifyi:lg complainant 
for the first efme that there would be a fixed monthly service charge 

of $270.00 per month for the entire telephone system ins·talled to 

service the motel and a special installation charge in the. amount 

of $575.00 for certain telephone equipment installed at the mOtel 
by defendant:. 

6. At no time did defendant or any person make to complainant) 
or to any of his employees or agents, any reference to· any other 
costs or cbarges:p or any tariff or any other matter which would 
indicate that the basic monthly cost or 'the .·installation would in­
volve any cost or expense other than that mentioned specifically 
above. 

7. Following many months of fruitless discussions between 
compla"il'lant and defendant regarding the material differences· between 
the oral agreement and the claims subsequently made, the services of 
defendant to the motel were tem.inated':p and defenda....,t removed. certain 

of its equipment from the motel ~ut June of 1970. 

8. Following. re:noval of the telephone equipment: by defencl8nt,. 
corz:pL1in ant was advised for the first time that a c31lcellation charge 
of $3,272.00 was to be made by defendant against c'olllp'lainant, and 
then on August 2, 1971, complainsnt was .advised by defendant 'thet. 
the corrected c."Jllcellation charge was $5,214.75. 

S. Compudnane authorized the subject telephone service on 
tile basis of the oral ag%'ce:nent and could not have reascnably 
exp.ected or anticipated -::he excessive charg.es which the defendant 
h.s.s atte:np::ed to levy against compla.i.:lant. 
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Complainant requests that defendant be restrained from 
charging complainant for telephone services of any kind or nature 
in connection with insta.lling~ maintaining and operating equipment 
of defendant on complainant's property known as Poker Flat Resort 
Mote1~ other than in conformity with the oral agreemene above set 

forth, and that cOtIl?lainant be awarded such other .and further relief 
as may be appropriate. 

On .June 14~ 1971, the defendane filed its answer admitting. 
the allegations set forth as 1 and 2 above, but denying the o,tner 
allegations set forth above except as follows: 

1. Defendant admits that on or about November 15, 1969, de-' 
fendant submitted a written statem.ent to complainanteutitled 
tfEx?lanation of your monthly service charge and installation charges",. 
a true and correct copy of which is attached to the complaint .and 
marked :Exhibit A. 

2. Defendant admits that certain services of· defendant eo the 
motel were terminated in .June of 1970 and that certain equipment was 
then removed at the request of complainant through. a leteer" a copy 
of which is attached to the answer and marked Exhibit A. 

As a fur'ther answer and defense, defendant s.lleged that 
duxing all discussions in connection witl1. the services involved in 

this proceeding, defendant advised the complainant and his' servants 
and employees that for service and other charges complaiD..ane ~:ould be­
charged according to the established tariff rates filed ~~th this 
Com:nission, and that all charges for which complainane has been 
billed are based upon the defendane's established and filed ta...~f£ 
schedules as the defendant interp:."ets them. 

Defendant requeses that the Cot::llIl.ission issue ~.n order in 
this proceeding establishing that cotaplainant should, pay the charges 
as billed by defendant .. 
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A public bearing in this matter. was held before Examiner 

Cline in San Francisco on January 25, 1972. The matter was· to have 

been taken under submission on March 21, 1972, on or before which 

time the parties were to be given the opportunity to file -proposed 
findings of fact and conclusions of law. Proposed findings .of fact 

and conclusions of law were filed by the defendant. on March 21, 197Z. 
The co::rplai:oant is hereby given a two day extension of time, ~d the 
proposed f~dings of fact and conclusions of law filed: by the 

complainant on March 23, 1972 are hereby made a part of the. record 
in t:b.is proceeding. The matter was taken under submission on 
March 23, 1972. 

Based upon a consideration of the record herein., the 
~sion finds as follows: 

1. Complainant .John B.. Cogan was at the times involved in 

this complaint, and until about August of 1971, owner of certain. 
real property located in calaveras County, California. situated 
contig;l!ously to 'Il:lloeh Lake. 

2. In late 1968 and the early part of 1969, Mr. Cogan· made 
plans ~ subdivide the above-mentioned property and caused the 

preparation of a tentative map of the above-described property, 
which showed a subdivision into five -hundred residential lotS, tb.l:-ce 
commercial areas 3'Q.d a resort motel to be known as "Poker Flat Resort 
l'f..otel" • 

3. Mr. Cogan first caused the construction of the Poker Flat 
Resort Motel, which consisted of twenty-five individual livi:lg units, 
a business office, a restaurant, a. bar,. a kitchen,. a recreation 
area, boat docking and gas service areas ane other related facilities .. 
During the course of construction of the motel and until. the latter. 
pa.:t of 1970, a Mr. Glenn Vergar~ was employed by Mr~ Cogan' as· the· 

:nenager of the Poker Flat Resort Motel. During this period· of time, 

Mr.. Co~an visited the motel frequently to check on the progress. of 
construction of the project and to discuss financial and other 
related nu:tters with respect to the p:oject with Mr. Vergara. 
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4. Defendant: Calaveras Telephone Company is a eorporati.otl: 

cluly organized and existing under the laws of the State of Cali­
fornia whose address is P.O. Box 37 > Copperopolis) California, 95228. 

S. Defendant is a public utility owning and operating. a 

telephone system furnishing exchange and toll telephone service in 
the unincorporated towns of Copperopolis and Jenny Lind ancI vicinity' 

in Calaveras County and a small portion of Stanislaus. County, as 
shown on the map filed with the Public Utilities Ccmmission of the 
State of California as part of Calaveras Telephone Company's complete 
filed tariff sChedule. 

6. During June, 1969, Howard J. Tower, the President of 
Calaveras Telephone Company, when the Poker Flat Resort Motel was in 
the process of being. constructed, contacted Glenn Vergara and advised 
him that if calaveras Telephone Company was going to put in any amount 
of serlTice in the facilities, it should' be wired before the buildings 
were closed or the motel could not have any concealed wiring for the 
telephone service,. and Glenn Vergara requested Howard J. ,Tower to 
install such wiring. Thereafter Mr. Tower and Mr. Vergara ru;Ld 

n\.UUerous discussions about the type of service to be ins talled. The 
sales engineering personnel of Stromberg.-Ca.rlson Company designed a. 
suggested system to be installed. The suggested system was fully 
c.isc'OSsed "Nith Mr. Vergara who approved the complete sys,tem and 
c1irectee Calaveras Telephone Company to install the systexn which was 
done. The equipment is a relatively standard piece of equipment with 
a :naximum of eighty extensions for guest roo:n service with outside 
automatic SWitChing. 

7. In June of 1969, Mr. Cogan, Mr. Ve::gara and Mr. Bol> O"Neill,. 
an acquaintance of Mr. Cogan, discussed the proposed installation 
of telephone equipment for the Poker Flat Resort Motel with a Mr .. 
Larry Schindler, then an employee of defendant. This discussion was 
the basis for an alleged oral understanding that complainant would 
be charged only for toll charges by defendant. Mr. Schirldle=wasan 
installer and central office maintenance man for defendant during 
the installation of the P .A .. B.X. at the Poker' Flat- Resort Motel. He 
pcrforcled no other duties £0::: the defendant .,"\' 
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8. During the months of Augus.t and September of 1969, the . 
Calaveras Telephone Company accrued only toll charges on the tele­
phone service to Poker Flat Resort Motel. No, charge was accrued or 
made during. these months for installation· of the seMce or for the 
monthly service charge. 

9. After the telephone equipment was fUlly installed' and on 
or about November 15, 1969, Mr. Tower presented a written statement 
to Mr. Vergara addressed to Poker Flat Resort MOtel and entitled 
"Explanation of your monthly service charge and installation charges" , 
adv:isl.n8 that there 'Would be a fixed monthly 11 service eharge rr of 

$270.00 per month end a special "installation" charge for the tele­
phone system installed at the Poker Flat Resort Motel by defendant 
which amounted to $575.00.. This statement of the charges was based 
upon the filed and es tab1ished tariff schedules of Calaveras, Tele­
phone Company. Mr. Vergara accepted the statement without objection .. 
!his statement did not co:ce to the attention of Mr. Cogan until' 
May of 1970 when he was making an audit with his office manager .. 

10. On June 30, 1970, Calaveras Telephone Company was notified 
by Glenn Vergara to discontinue the room telephones, the kitchen. 
phone, amplifier loud speakers, and the P-.A.B:.X. service. Pursuant 
to this notice, the defendant discontinued telephone service to, the 
Poker Flat Resort Motel with the exception of one line to the office 
and one extension to the bar.. Thereafter, defendant' Calaveras 
Telephone Company billed complainant for the unpaid charges for 
telephone service as follows: 
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Service Charge 

$270 per M.onth for the 9 Months of October, 
1969 through June, 1970 •••••••••••••••••• $2,430.00 

Charge for July, 1970 lmtil Termination..... 6.50 
Total Service Charge •••••••••••••••••••••••• $2,436,.50, 
10% Tax Thereon .......................... ' ... ., • • 243.6·5<, 

'Iota! Service Charge and Tax •••••••••••••• 

Toll Charge. 

$2,680.15 

For period August, 1969 through July, 1970 •• $' 756-.21 
101. Tax Thereon ••••.•••••••••••••••••••••••• 

'Iotal Toll Charge and Tax ••••••••••••••••• 

Installation Charge ............... ' .. ., ........... . 
Total Unpaid Charges for Telephone Service for 

the Period August, 1969 through' July, 1970 
Termination Date and for Installation ••••••• 

7$.64. 
$ 831.85 
$ 575.00 

$4,087'.00 

11. Complr;nant refused to pay the aboye charges of defendant, 

other than the toll charge and tax in the amount of $331.85, on 'the 
~ound that the previous ins taller, Mr. Schindler, had told him there 
would be no charge for the basic installation. 

12. At no time did de£ends.nt Calaveras Telephone Companytbrough 
its authorized agents enter into an oral agreement with cOlllplainant 
to provide telephone service to Poker Flat Resort Mote~ for toll 
charges only, withou.t any service and installation charges as p:co­
vided in its tariff. 

13. Subsequent to the termination of service to. the Poker .. Flat 
Resort Motel pursuant 1:0 complajnant t s notice through Mr. Vergara 

to defendant on June 30, 1970~ a Mr. Ja:nes Martel" an employee of 
Calaveras Telephone Comp~y told Mr. Cogan that if Calaveras Tele­
phone Company were aU.owed to leave the b':llk of the' telephone system. 
in the Poker Flat Resort Motel, the termination charge would be 
:reduced for each month. of subsequ~t operation of such telephone . 
equipment. On the basis of Mr. Martel t s representation" com:>lainant 
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allowed the Calaveras Telephone Company to leave at the motel the 
bulk of its telephone system which had been installed there~. Mr .. 

Martel at that time was and still is a combination installer and main­
tenance man for defendant. 

14. Following the termination of service to the motel pursuant 
to complainant's notice of June 30, 1970, complainant was advised: 

for the first time by defendant that a termination charge of $3,272.00 . 
was to be made by defendant against complainant. On August 2, 1971, 
complainant was advised by defendan:: that the corrected termination 

charge was $5,214.75, which is the basic termination charge of 
$6,135.00 less a credit of $920.25 for nine months use by complain­
ant. 

15. Defendant's Tariff Schedule No. A-7, entitled Automatic 

Private Branch Exchange Service provides for a basic te~tion 
charge of $6,135.00 for tb.e automatic switching unit which reduces 
1/60 for each full month :he equipment is retained in service at 

the same premises. Special Condition 4 of defendant's Schedule' 
No. A-7 provides as follows: 

"4. In the event the equipment is not retained 
by subscriber in conjunction with exchange 
service for a period of five years, the sub­
scriber ~'i.l1, upon discontin~ce of the 
equipment uni::: described under Rates (1), pay 
in cash to the Company the atn01.Ult of the 
'Basic Termination Charge' less one sixtieth 
(1/60) of that amoun: for each full month 
the equipment was retained in service at 
the smne prem.:i.ses. n 

16. Complainant sold his interest in the Poker Flat Resort 

Motel and in ~d about August of 1971 the telephone system installed 
by defendant for complainant which had been disconnected at complain­

ant's request was reconnected and.has been in operation since that 
date. Sinee the date of reconnection, defendant has' been charging.· 
the present owner of the Poker Flat Resort Motel the same charges· 
for the telephone equipment installed in the Poker Flat Resort MOtel 

as were charged complainant at the time he was the owner of the Poker 
Fla.t Resort Motel. 
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Based on tb~ foregoing findings of fact, the Commission 

concludes as follows.: 
1. Complainant is obligated to pay to defendant for telephone 

service installed and furnished to complainant at the Poker Flat 
Resort Motel installation charges in the amount of $57$.00, service 
charges and tax thereon in the amount of $2,680.15,. toll charges and 

tax thereon in the amount of $831.85, and termination" charges in' the 
amount of $5,214.75 less the sum of 1/60 of $6,135.00, or $102.25, 
per month, for each month since July of 1971 the equipment has' been 
and continues to be used at the Poker Flat Resort Motel to' the date 
of the payment by complainant of said termination charge. 

2. Defendant should be required to deposit the amounts which 
defendant collects from. comp1ai:lant as a term..ination charge w.der 
defendant's tariff in a trust account, and each month that the tele­
phone equipment for which such termination charge has been paid 
continues to be retail:ted in service at the Poker Flat Resort Motel, 
defendant should repay to complainant out of said trust fund the sum 
of $102.25 per month until such trust fund and interest accumulated 
thereon has been repaid in full to complainant, or until the said 
telephone equipment is no longer retatned in service at tbe Poker. 
Fl.a.t Resort Motel, whichever date first occurs. 

ORDER 
--~--

IT IS ORDERED that:· 
1. Defendant Calaveras Telepbone Company shall rebill and forth­

with collect from complainant John B'. Cogan for telephone service 
installed and furnished to complainant at the Poker Flat Resort Motel 
in Calaveras County installation charges in the amount of $575-.00, 
service charges and tax thereon in the amount of $2,680.15-, toll ~. 

charges .and tax thereon in the amount of $831.85-, and termination 
charges in the amount of $5,214.75 less the- sum of 1/60 of $6,135.00" 
or $l02.25~ per month for each month since July of 1971 that the 
equipment for which the term.in.ation charge- is made bas been and 
continues to be used at the Poker Flat Resort Motel thereof· to the· 
date of the payment by complainant of said term:£nat.1on charge. 
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2. Defendant Calaveras Telephone Company shall deposit in a. ' 
trust account with a bank or trust company acceptable to this 
Commission the amounts which defendant collects fr~ complafnant as 
a term.in.ation charge pursuant to paragraph 1 of this order, and each 
month that the telephone equipment for which such termination charge 
bas been paid continues to be retained in service at the' Poker Flat 
Resort Motel said defendant shall repay to complainant out of said 
trust £und the sum. of $.l02.25 per 'lDonth until such trust fund and 

interest aCc:tmlUlated thereon has been repaid in full to eomplainant, 
or 'tmtil said telephone equipment is no longer retained in service 
at the Poker Flat Resort Motel, whiehever date first occurs.. Any 

amount remaining in said trust account after said date shall belong: , 
to defendant .. 

3-. On or before December 31,. 1972, defendant shall file reports 
with this CorrmLssion showitlg (1) the amounts which have been collected,· 

from. eomt>la1nant pursuant to paragraph 1 of this, order and (2) the 
status of the trust f1.md established' pursuant to, paragraph 2 of this 
order.. Defenclant shall continue to file such reports with this. 
Commission each six months thereafter unti.l said amounts have been 

collected in full pursuant to paragraph 1 hereof, and until the 
trust fund bas been disposed of pursuant to paragraph 2 hereof .. 

The effective date of this order shall be' twenty days after 
the date hereof. 

Date<! at SIZ1 ~. ,.;?;?Z day 

of JUNE , 1972. 0
' 
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cosfioners' 


