Decision No. _ 80379 o @RB@UMAL |
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE SIATE OF CALIFORNIA
MARIE P. BRESSLER, et al.,
Complainant,
vs.

BAYSEORE PROPERTIES, INC.,
California corporation,

Defendant .

MARYE P. BRESSLER, et al.,
Complainart,
vs.

PACIFIC GAS AND ELECTRIC COMPANY,
Oakland, California,

Defendant.

Iwest:.gation on the Commission's
own motion into the status, ,
operations, service, equipment,
facilities, rates and records of
BAYSEORZ PROPERTIES, INC., and
into the rules of PACIFIC GAS AND
E1LECTRIC COMPANY.

Case No. ©

EAYSBORE P’ROPERIiES’,
Ccmplginant,
vs.
PACIFIC GAS AND ELECTRIC COMPANY,

Deferndant.
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OPINION AND ORDER OF MODIFICATION

Decision No. 79811 herein was issued on March 14, 1972. It
interpreted Pacific Gas and Electxic Company's (PGSE) Rule 18, C.2.
Dot to authorize resales of electrical energy purchased from PGEE
by a commereisl lanﬁlord to its tenmants on any terms which permit a
charge which varies in proportion to the amount of energy consumed.

The parties were allowed until Jume 1, 1972 to rearracge
their dealings so that they would be in conformity with Rule 18.

Bayshore Properties (Bayshore) petitioned for rehearing on
Maxch 24, 1972, Rebearing was denied by Decision No. 80023 on May
$, 1972. 4An application for review is now pending in the Califorania
Supreme Court (S.F. No. 1222).

On June 1, 1972, Bayshore filed its petition to modify.

It advises that Bayshore is seeking to remegotiate its leases to a
format which determines the lease payment without reference to
consumption of electricity. Bayshore seeks a declaration that the
lease format is not in violation of Rule 18, C.2.

Bayshore will enter into mew leases with all tencats who
consent thereto. For tenants who refuse to comsent to lease modifi-
cation, Bayshore will hold the modification offer open during the
remainder of the tenant's lease term without prejudice to its rights
to attempt to collect for electricity under the old lease.

Bayshore also seeks an order ¢larifying the reporting
requirements imposed on iel by that decisfon end further an exteasion
of PGSE's temporary authorization to serve Bayshore. |

Tke staff on Jume 5, 1972 filed a reply to the petition to
modify Indicating support of the relief therein sought.

Complainant Bressler on Jume 7, 1972 filed 3 pleading ir
oppesition to Bayshore's petition. The-pleadiﬁg_indicated no opposi-
tion to indefinite extension, but challenged the propesed lease form.

L Crdering paragraph & of Decisicn No. 798LL Tequired pPaysAOre o o=
port when one of the alternative methods of serviece deseribed 4“ad .
been achieved and to make progress reports if no sltermative had
beez accomplished within 60 days after the effective date thereof.
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The Commission on Jume 13, 1972 iséued‘Decision No. 80165;'
vhich in effect extended indefinitely the period within which the

deal ings betueen tenants and Bayshore may be brought into conformity

Discussion

Complajinant Bressler's contention that Béyshoré has ovly _.
two a2lternative modes of electric resale (i.e., either as a certifi-
cated utility or by submetering) is comntrary to the plain meaning of
Rule 18 and of our previous decision hexrein. Nothing in the ruie
itself or in our interpretation thexeof purports to prevent a commer=.
cial landlord from supplying electricity undex arrangements whereby
tke electxical charge is 'absoxbed'.

Complainant Bresslexr asserts that the proposed new lease
paragraph 1s "outrageous" and seeks disapproval of the proposal. The
only grounds on which the lease could be "disapproved"” is noncompli-
ance with Rule 18. We have no gemeral jurisdiction to either veto or
reform leases, even though the landlord and temant may have mutually
agreed to electrical resale. Nor do we have the power to~compel,aﬁ
unwilling ilandlord ox temant to accept resale or to elect one altex-
native form of resale. | '

Furthermore, the form of resale complainant seeks, sub-
metered resale, is one which, under Rule 18, is not available in a
commercial countext without specific Commission approval (Rule 13,
C.4.). Since the landlord herein has never indicated that it would
Zind metered resale an acceptable altermative to resale with charges
based on consurption estimates, it would be pointless for us to con-
sider whether the allezations of the various pleadings would justily
the graat of such authority and what conditions aad res tr1ctionu
would be necessary if 1t were autborized. _

Complainant Bressler in a second response f£iled June 27,
1972 renewed hex request for direct service from PG&E. While under
Rule 13 & cemmercial temcnt unable to obtain electrical sexvice in
accoxdance with the conditions of either Rule 12,C.2. or Rule 18, C-w..‘
may require Jdirect sexvice, such relief might cause special prcblems.

TUnleze the landiord will voluntarily allow FGEE access o
the temant’s premises, enforcement of this rigat would require PGS
TO cmeweise irs power of emiment domain as & ubility (CCR 51238 {13)3.
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Under these circumstances, we think it appropriate to defer
consideration of an ordexr requiring direct service unrll such time
as the affected tenants and the landlord have had full opportunity to
negotiate on the various forms of resale contracts possible under
Rule 18.

We find that:

1. A lease which does not opecifically identify a

sharge for electxicity or provide for a rent payment which’
varies with electrical consumption is in conformity with Pu‘e
13, C.2.

2. The proposal,set forth tn Bayshore's petition to modify, is
such a lease.

i

3. Bayshoxe has never indicated that it would accept a metered
resale arrangement.

4. Consideration of whethexr PGS&E should provide direct sexvice

to 3ayshore's temaats should be postponed to allow time for tenapt-

landloxd regotiatioms.
We conclude that:

l. We have no power to order either Bzyshore or any of its
_tenants to accept 2 lease which provides for either am absorption
resale or a submetered resale. “ : “v '

2. We have no power to rescind or set aside any laﬁdlord-tenanr
agreement for resale of electricity which conforms to Rule 18.

3. When and if any temant agreecs to any form of lease modifi-
cation having the characteristics set fortn in Finding 1, electrical
sexvice by Bayshore to such tenant will be in conformity with PGEE's
Rule 18, C.2.

We further find and conclude that the mod1f£~ation of. the
reporting requirements set forth in ordering parzgraph 2\15_3ustif19o,
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IT IS HEREBY ORDERED that Bayshore is excused from the
reporting requirements of ordering paragraph 2 of Decision No. 79811
and instead shall report to the Commission the progress of its nego-
tiations with each tenant of Sun Valley Center sixty days aftexr the ‘
effective date of this orxder.

The effective date of this order shall be twenty days after
the date hereof.

Dated at San Franeisco California,- this /5 7% dayj
of AUGUST * | 1972. - |

,Cmissm_é.m} -

Commissioner D. W. Holmes, boing
necessarily absent, 4id not pa*ticﬂ.pato
in the disposition of this proceeding.




