Decision No. S0450 | @RH @ ﬂ 'M AL - '
SEFORE THE PUBLIC UTILITIES'COMHISSION OF THE’STAT” OF CALIFORNIAe |

MORRES F. MADSEN, dba NOMAD )
FASTENER COMBANY

Complainant .,

vs. Case No. 9272 N
(Filed September 17, 1971)

PACIFIC TELEPEONE AND TELEGRAPH
COMPANY,

Defendant.

Morres F. Madsen, in propria persona,
couwplainant.

Richard Siegfried, Attorney at Law, for
The Pacific Telephone and Telegraph
Company, defendant.

T. I. Toczauer, for the Commission staff,

OPINION

Complainant, Morres F. Madsen, dba Nomad Fastenexr Company,
hereinzfter called Madsen, in his complaint against‘The Pacific
Telephone and Telegraph Company, hereinafter called Paeifxc, a;leges B
that: .

.. Pacific through one of its agents entered into. a contr ct

th Madsen for an advertisement in Pacific's 1969 Los Ange;es ’
Classified Directory.

2. In accepting the contract the agent for Pacific stated
there was a time submission consideration for aecepéing]the artwork
for the advertisement, but upon receipt of tke proof from rheifie,
line copy changes could be made by Madsea which would apoear es pare
of the advertissment in tke 1969 directoxy.

~1-




. . . | '

C. 9272 IR

3. Upon receipt of the proof of tae advertisement, copy
changes were made and submitted by Madsen to Pacifmc which then
stated that no changes could be made in the proof submitted by
Pacific to Madsen as such proofs were fimal copies only.

4. The advertisement of Madsen printed in the 1969 Los Angeles
Classified Directory of Pacific bad little or no'value to Madsen
4s an intended sales aid by reasom of the failure of Pacific to
comply with its agreement to permit changes to be made in the
proof copy of the advertisement.

5. Prior to the publication of the 1969 directory Pacific
was informed of the contract stipulation and when asked what rexedy
was available stated that an agent would contact Madsen. No agent
appeared and no remedy was offered to Madsen by Pacific. |

6. Numerous subsequent calls and contacts made by Madsen with
Pacific resulted in the same indifference and evasion by Pacific.

Madsen requests that the Commission issue an order requiring
Pacific to refund to Madsen the $2,160 charges paid by Madsen to
Pacific for said advertisement and in addition to pay to Mhdsen
damages in the amount of $10,000. :

Pacific filed its answer to the complaxnant on November 19,,
1971. 1In its answer Pacific admitted that:

1. 1Its corporate name is The Pacific Telephone and Telegraph
Company and its principal place of business is 140 Montgomery Street,
San Francisco, California 94105.

2. Madsen signed a contract for advertising in Pacific s
August 1969 Los Angeles Classified Directory on April 17, 1969.

3. TUpon receipt of the proof of the advertisement copy changes
were made and submitted by Madsen to Pacific, which then stated thot
no changes could be made in the proof submitted by Pacific to Madsen.
as such proofs were final copies only. -

Paclfic denied the other allegatioas of the:coﬁplainant;
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a first separate and affirmative dyfense Pacific
aileges that-

1. Assuming solely f£for the purposes of arvument that com=

plainant bas a cause of action, that cause of action relies on
facts which occurred ecarxly in 1969.

2. Any cause of action which complainant mzy have had would
have arisen no later than the time the directory in question was
issued; nawely, August 1, 1969. -

3. As the complaint was filed with the Commission oa
September 17, 1971 which is more than two years after August 1, 1969,
the complaint is barred by Section 735 of the Public Utilities Code
which provides in pertiment part as follows:

“. . . All complaints for damages resultxng from
a violation of any of the provisions of this part,
except Sections 494 and 532, shall eithexr be filed
with the Commission, or where concurrent jurisdiction
of the cause of actioa is vested by the Comstitution
and laws of this State in the courts, ir any court

of cozpatent duwisdiction, within twe yeers from
the time tae czuse of action accrues, and not after.”

Sections 494 aad 532 of the Public Utilities Code deal with a common
carrier ox public utility charging or receiving compensation different
than that provided in its tariff.
As a second separate and affirmative defense Pac fic
alleges as follows: !
1. Madsen seeks $10,000 in dzmages in addic;on to & refund
of the charges for the advertisement in question. The Commission
bas repeatedly held that it khas no jurisdiction to awxrd damzges.
2. Pacific denies that Madsen is entitled teo any relief aund
prays that the complaint be dismissed. _
Public bearing on the complalat was helid before Examiner
Cline in Los Aageles om Maxch 10, 1972. The mz2tfer was takcn under
submission upoa the filing of the transeript onm Ao:xl %, 1972
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Section 532 of the Public Utilities Codg‘provides‘in‘part
as follows: ' ‘

-

"532. Except as ia this article otherwise provided,
uo public utility shall charge, or receive a different
compensation for aay product or commodity furnished
or to de fLurnished, or for any service rendered or
to be rendered, than the rates, tolls, rentals, and
charges applicable thexeto as specified in its
schedules on file and in effect at the time, ..."

Section 736 of the Public Utilities Code p:ovides as
follows: '

"736. All complaints for damages resulting from the
viclation of any of the provisions of Sections 494
or 532 shall either be filed with the Commission,
or, where concurrent jurisdiction of the cause cf
action is vested 4n the courts of this Staze, in
any couxt of competent jurisdiction within three
years from toe time the cause of actionm ceerues,
and not after. If claim for the asserted damages
has been presented in writing to the publfec utility
concerned within such period of three years, such
period shall be extended to include six mozaths fLrom
the date notice in writin% is given by the public
utility to the claimant of the disallowance of the
claixz, or of ary part or parts thereof specified
in the notige.”

The zpplicable tariff provisions of Pacific's Rele No. 14
in Schedule Cal. P.U.C. No. 36-T read as follows: |

"Rule No. 14
"Limitation of Liabilicy

“(1) The provisions of this rule do not apply to
erxors and omissions caused by willful misconduct
fravdulent conduct or violations of law.

"(2) 1In the event an error or omission is caused
by the gross negligence of the Utility, the lia-
bility of the Utility shall be Llimited to and In
no event cuall exceed the sum of $10,000.

"(3) Except as provided in Sections (1) and (2)

of this rule, the liability of the Usility for -
damages aricing out of mistakes, omissions, inter-
ruptioas, delays, erzors or defeets in auny of the

>
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sexvices ox facilities furnished by the Utility
(including...directory and all other services)
sball in no event exceed an amount equal to the
pro rata charges to the customer for the period
during which the services or, facilities are
affected by the mistake, omission, interruption,
delay, error or defect, provided, however,. that
where any mistake, omission, interrxuption, delay,
exroxr or defect in any one service or facility
affects or diminishes the value of any other
service said liability shell include such dimi-
nution, but in no event shall the liability
exceed the total amount of the charges to the
customer for all services or facilities for

the period affected by the mistake, omission,
interruption, delay, error or defect.

"(4) * x *

"(5) Subject to the provisions of Section (3) of
this rule the Utility shall allow, for errors or
omissions in telephone directories, an amount
within the following limits:

* %k %

"e. For listings, additional lines of infor-
mation and advertisements in alphsbetical
and classified directories furnished as
set forth inm Schedule Cal. ?.U.C. Nos.
39-T, 40-T and 106-T, an amount based
upon pro rata abatement of the charge in
such degree as the error or omission
affected the listing, additional line
of information or advertisement.'

Based upon a consideration of the record hnerein the

Coumission finds as follows: |

1. On April 1?, 1969, Madsen placed and Pacific accepted an
advertising oxder for a Bolts anvautSAadvertisement‘infthe'next'
iscue of Pacific's Los Angeles Classified Directory. o

2. Said order prqvided for a bold'cype Listing at $3.25 per
monta as well as 2 double half column display advertisemenc‘(the ad-‘
vertisement in question) at $180 per month. | B




3. On June 17, 1969 a proof shcet of the double half column
display advertisement was mailed to Madsen. On the proof sheet the
nawe, address, and telephone number of Nomad Fastener Company.
correctly appeared in distinctive type and size at the bottom of the
ad. The artwork picture of the bolt was given attention right in
the middle of the ad. The headline copy '"Bolts and Nuts"’waS’in
extremely large type and the copy underneath it stated that Nomad
hed the most effective timesaving and efficient inventory equipment
available on the market. The ad design was correct, the artwork was
correct, the copy was correct and the entire advertisement was shbvn
as given to Pacific by Madsen's advertising agent with the exception
that the incorrect telephone numbexr furnished’by=MadSen's:advertising‘
agent was corrected from 688-0857 to 686-0857. .

4. The following language appeared on said proof which was
mailed by Pacific to Madsen on June 17, 1969: '

"If corrections are necessary please print change
in maxgin, sign and return proof within 5 days."

5. A proof of the advertisement with the copy underneath
"Bolts and Nuts" changed to read 'We have the most effective time-
saving fastemer inventory equipment available on the market,” and
with the following phrases added beside the picture of the bolt was
returned to Pacific by Madsen's General Manager 16 days later on
July 3, 1969: | L

"hose and fittings ~ socket cap screws
solderless terms. [Picture . machine screws .
threaded xrod of sheet metal screws

set screws Bolt] copper tubing
tube fittings brass fittings"

6. On July 3, 1959,when the proof was returned by Madsen's
General Manager, Pacific was in the third day of printing its classi-
fied directoxy and well past the "B's" for Bolts and Nuts, and so
it was too late to make changes in the advertisement.

Mr. Lawyer, the advertising sclesman for Pzeific who bhad
solicited the advertising from Madsen, thexeupon called Mr.lmadsen\
at his office. When Mr. Lawyer was told that Mr. Madsen was cut of

’
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town, Mr. Lawyer spoke to Mr. Gary Hamak, Mr. Madsen's General
Manager, who had signed and returned the proof to Pacific and ex-
plained that the proof had been returned to Pacific too late to make .
the changes in copy that had been requested. |

7. Hed Madsen ox his General Manager returned the proof to
Pacific on or before Jume 30, 1969 or within thirteen days after
June 17, 1569, the change and additions requested by Madsen's Genexal
Manager could have been made by Pacific. |

8. The advertisement of Madsen was printed in the Los Angeles '
classified telephone directory of Pacific as shown on the proof
mailed to Madsen by Pacific on June 17, 1969, and without the change
and the additions made on the proof by Madsen's General Manager.

9. 7The omissions from the advertisement were caused by Mad$en's;
failure to return the proof with the change and additions he desired
within thirteen days after said proof was mailed to him and not by
reason of any failure or negligence of Pacific to include such change
and additions at a time Pacific could reasonably have dome so.

10. The Los Angeles Classified Telephone Directory in which
the subject advertisement was published was distributed to Pacific's
subscribers on August 1, 1969. o

1l. Subsequent to the distribution of the directory Madsen
telephoned to Pacific representatives and sought an adjustment by
reason of the omissions from Madsen's advertisement which appearéd
therein. | - :

12. 1In response to Madsen's claim for an adjustmenc'PaCific
responded by letter to Madsen dated September 25, 1970 as follows:

"You questioned the advertising appearing in the
Los Angeles August 1969 Yellow-Paﬁes Directory.
The countract was signed on April (7],‘1969
which included a double 1/2" ad under 'Bolts
and Nuts'.

"A proof was mailed to you on June 17, 1969 and
was returned on July 3, 1969 with copy changes.
When the proof was received in our office you
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were contacted and advised that it was too late
for changes; therefore, the ad appears as it
was set on the original proof. Advertising is
not sold contingent upon recelpt of a proof.

"In reviewing your inquiry, I am unfortunately
not able to make any adjustments."

13. The complaint herein was filed on September 17, 1971.
The Commission concludes as follows: ‘

1. Under Sectfon 736 of the Public Utilities Code Madsen
made a timely filing of the complaint herein for damages puxsuant
to the tariff provisions of Pacific's Rule No. 14 in Schedule
Cal. P.U.C. No. 36-T,

2. As no error or omission was made in the subject advé::t:’.se--
ment by reason of any negligence of Pacific, Madsen is not entitled
to a refund of $2,160 or any other sum paid to Pacific, or any other .
relief pursuant to the tariff provisions of Pacific's Rule No. 14 in
Schedule Cal. P.U.C. No. 36-~T, or anmy procvision ¢£ law.

3. The Commission does not have authority to award 1ega1
damages, as such (Glymn v. PT&T 62 CPUC 511 (1962), Schumacher V.-
PT&T 64 CPUC 295 (1965)). | |

4. The complaint herein should be dismissed.

IT IS ORCERED that the complaint herein is dismissed.

The effective date of this order shall be twenty days
aftexr the date hereof. :

Dated st San Franciseo » California, this J/ < day
of ' ancueT > 1972, ‘ ' -

ANV

Commissioner J. P. Vukasin, Jr., being’ ‘
necessarily abnent. Qid not participate
in the dicposition of this procoeding.




