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DE PAOLI DISTRIBUTING CO. , & Cali~
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STRIKE BROKERAGE CO., a Cal:.fornia
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Lucky Str:l.ke BrokerageTo. s Trespondents.

James J. Che Attorney at Law, and E. H. Hielt,
W’Eé—croﬂmission staff.

OPINION.

This is an investigation on the Commission’s own mot:x.on |
into the operations, rates, charges and practices of Mike Comnrxotto -
Trucking, a California coxporation (Conxotto), for the purpose of
determining whether said respondent violated Sections 453, 494 and
532 of the Public Utilities Code by charging and ‘collecting other
thac applicable tariff rates in comnection with for-hire tra.nsporta-’
tion performed for Castro and Soms, Imec. (Castro), Geov'ge De’ Paoll
Distributing Co. (De Paoli) and Lucky Strike Brokerage Co. (Lucky ,
Strike), all California corporations, and by falsifying shipping ’
documents so as to show a lesser number of points of origin and/ox
destinaticn thin were actually involved in coomection with cexta...n
shipuments transported for De Paoli and Lucky Strike. ‘

Public hearing was beld before Examiner Mooney- in Gi 1roy |

and San Francisco on Jume 21 and 22, 1972, respectively-. The matt:e..u '
was submitted on the latter date. : o
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Conrotto operates pursuant to a certificate of public con- =
venience and necessity and radial highway'commonvcarrier; highway. -
contract carrier and dump truck carrier permits. Only its certificated
operations are inveolved In the investigation herein. It has terminals
in Gilroy and El Centro. During the staff investigatxon‘referred“tO' _
herelinsZiter, it employed two supervisors, five drivers. and eight office
and other persounel; it operated four tractors and 20 van trailers,
and it had all applicable tariffs and distemce tables. Conxotto s
gross operating revenue for the year 1971 was $1, 357, 135 and for the-.
first quarter of 1972 was $394,73L.

On various days during July, August and September 1971 -3
representative of the Commissfion staff visited Conrotto's office In
Gilroy and examined its records for the period from Ap:il 14 to fhe o
end of June 1971. The represeﬁtative‘cestified tﬁatrhe made crue-and‘
correct photostatic copies of invoices and supporting documents fm
Conxrotto’s files for varlous produce shipments transported by said
respondent for the respoundent shippers during the’review?period“and
that the photocopies are included in Exhibdits 2 (Castro), 3 (De Paoli)
and 4 (Lucky Strike). He also stated that he visited the place of
business of Zdward Richardson, a permit carrier who had subbsuled thke
transportation covered by Part 3 of Exhibit 3 (De Paoil) and all parts
of Exhibit 4 (Lucky Stxike) for Corrotto; that he made true and‘corfeét;
copies of additional documents 1n Richardson's files relating to sald
transportations; and that the copies obtalned from Conrotto axe ia-
cluded in the A portions of said parts of said exhibits, and the copiles
obtaired from Richardson ere fncluded in the B portions thexeof.

The representative pointed out, and Conrotto stipulated,
that the transportation covered by Exhibit 2 (Castro) and all. parto'
of Exhibit 3 (De P=oll) except Paxt 3 thereof had been inco:rectly
rated as Produce Sexvice Shipments. In this regard, the aopl cablef-
tarlif provisions provide that a Produce Service Shfpmene mLﬂg be
transported iv ome unit of equipment; whereas, 4ﬁ ea ch ins tance, |
more then one unit of equipment was used.
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The representative testified that the supébrting:documénts
in Part 3 of Exhibit 3 (De Paoli) and the 1l parts of Exhibit 4
(Lucky Strxike) obtained from subhauler Richardson show that fn each
instance more pickups and/or deliveries were accorded than shown on
the documents obtained from Conrotto; that the bills of lading
issued at the cooler in Salinas from which the lettuce shipmencs _
covered by Parts 2, 3, S5 through 8 and 10 of Exhibit 4 (Lucky Strike)
were picked up show that refrigeration service was requested‘for safd
transportation; and that the freight bills for said seven lettuce
shipments do not include a cherge for said service. Richardson was
called as a witness by the staff to corroborate the testimony of the
representative regarding the additional pickups aund/or deliveries.
Additionally, Richardson testified that he was told by Conrotto to
refrigerate most of the shipments he transported; taat said fnstruc~
tions included the shipments in Exhibit & (Lucky Strike) with the
possible exception of perhaps two; and that he was never fnstructed
by Lucky Strike to refrigerate any shipuents.

A rate expert for the Commissfon staff testified that he
took the sets of documents in Exhibits 2, 3 and 4 and formulated the
rate statements in Exhibits 5, 6 and 7. Each of the rate exhibits
shows tha rete and charge assessed by Conrotto, the rate and charge
computed by the staff and, with the exception of Part 5 of Exhibi* 5.
(Castre), the alleged resulting undercharge for the transpo:tation
summarized therein. With respect to Part 5 of Exhibit 5, the rate
expert explained that by rating,the transportation covered by sa*d'
part as two separate shipments, lower charges resulted and that. tne
overcharge is $29.04. He testified that the undercharges shown in
the three rate exhibits resulted from the incorrect application of
the Produce Service Shipment tariff provisions referred to herein~
above, fallure to charge for all pickups eund/or deliveries acuually_.‘
made, vse of Incorrect rates and fzilure to charge for-refrigeratibni'
service. As to the seven shipments in Exhibit 4 (Lucky Stfikg)fforf“ ;
which refrigeration sexrvice was purportedly accorded but nogchs:ggw}:- |
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wes assessed, the witness pointed out that Item 234% of Conxotto! s
Local Freight Texriff No. 1 states in part that if mechanical’ refriger- -

tion is provided at the rezuest of the shipper or his. agent the re-
frigeration charges provided therein shali be<assessed for sazd servixx-
that the request for said service was evidenced by the refrigera;ion
iastructions on the bills of lading; and that for this reason, ‘he -
included the appiicable charges in Item 334% in his ra;ings_of‘saiq'
transportation. The amount of the undercharges shown in Exhibic 5
(Castro) is $1,302.70, in Exhibit 6 (De Paoli) is $787.1l and in
Exhibit 7 (Lucky Strike) is $607.74, and the totel of the undercharges
in the three exhibits is $2,697.55. - -

The traffic manager, the office manager, the vice-president ,

and secretary aod a dispatcher for Conrotto testified‘on.behalf of- qaiduj:." 

espondent. Following is a summary of their testimony regarding the
additional deliveries in Part 3 of Exhibit 3 (De Paoll) and all parts |
of Exhibit 4 (Lucky Strike) Sor which no charges were made: ~Instruc-
tions regarding deilveries are received by the dispatcher from the
two shippers imvolved in the afternoon; said information is furn.shedb

- to the traffic manager who prepares the freight bills and fnserts
the rates and charges thereon prior to leaving around 5:00 p.m.; at
the time the transmortetion in issue moved, nofsyStemrhad;beenfset;
up to infoxrm the traffic manager of any changes in delivery instruce
tions recelived after he left; the additional deliveries in'i;sue
were requested after 5:00 p.m. and this is the reason no charges
were made for them; a new procedure has been eptablished wbe*eby any
chanzes in instructions received efter 5:00 p-m. are reco:ded in a
dispatch book; the traffic marager now checks the book in :heimornzng} :
and mokes any necessary rating wevisions on the freight bills. |
The witnesses for Conrotto testified as follows regarding the

refrigeration issue involved in the seven parts of Exhibit 4 (Lucky""
Strike): ALl subhaulers were fmstructed that no shipment wes to be
refrigereted unless they were specifically dirested to £uxn.sh such
sexvice; Richardson was never instructed to refrigeracte the hipmnrto‘
in iscue by eitner Conrotto or Lucky Surtke, a p-oduck broker. Located'
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in San Fraucisco; freight charges were péid'by Lucky-Striké,,and al1
of Conrotto’s desliings were with said company; it had no dealings
whatsoever with either the parties who sold the lettuce to Lucky
Strike or the coolers im Salinas from whom the shipments were picked
up; the lettuce is cooled prior to pickup and because of the short
distence from Salinas to the Bay Area refrigeration in‘traﬁsit is
uasecessary; the coolers automatically put refrigeratioﬁ'instfuctions _
on the bills of lading because they do not know where the destination
is, whether it is the Bey Area or out of state; Lucky Strikéghasj
ioformed the growers and coolers that it does not wish its shipments
refrigerated and some continue to include refrigeratién‘instructions
on the bills of lading; Lucky Strike was the shipper in each instance

and not having requested refrigeration service should not be chargede
for Lt.

The witnesses for Conmrotto alsovstated that it,was'néver‘

the intent of Corrotto to falsify any billing; that it has~obtginedj‘
new electrornic equipment and seversl additiorsi office“empioyoes'tb
help assure that rating errors do not occur in the future; and that
Mr. Ricnardson has been paid for all subhaul sexvices he ,erformeu :
Sor Cvnzbtto. = .

' An affidavig by the president of Lucky Strxke was rece-ved‘..
in evidence. Said affidavit states generally the same informat*on
regarding deliveries and refrigeration inc;uded In the evidence
presented by Conrotto. :

In his closing statement, staff counsel pointed out that
Comrotto Las heretofore been fined for Zmproperly rating tranoporta- -
tion as Produce Sexvice Shipments by Decision No. 78188 dated. Jannary
.9, 1971 4in Case No. 90%9. Ke recommended that Con.o~to e directec
to collect the undercharges and pay the ove—charge shown in the
staff rate exhibits and to cease and desist from further viOA&ti°ﬂ° ‘
of the Public Utilities Code. 4&dditionally, he recommended that
Conrotto be fined in the amount of sald undercha*ges and. that {n

addi lon thereho, a punitive fine of $5 000 be *mpooed on sa d«:&q-,{‘

ponnen..
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Counsel for Conrotto argued that his client should not be
required to charge Lucky Strike for the alleged refrigeration service,
that any ratiog errors that did occur were uninteutional; that steps .
have been taken to assure that they do mot reoccur; and that the facts
and circumstances herein do not warrant the imposition of any‘punitive'
fine whatsoever. : ' 3

The attorney for Lucky Strike asserted that nis client‘had |
dome all in its power to assure that refrigeration service would '
be performed sad should not be held liable for any refrigeration"
charges. As to the additional deliveries for which charges were ¢
assessed, he alleged that there was never any intent on the part of
his client to pay less than appliceble tariff rates and charggs; :

With the exception of the charges for refrigeretion in the
aforementloned seven parts of Exhibit 7 (Lucky Strike), we agree with
the staff ratings shown in the three rate exhibits. As to the re-
frigeration, there are conflicts ina the evidencévrégardihg‘this_ The-
bills of lading show refrxgeratioh,was‘requéstéd; Richardson ass erted '
he was instructed by Comrotto to furnish said service for all’ shipments-
although he admitted it is possible he did not refrigerate some o£ the =
shipments in issue. Both Conrotto and: Lucky Strike allege ‘that bo.b
Richardsor and the coolers in Salinas werzs specifically instructed.
that the shipmeats were not o be refrfgerated. While it is generally: 
held that the iastructions on the bill of lading are controlling, the
conflicting nature of the evidence regarding‘the retrigeratxon isoue
does not warrant such a conciusion herein. In the bircumotances,_
will not, for the purposes of this proceeding, require Conrotto to-
collect said refrigeration charges. Howeves, Conrotto is placed ox -
notice that it is its respoasibility to take the necessaxy steps.
to assure that any confusion or misunderstandings regardxng refrigera-”‘
tion service do not occur in the future. By eliminating seld charges,

the total of the undercherges in Exhibit 7 is $420.10, and the resﬁl@éf ;;~'

fag total for the three rate exhibits is $2,509.9%. .
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We concur with the recommendations by the staff that Conrotto
should be directed to collect the undercharges found herein, to pay
a fine {n the smount of said undercharges and to cease and desist from
further violations. As to a punitive fine, we are of the opinion,
based on a review of the entire record, that such an additional fine
in the amount of $3,000 should be imposed on said respondent. In
arriving at the punitive fine, we have taken into account the fact that
the majority of the undercharges herein result from the misapplication
by Conrotto of the Produce Service Shipment provisions of its tariff.
which were the subject matter of Decision No. 78188, supra, issued less
than two years ago, wherein it was directed, among other things, to
cease and desist from violating applicable tariff rules. We have like-
wise taken into consideration the fact that Conrotto has obtained new
data processing equipment and has set up new procedures in its organ-
ization to assure that rating errors do not occur in the future.
However, Conrotto is cautioned that the continued disregard of the
Commission's directives cannot and will not be tolerated.

The Commission finds that: :

1. Counrotto operates pursuant to a certificate of public con~ .
venience and necessity and radial highway common carrier, highway
contract carrier and dump truck carrier permits.

2. Comnrotto participated in and had copies of appropriate
common carrier tariffs and distance tables during the period of time
covered by the investigation herein.

3. The record is not persuasive that charges should have been
assessed for refrigeration service in connection with the transporta-
tion covered by Parts 2, 3, 5 through 8 and 10 of Exhibit 7 (Ludky
Strike).

4. Except for the refrigeration charges referred to in Finding.
3, the rates and charges computed by the staff in Exhibits 5 (Castro),
6 (De Paoli) and 7 (Lucky Strike) are correct. :




.
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5. With the modification referred to in Finding 4,:Conxottofﬁ
charged less than lawfully prescribed tariff rates in the instaoces
set forth in Exhibits 5 (Castro), 6 (De Paoli) and 7 (Lucky Strike)
resulting in undercharges in the amount of $1,302.70, $787.11 and
$420.10, respectively. The total amount of the undercharges in said
three exhibits is $2,509.91. L

6. Comrotto charged more than the lawfully prescribed tariff
charge in the instance set forth in Part 5 of Exhibit S (Cast:q)
resulting in an overcharge of $29.04. |

The Commission concludes that:

1. Conrotto violated Sections 453, 494 and 532 of the Public
Utilities Code. | : _ '

2. Said respondent should pay a fine pursuant.to15ecgion32100
of said code in the amount of $2,509.91, and in addition thereto,
should pay a fine pursuant to Section 1070 thereof £n5the'amoun:4
of $3,000. - -

3- Sald respondent should be directed to cease and desist from
violating the Produce Sexrvice Shipment pfovisions of its tariff and
from charging and collecting other than applicable tariff rates and .
charges. ‘ '

4. Said respondent should be directed to take theznecéssary

Steps to assure that no confusion exists regarding refrigeration ser-
vice. | |

The Commission expects that Conrotto will proceed promptly,
diligently and in good faith to pursue all reasonable measures to

collect the undercharges and repay the overcharge. The staff of the
Commission will make a subsequent f£ield fnvestigation into the measures
taken by said respondent and the results thereof. If there is reasomn
to believe that either saild respondent or its attorney has not been
diligent, or has not taken all reasonable measures to collect gll
undercharges and repay the overcharge, or has not acted in good faith,
the Commission will reopen this proceeding for the purpose of formsglly

inquiring into the ¢ircumstances and for the purpose of'de:ermining
whether further sanctions should be imposed. ‘
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IT IS ORDERED that: o

1. Mike Conrotto Trucking, a Califormia corporation, shall |
pay a fine of $5,509.91 to this Commission on or before the fortieth
day after the effective date of this order. o

2. Said respondent shall take such action, Including,leggl
action, as may be necessary to collect the amounts of undercharges
set forth herein, and shall notify the Commission 1n writing upon the
consummation of such collections.

3. Said respondent shall proceed promptly, diligently and
in good faith to pursue all reasonable measures to coLlect ;he
undercharges and repay the overcharge, and in the event undercharges
ordered to be collected by paragraph 2 of this order or said over-
charge, or any part thereof, remain uncollected or unpaid sixty days
after the effective date of this order, said respondent shall file with’
the Commission, on the first Monday of each month after the end of
said sixty days, a report of the undercharges or overcharge remaining
to be collected or paid, specifying the action taken to collect and
pay such undercharges and overcharge and the result of such action,
until such undercharges and overcharge have been collected»andipa;d
in full or until further order of the Commission.

4. Said respondent shall cease and desist from violating B
applicable tariff rules, including those relatinglto‘Produoe Service
Shipments, and from charging and collecting compensation for the
transpoxtation of property or for any service in connection‘therewith
in a different amount than the applicable highway common carrier |
tariff rates and charges. : :

5. Sald respondent shall take the necessary steps Lo assure
that no confusion exists regarding refrigeration service in connection
with any trensportation services it performs.




The Secretary of the Commission is directed to cause
personal sexrvice of this order to be made upon Mike Com:occo Trucking.
The effective date of this order, as to this respondent, shall be
twenty days after completion of personal service. The Secretary is
further directed to cause service by mail of this order to be made
upon 21l other respondents. The effective date of this order, as to
these respondents, shall be twenty days after completion of sexvice
by mail. 1

Dated gg  Sio Framesw California, this //w)\ day |

of m; | QBER , 1972,

/ / ‘
I Pres '/‘




