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Investigation on the Commission's ; ‘
own motion into the operations amd) . Case No. 9275
practices of Bay Area~Los Angeles ) (Filed September 28, 1971) .
. Express, Inc., a corporation. o

Bertram S. Silver, Martin J. Rosen and Michael
Stecher, Attorneys at Law, for respondent.

HandTex, Baker & Greeme, by Marvin Handlexr, Attormey
at Law, for Container FreIght Corvoxation and
Hills Transportation Co.; Loughran, Berol &
Hegarty, by Marshall G. Berol, Attormey at Law, for
Delta Lines, Inc., DL salvo Irucking Co.,

System $9, Pacific Motor Trucking Co. and Ted
Petexrs Trucking Co.; interested parties.

William Fige-Hoblyn, Attorney at Law, for the Com-
mission staff. : _

OPINION

By its oxder dated September 28, 1971, the Commission
instituted an investigation on its own motion into the operations and
practices of Bay Area-los Angeles Express, Inc., a corporation
(Balax), for the purpose of determining whether respondent has
operated or Iis operating as a highway common carrier between fixed
texmini or over regular routes between San Francisco and Los Angeles
and between other points within the State of California without
first having obtained a cerxtificate of public convenience and neces-
sity as required by Section 1063 of the Public Utilities Code.

Public hearing was held before Examiner Mooney in San
Francisco on Jaauary 11, 12, 13 and 14, 1972. The matter was sub-
mitted upon the filing of briefs which have been received.
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Introduction

Oral and documentary evidence was presented by an Associate
Transportation Representative of the Commission staff and by the
presideat of Container Freight Corporation (Container) and Hills
Transportation Co., a corporation (HTC). Other than three exhibits
presented on behalf of respondent and one exhibit presented om
behalf of five common carriers who were interested parties herein
(Delta, et al.), no additional evidence was presented.l/ Briefs
were filed by the staff, by HIC and Container, and by respondent.

Interinm Decision No. 79702, dated February 8, 1972, in
the instant proceeding, deried a Petition for a Proposed Report and
2 Motion to Strike Certain Staff Exhibits filed by respoondent and a
Petition for an Interim Order filed by Contaimer and HIC.

It is the position of the Commission staff and also of
Contalner, HIC,and Deltz, et al., that respomdent has beenr .
11legally operating as a highway common carrier without having
obtained the required certificate of public comvenience and necessity.
Respondent is of the opinion that the evidence developed on the
recoxd herein does not support such a finding. |
Background

HIC, a highway common carrier with both intrastate and
Interstate operating authority between the San Francisco Territory
and Los Angeles Basin Territory and between various other California
points, was owned by E. A. Hills, Sxr. On November 2, 1968, E. A.
Bills, Sr. sold the corporate stock of HIC to Container. E. A.
Hills, Jx., who had been with HIC since 1959 and an executive thereof
since 1965, remained as an executive of HIC after the salejuntil'
July 1, 1970, when he resigned. Since then S. Nash has been president
of both Container and HIC. -

. On July 7, 1970, respondent applied to the Coummission for
a highway contract carrier permit which was issued on July 13,_1970-

1/ The five common carriers are Delta Lines, Inc., Di Salvo Truekir
Co., System 99, Pacific Motor Trueking Co. and Ted Peters
Txucking Co. -
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Respondent commenced its motor carrier operations on July 17, 1970.
E. A. Hills, Jr. is the president of respondent and together with
his four daughters owas all of its stock. 4. G. McGiboney is the
vice-president and F. Eills is the secretary. A radial highway
common carrier permit was obtained by resﬁondent on August 23, 1971.

As an executive of HIC, one of the duties of E. A. Hills,
Jr. was to solicit and contact customers. When he resigned from
HIC he immediately called various shippers, some of whom had done
business with HTC and others who had not, to obtain their reaction
as to whether there would be business available for him if he started
his own truck line.

Subsequent to the issuance of the Order of Investigiation,
respondent on November 22, 1671, filed Application No. 53009 wherein
it requested a certificate of public convenience and necessity to
operate as a highway common carrier. Its request to have the appli-
cation consolidated with tkhe investigation was demied by the Commis-
sion. Respondent stated in its brief that the reason for filing the
application was to protect its interests and substantial business
investments as well as its desire to be in total compliance with
the rules and regulations of the Commission and the Public Utilities
Code. It asserted, however, that this was done despite its own
conclusion, based upon an analysis of its operations, that the
services it performs are those of a contract carrier and not a high-
way common carrier. On Maxch 24, 1572, Progressive Tramsportation
Company filed Application No. 53235 for authority to transfer its
highway common carrier certificate between the Los Angeles Basin
and San Francisco Territories to respondeat. Both applications have
not been acted upon as yet by the Commission.

At the time of the staff investigations referred to herein-
after, respondent had terminals in San Francisco and Los Angeles. It
had 21 employees, and it opexated three bobtail trucks six t::actors,
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12 semi-trailers and five dollies. Its gross operating revenue for
the five quarters ending with the third quarter of 1971 were as
follows:
uwarter © Gross Op. Rev.

3rd - 1870 $120,562{ -

4th - 1970 1 193,548j'

1st - 1971 - 213,086

2nd - 1971 241,525

3zd - 1971 276, 302‘“

Staff v
A staff representative testified and presented 31 exhibits.
He testified that he made two separate investigations of respondent's
operations at its place of business ia San Francisco. The first
investigation was made during September, 1570 and covered the period
July 17 to August 31, 1970. The second was made during June, July
and August, 1971 and covered four different weeks in 1971: the first
week of February, the second week of Maxch, the third week of April,
and the fourth week of May.

The represeatative testified that during each of the two
investigations he reviewed the freight bills issued by respondent for
all of the transportation performed during the particular review
period. He stated that he transcribed the following information
from each freight bill onto worksheets: the number end date, the.
name of the consignor and comsignee, the origin and destination,
the commodity and weight shipped, and the party paying the freight
charges. He also indicated on his worksheets for each shipment
whether respondent had said that there was a written ox oral’ contract
with the shipper covering the transportation, or that the shipment
was a subhaul.

The witness testified as follows regardxng the initial
‘investigation in September, 1970: This was a preliminary survey to
determine the status of respondent's operations; based on its results,
it was the staff's opinion that respondent was operating as a highway
common carriexr; respondent was informed of this aeterm;nation

4




C. 9275 3md . | _ | , .

aC a confexrence held at the staff's office in San Francisco on
February 19, 1571 and was also advised thereat that a follow-up
suxvey would be made in 90 days and that if it appeared to the steff
that respoandent was continuing to so operate, it would be recommended
to the Commission that an order of investigation be issued. A letter
from the staff confirming the conference was seat to respondent on
March ¢, 1571. '

The representative introduced in evidence 14 shipment
frequency- studies based on the freight bill gummaries ke hsd
prepared during the two finvestigations. Thae first, Exhibit 1,
is 2 list of all shippers served by respondent and the numbexr of
shipments received. from each during the two periods. The
totzls for the first period (July 17 to August 31, 197C) and
the second period (the f:.rst second, third and fourth weeks of
February, March, April and May, 1871, respectively) are as follows-

Ist Period 2nd Period
No. of Shippers* 107 . 218
No. of Shipments 1,536 1,528

*Note: In those instances where the company shipped
from more than one location, it has been listed as
& separate shipper from esch location in Exhibit 1.
In all, the total number of separa‘.e companies
showm :.n the exhibit as making saipments during
the first and second periods were 95 and 206,
Tespectively.
The witzess explained that he indicated oa Exhibit 1 in
connectloa with each shipper listed thereon whether respondent had
informed him that the transportation for the particular sh:.oper was
performed pursuant to a written or oral contract or wes subhaul
transportation for another carrier. According to this information
the' transportation for 67 of the shippers listed for the sccond
period was asserted by recpondent to nave been subbaunl transporta~
tion; 17 of the shippers had written contracts during the fizst
period; and the balance had oral contracts.
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The remaining 13 shipment frequemcy studies (Exhibits 5
through 17) relate to the second period of investigation (the
four weeks in 1971) and show the frequency with which respondent
transported shipments from, to,and between certain points. Following
is a summary of the information shown in the exhibits:

Between San Francisco and Los Angeles: Respondent

transported a total of 240 direct shipments with

190 southbound and 50 northbound; 44 separate

parties engaged respondent's sexrvices for this

transportation; sexvice southbound was on each of

the 20 days surveyed and porthbound was on 18 of

the days; the weight of the shloments varied from-

9 to 41,800 pounds.

Between Oakland and Los Angeles: Respondent trans-

ported a total of 22 shipments between these points

with sexrvice on 13 of the days surveyed; 13 separate
parties engaged respondent’s sexvices for this
transportation; the weight of the shipments\fanged
from 53 to 26,000 pounds.

Between Points in the San Francisco Area and los.

Angeles Area: Respondent transported 555 shipments

~ betweenthese areas and 143 shipments from or .to

Intermediate points; over 60 separate parties engaged

respondent’s services for thkis transportation;

Service was performed on most days surveyed; the

weight of the shipments ranged from 12 to 152,697

pounds.

Between Exeter, on the one hand, and San Francisco

and Los Angeles, on the other hand: Respondent:
transported 303 shipments between Exeter and San
Francisco and 121 shipments between Los Angeles and
Exeter; with the exception of service from Los
Angeles to Exeter which was on 8 of the 20 days

-6
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suxveyed, service was on each of the days studiaeds
all of the tramsportation from Exeter was for &
printing company and this azccounted for the bulk
of the transportation; 21l shipments to Exeter
were delivered to the same company, and in 2ll but
one instance, the company, or its offices in San
Francisco or Los Angeles, engaged respondent’s
sexvices; the shipments ranged from 6 to 15,415
pounds.

Magazine Movements from Los Angeles and San Jose:
A regular wovement of magazines is shown on one
or two days of ecach week from a publisher in Los
Angeles to points in the Sax Francisco arca and
various intermediate poimts and from a publisher
in San Jose to various northern California points;
the shipments ranged in weight from 31 to 36,092
pounds. o

The representative testified that he was furnished with the
following information by Mr. McGibonmey, vice~-president of respondent,
and Mr. Guernsey, vice-president of operations for respondent, during
his investigation: Both had previously been employed by EIC for
a anumber of yeaxrs and have been with respondent since its inception;
shipments from and to points within and between the San Francisco
and Los Angeles Areas are transported on equipment operating between
San Francisco and Los Angeles: all operations are out of the San
Francisco and Los Angeles terminals; xespondent has five regular
morning pickup and afternoon delivery routes out of the San Francisco
terminal for the Bay Area and interlines with two other common
carriers for pickups and deliveries to the Chico, Sacramento, ° ‘
Stockton, and Modesto areas; pickups are by bobtail equipment which
brings the freight to the terminal for loading on linehaul rigs;.
five of its drivers had previously been employed by HIC;. respondent
cperates three schedules per day frum San Francisco to Los Angeles

_7-
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and two schedules per day in the opposite direction; Mr. Paschke who
operates Pat's Coast Express is employed by xespondent as the dis-
patcher at its Los Angeles terminal; Mx. Paschke dispatches either
his own equipment ox the equipment of two other carriers to make
pickups and deliveries in the Los Angeles Area and vtilizes the
sexvices of one of the carriers to mske pickups and deliveries. in San
Diego; xespondent does mot use its own equipment to perform pickup
and delivery services for its Los Angeles terminal; the pickup _
and delivery carrier receilves a division of 35 percent of the rate
assessed by respondent; respondent has never refused any freight it
could handle, but if the request for service is from a new cﬁstomer,
it is referred to respondent's president to determine whether it
can be handled. |

Photocopies of two printed points lists published by
respondent were presented in evidence by the staff as Exhibits 19 and
20. The first lists 132 cities, commumities, and places served by
respondent frxom its San Francisco terminal, and the second lists
331 such locations served by respondent from its Los Angeles texwinal.
Both of the lists have respondent’s name printed in large type at
the top and the statement "Over-Night...Every Night!" printed
immediately thereunder, and Yotk show an address and telephone
number for San Francisco, Oakland and Los Angeles. The rcPreSeb..t-
etive stated that Mr, McGiboney had informed him thet the N
purpose of the licts iz to let shipping clerks know what points
are served by respondent. A photocopy of both sides of a rate sheet
published by respondent was placed in evidence as Exhibit 24 by
the staff. It includes a summary of transportation rates and certain
rating rules, and shows respondecnt'’s neme and San Frencisco- zddress
and telephone number. It ic printed om both sides of 2 piecc of
caxdboard. - ,

The representative testified that Mr. McGiboney furnished,
bim with copies of letters from his correspondence file and that ‘
Exhibit 22 includes 21l 1§ copies. Ee pointed out that the letters
were sent to various shippers; thot they referzed to the service
offered by respondent; and that gome referred to the points -

-3~
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lists and rate sheets. In the witness's opinion, the letters and
the points lists and the rate sheets constituted solicitation on
the part of the respondent.

The staff introduced in evidence summaries of certain
of respondent's accounting records for the second period investi-
gated. These included excerpts from respondent's petty cash slips
which show expenditures on behalf of shippers for lumches, tickets
to sporting events and other promotional purposes. Also included
was a list of checks drawn by respondent against Account No. 4450
which is described in the Uniform System of Accounts as covering
"expenses, other than salaries, in commection with advertising for
the purpose of securing traffic.”

©  The representative testified that respondent's president:
and Mr. McGiboney informed him as follows regarding the contractual
relationship between respondent and its customers: Respondent
initially had written contracts with some of its customers and oral
contracts with the balance; after the staff advisory conference
on February 19, 1971, all written contracts were canceled, and
subsequent thereto, respondent has had oral contracts with all of
its customers; the oral contracts run for a one-year p‘eriod and re-
quire the shipper to give respondent a stated amount of tonnage
over a peribd of time. If the stated amount is not tendered, the
shipper is to pay for the deficlency; the president stated that he
relies on his memory to know whether each shippér tendered the
required amount. The oral contracts do not bind the customers to
use respondent's service exclusively.

The representative testified that ke found no evidence of
any written contracts in respondent's files; that in zespomse to his
request for copies of all written contracts respondent might have

"had with its customers, respondemt furnished him with copies of 11
memoranda of understanding; and that copies of the memoranda are
included in Exhibit 31. A review of this exhibit discloses that each

-9-
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of the 11 mewos is in the form of a letter addressed to a particular
company with a space for the signature of respondent's president
only; all are dated July 15, 1970, two days after respondent's
contract carrier permit was issued; and each states that it is under-
stood the shipper will tender so many pownds of freight to respondent
at minimum rates and that if the tonnage is not met, the shipper
agrees to pay the differemce. The weight to be temndered varies in
the memos and ranges from 5,000 to 150,000 pounds. There are no
othex provisions in the memos. The witness stated that he was
informed by Mr. MecGiborey that the memos had been rescinded because
they had gotten out of hand. : :

The representative testified that he had visited four of
the major shippers to whom the memos of undexstanding had been sent.
He stated that each had informed him in essence that it had no agree-
ment with respondent to tender any minimum amount of tonmage; that
it would continue to use respondent only so long as it gave good
sexrvice and met prevailing rates; and that it also used the services
of other carriers. _ |

With respect to the shipments designated as subkauls
by respondent in Exhibit 1, all but one show Los Angeles or Southern
California points as the origin. The representative testified that
all billing for these shipments was on respondent's San Francisco
or Los Angeles freight bills. For this reasom, he asserted, it is
his opinion that in each instance the origin carrier was actually
performing a pickup service for respondent and that respondent was
in fact the prime carrier and not the subhaulex.

The staff also introduced in evidence as Exhibit 18 a page
of the Classified Section of the San Framcisco Telephone Directory
which shows respondent listed wumder the heading "Trucking" with
two telephone numbers, ome for general offices and one for pickup
and dispatch. The listing is not in bold type, and respondent
bhad no display advertising ia the directory in comnection therewith.
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The represemtative stated that respomdent had made avail-
gble all of its records to him and had furnished him with all
information requested. He asscrted that based on the facts znd
information developed during Lis investigation, it was his opinion
that the operations of respondent are those of & highway common
carrier., | ‘
Respondent - :

Respondent presented three exhibits at the hearing and
no additional evidence. However, its counsel did extemsively cross-
examine the staff witpess and the witness for HTC and Container.

The three exhibits comsisted of a business card for a San Francisco
Rort official, several pages of the Attorney listings in the Sax
Francisco Telephone Directory and a business card of respondent’s
comsel. Accoxding to respondent, the purpose of the exhibits was .
to show that an expenditure in commection with the San Francisco
Port Authority included in the staff's exhibit cummarizing
respondentts petly cash siips was not for advertiging and that the
mere listing in the Classified Section or the use of business cards
does not of itself comstitute zdvertising.

Interested Parties |

Testimony and exkibits were presented on behalf of EIC and
Contsiner by their president. He stated that on November 2, 1862
Container purchased all of the capital stock of HIC from Edgar A.
Bilis, Sr.; that the transaction included the acquisition of two
additional companies owned by Hills, Sr., namely, Publichers Motor
Transport, waich owns all of the revenue trucking equipment of HIC,
and Alfred J. Oimo Drayage Company, 2 local South San Francisco
drayage company; and that ETC's principle operation is between the
San Francisco and Los Angeles areas. ' |

The president testified that Container is owned by appro¥-
Imately 50C shareholders; that it has made no moaey since acquiring
BIC with which to pay dividends to its shareholders; that HIC is the

i
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only business in which Container is engaged; and that approximately
80 percent of HTC's income is from highway common carxier operations
and the balance is from freight handling. He also detailed the
exployment of E. A. Eills, Jr. by EIC and his leaving and forming
respondent company.

Exhibits 39 and 40 placed in evidence by HIC are. ln.sts
of points sexved by HIC from its Los Angeles and San Francisco tex-
ninals, xespectively. The president pointed out that the points
lists published by respondent are substantially identical. He stated
that since commencing operations, respondent bas solicited a number
of HIC's major customers; that respondent is operating a highway
coumon carrxier service in direct competition with HIC; that respon-
dent has lost a substantizl amount of business to respondent; ‘that
8s a2 result thereof HIC is now losing $6C0,000 to $700,000 in revenues
per year it previously enjoyed before respondent commenced operating
as a purported permit carrier; that said revemue loss is a serious
financial threat to ETC's survival; and that if respondent were
directed by the Commission to cease its illegal operatioms, he would
expect that HYC would recover some of its lost busimess. _

The participation by Delta Lines, et al., in the heanng
was through their attorney. They presented no witnmesses. |
Discussion

The major issue for our determination is whether the
stetus of the tranzportation business activities of respondent as
described herein is that »f a highway common carrier or a highway
contract carriex. Ian the event it i3 concluded that the status is
not that of a highway contract carrier, a secondary fLssue to be =
considered iz whether .said business operations could be cenducted
as a radial highway common earrier.
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Following is a brief summary of the pertinent provisioms -
of the Public Utilities Code which define and distinguish the three
aforementioned classes of carriers: The term "common carriexr"
includes every highway common carricr, Section 211(d). A highway
common carrier is ome who is in the business of transporting propexrty
2s a common carrier for compensation over any public highway of this
state between fixed termini or over a2 regular route, Section 213.

A common carrier who performs scrvice for the public or any portion
thereof for compensation is a public utility subjeet to jurisdiction
wder Part 1 of Division 1 of the Code, Section 216(b). Between
fixed termini or over a regular route means the termini or route
between oxr over which any highway common carrier usually or ordinarily
operateg, even though there may be periodic ox irregular departures,
Section 215. A highway contract carrier is defined in the Code by
exclusion and is steted to be every highway carrier other tham a
highway common carrier, a radial highway common carrier or certain
other named specialized carriers with which we are mot concermed,
Section 3517. A radial highway common carrier is evexy highway
carrier operating as a common carrier not subject to regulation
undex Part 1 of Division 1 of the Code which includes highway
common carrier, Seesion 3516. " | )

The Public Utilities Code requires that ecach class of
carriers must obtain operating authority from the Commission before
comuencing operations. A highway common carrier must obtain a cex-
tificate declaring that public comvenience and necessity require
such operation, Section 1063. Respondent does nmot have a certificate.
Both a highway contract carrier and a radial highway common carrier
must obtain a permit authorizing such operation, Section 3571.
Respondent obtained a highway contract permit before it commenced
operations. It obtained a radial highway common carrier permit
subsequent to this investigation. -
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The basic distirction between a highway common cerrier and
2 highway contract carrier i{s that the former operates as a commom
carrier, whereas, the latter cannot. The tern "common cerriex" is
not defined in the Public Utilities Code. We wust, therefore, look
beyond the Code for its definition and meaning. Califormia
case law in interpreting the Code has coasistently held that the
texm is to be given its common law weaning, that is, an unequivo»a.«.
intent on the part of the carrier to dedicate its property to pudblic
use, Samuelsor v. Public Utilities Commission, 36 Cal. 24 722 (1951):
Souza v. Public Utilities Commission, 37 Cal. 2d 539 (1951); Alves v.
Public Utilities Commission, 41 Cal. 2d 344 (1953); Nolan v. Public
Utilities Commission, 41 Cal. 24 392 (1953); Talsky v. Public
Utilities Commission, 56 Cal. 2d 151 (1961). Furthermore, wméexr
the Public Utilities Code, cne cannot be a common carrier w:{.thout
at the same time being 2 public utility, Section 216(b). The test
used to determine public utility status is the same as that applied
in common carriaze cases. Thus, the comcepts of public vtility and
common carxiage have as a mutual characteristic a general holding
cut to gerve the public or sz portion thereof. On the other hand, a
contract carrier provides service to only a selected number of
customers, and this service Is not offered to the public Allen v.
Railroad Commission, 179 Cal. 68 (1918). .

The question of whether a carxier has xm*quivocally
intended to dedicate its property to public use is 2 question of ,
fact. This issue is determined by considering all the facts relating
%o the carrier’s conduct of its operations, IB re Nikkola Express,
Inc., 70 CPCC 13, 15 {1969). In determining whether ome is in
fact a "highway contract carrier™, it Is of controlling importan?:n‘
t.o detexmine by his conduct in soliciting and procuring contracts
aha" he has not made aveilable hisg services generslly to the pubiic
ox'a substantlal portion therecf, Rampone v. Leonardini, 39 CRC
- 562 {2936).
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Before considering the issue of dedication to public use
by the public or a portion thereof, we will first comsider the
quession of whether the evidence esteblishes respondent's operations
to be between fixved termini or over z regular route. As stated in
Section 213 of the Public Utilities Code, a2 highway cozmon caxrier
operates between fixed termini or over a regular route. Therefore,
if respondent does not so operate, its operations weuld not be that
of 2 highway common carrier. Respondent, in its brief, points out
that the law is definite that a contract carrier, so long as its
operations remain such, may operate between fixed termini or over
a regular route, Alves v. Public Utilities Commission, 41 Cal 24
344 (1953). It argues, however, that its operations do not coxe
within either category.

The terms “between fixed termini or over a regular route"
are stated in the alteraative. Either circumstance standing alone
is sufficient to affect a carrier’s status. Other than information
regarding certain pickup and delivexry routes for respon dent's
San Francisco and los Angeles texminals, ro evidence was presented
regarding the routes used by respondent in pexformming any of the
transportation herein. In answer to certain questions on cross-
examination regarding this, the staff witmess stated that he did mot
know what routes were used and had made no study of this during
s investigation. |

We axe of the opinion, however, that the st2ff frequency
studies show substantially all of respoandent's operztions to be
between fixed termini. We have heretofore considered the term
"oetween fixed texmini¥ in the Investigation of Fleetlines, Inc.,
52 CPUC 293 (1952), wherein we stated at page 303:




C. 9275 imd L | o

"Likewise, in considering the term 'between fixed
termini,’' we observe that this is not limited to_
so-cailed truck terminals. Modexn hauling practices
have in mamy ceses eliminated the ugse of truek
terminals in the delivery of freight. For exaxple,
2 carrier hauling into a particular locality w2y
make all of the deliveries directly from the truck
rather thap making use of any truck terminal in that
connection. We find that the word 'termini' in the
Statute implies a broader meaning than a truck
Terxinal as such. A terminal may be a city, town
or locality. It may be the place of business of a
shipper or consignee. Indeed, it mey be any loca-
tion where 2 shipwent Is picked up oxr deliverzed.
Any hauling must be from one point to another, so
the test of 'fixed temmini' is not whether they are
fixed points geographically, but whether they are
'fired termini' so far as the carrier is concerned.
Hexe again the problem in one sense resolves itself
aown to the frequency of service. If the hauling
of the carrier is of sufficient frequency between
particuiar termini so zs to constitute them t?rminl

wwzen wirich the carrier 'usually or oxdinarily
rerates,' then those termini must be considerad as
fixec 30 far as that particular carrier is concerned.

Accordiag to the staff's Exhibits 5, 6, and 7, respondent
transported 240 direct shipments betweer San Francisco ané Los
Angeles during the second period investigated by the staff which
included the fouxr wecks in 1971. Exhibit 8 shows 22 shipments between
Los Angeles 2n¢ Oskland, and Exhidbit 9 shows approximetely 500
shipmeats vetween places named in respondemt's San Francisco area
points iist, which includes, anong numerots otker locations, San
Franeisce anmd Oakland (Sxkivit 19} and piaces inm Southemn
California named in its Los Angeles area points list, which inciudes,
aMORG auerous other places, Los Angeles and San Diego (Exhidiz 20).
Likewise, Zxhieits 10 through 15 show a regularity of movemeat
between Excter, ox the one nand, =nd San Francisco and lLos Angeles,
oz the otkher hand. Exeter is showa om both points lists. We
rezignize ;hat the £requency studies do nor 'shipments»bépwéen
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each and every location named in the two points lists during the
review period, nonetheless, they do show that daily sexvice is
offered by respondent between the areas encompassed by the iists.
The evidence shows that all shipments transported by respondent
between Northern and Southexn California points are handled through
its San Francisco and Los Angeles terminals; shipments are picked
vp and brought to the origin terminmal where they are loaded oato
linebaul equipment and transported to the destination terminzi at
whick they are transferred to other equipment for delivery.
Respondent has five routes of its own and utilizes several other
caxriers to perform pickup and delivery sexvice between the San
Francisco terminal and the places named in the San Francisco points
list; it utilizes the services of several other carriers, including
the txucking company of its Los Angeles dispateher, to perform
pickup and delivery service between its Los Angeles terminal and
the piaces named in its Los Angeles points list; all billing and
collection is by respondent. This accoumnts for most of tie transpor-
tation handled by respondent. As our decision in the Fleetlines
investization points out, tke term “termini" implies a broad meaning
and here would include all places respondent regularly serves.
Respondent, in its brief, asserts that the definition of

the tern "fixed termini” in Section 215 of the Public Utilities Code
hes generally been interpreted by the Commission to mean daily
transportation operating to particular cities. It is apparent

t such transportation would be between fixed termini. RHowever,
as pointed out above in our discussior of the texm "fixed termini®,
it is not limited to a particular city or cities, but could imclude
any locations or lecalities to which the carrier weguiarly and
frequently operates, including groups of cities, towns, zad plzces.
Yoreover, sexvice less often than dajily between certain Zermini
could be considered to be between fixed termini. (See Pacific
Scuttwest Railroad Association, et ai. v. Harold A. Stapel, et 2l.,
£9 CPUC 407, 413 (1950).) The definitiorn of this term in Section 215
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makes no reference to any particular frequency of service., It is a
question of fact o be determined from ali the circumstances in-
volved. In any case, respoandent’s Los Angeles terminal and its

San Francisco terminal are fixed points between which it operatles
daily. (See Re Aztec Tramsvortation Co., 67 CPUC 557 (1$67), Nolan v.
PUC, supra.) , |
There are shipments listed in Exhibits 9, 16, and 17 waich
do not involve traansportation between the localities named in the
two points lists in Exhibits 1¢ and 20. While such transportation
could comceivably have been part of respondent's regular service,

it constitutes only a minor part of the tramsportation under
investigation. It is not entirely free from doubt whethex this
transportation should be considered between fixed termini; in the
¢circumstances we will not comsider it further. .

As to the assertion by respondent that some of its
transportation was performed as a subhauler, the evidence dees not
support this allegaticn. The evidence shows that all of those
shipments were brought to respondent's terminal by a local carrier;
that respondent performed the linchaul trensportation; that the
freight bllls werce issued by respondent in its rame; and that
respondent collected the £xeight charges and remitted a percentege
thexeof to the pickup carrier. Based on this modus operandi, we
find that respondent was the prime carrier for so-czlled sudhaul
transportation. .

Having determined that 2z substantial paxt of respondentfs
operations have been shown to be betweer £ixed termini, we come next
to the question of whether, in counection with this service, the
evidence establishes thet respondent has unequivocally dedicated ifs
property to public uce and is offering its sexvice to the pudlic or
a portion thereof. Our answer is in the affirmative. .
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Dedication is a question of fact determined from a review
of all the facts ond circumstances surrounding the conduct of the
carrier's operations. A review of the staff’s frequency studies
shows that respondent has provided transportation service for a
substantial number of shippers. Furtherxmore, the exhibits show
thet respondent trausported only ome shipment for many of the shippers
served and omly a very few shipments foxr most of the remainder of
the shippers served. This certainly does mot evidence the continuous
sort of arrangement between a carrier and shipper that contract
carriage contemplates. . To the contrary, it implies a holding out
to tae public gemerally. We recognize that the staff review periods
axe of limited durations of six weeks and four weeks, ronetheless,
they are of sufficient duration to'give an accurate portrayal-of‘
respondcnt s operations.

45 pointed out in respondent’s brief, well over half the
number of shipments transported by respondent during the first period
investigated by the staff were for five shippers and iz excess of
50 percent during the seconrd period investigated were for six
shippers, but this fails to establisi that such operations weze
conducted pursuant to its highway contract permit. 4ny common
caxxier may have particular customers who tender substantial numbers
of shipments and tommage to it and account for the maj jority of Its
business.. In this regaxd, Exhibit 37 presented by HYC indicates
that prior to the commencement of operations by respondent, the
shippers referred to by respondent were regular customers of KIC
and sexrved by it urder its common carrier authority. The president
of HIC testified that all or 2 substantizl portion of the business
respondent now enioys from ecach of those shippers had previously
been handled by his company and that the operations of rcspomndent
are gimilar to those of hais company, 2 highway common carrier. No
evidezce was presented waich would show that resporndent's procedures
in handling transportation for a few shippers differed from those
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followed in handling transportation for the numerous other customers
it sexved. The crucizl question, however, is whether respoadentfs
conduct demonstrates 2 holding out to serve the pudlic, and we are
of the opinion, based on a review of all the evidence, that the
holding out and dedication to public use has beea established.
Furthermore, there is additional evidence in the recoxd to
Support oux determination of dedication and holdimg out by respon-
dent, Exhibit 22 includes copies of 13 letters addressed to -
particular shippers by respondent informing them of its tramsportation
service. Respondent, in its brief, argued that there was mo showing
that the originals of the letters were ever sent out. The staff
witness testified that in response to his request for copies of its
correspondence, respondent furnished him with its £ile copy of the
letters. It is reasonable, therefore, to presume that the originals
were majled out in the ordinary course of business, and, in the
absence of evidence to the contrary, we so cornclude. Also, the
points lists published by respondent (Exhidits 19 and 20) which shkow
all points served from its San Francisco and Los Angeles teminals
bave the statement "Over Night...Every Night" shown thereon. This
statement certainly manifests an intent on the part of respondent
©o perform regular service. Exhibit 24 is a copy of a printed rate
sheet published by respondent. Regarding the points lists,
respondent argues that there is no evidence that they were ever
distxibuted. This is not so. Several of the letrers iam Exhibit 22
specifically state that a2 points list and/or rate sheet is enclosed.
The important fact is that the points lists are available, and it
is not wareasonable to conclude frow this fact that respondent is
interested in serving these particular fixed termini. (In re Nikkola
Zxoress, Imc., supra.) Additionally, there is evidence that
respondent allocated scwe busiress expense to Accownt 4450 whick is
for advertising expemse other than salary. Respondent arguedﬁthat
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there is no showing in the record that any of said expenditures were

for soliciting or advertising. Howewver, the fact remains that

=espondent did have business expeases which it considered to be for
advertising. Also, there is no evidence that new customers were

ever turned away other than the statement made to the staff investi-
gator that they were referred to respondent's president. Furthermoze,
respondent transports a wide variety of commodities, none of wiuich
appear to require wmusual treatment.

Because the emphasis in determining a carrier's status is
on its willingness to serve the public, the existence or nonexistence
of contracts is secondary and does not necessarily prove common
caxrrier status, nor does it prove contract carrier status, Caiifornia
Milk Transport, Inc. v. Staendard Truckinz Co., Inc., 42 CRC 538
(1940). It is the overall operations of a carrier that determine
its status. Thus, a carrier whose operations come withir the
parview of highway common carriage cammot avoid such status by
entering contracts with its shipvers. We axre of the cpiniom,
moreover, t the alleged contracts have not beex shown to be
bona fide contracts between respondents and its shippers.

As to the allieged written contracts, the staff witmess
testified that in response to his request for copies thereof, he was
furnished with the copies of the 11 memoranda of umderstanding im
Exhioit 31 and no other documeats. These memoranda were the oniy
written documents respondent had that even approached the stage of
a written coutract. =Each was signed by respondent only. Their
terms are gemeral and vague and do not specify the peéiod of time
they axe to run. These memoranda are not vinding contxacts.

As we have stated in nmumerous prior decisioms, ireluding
our decision in Nikkols Express, Inc., supra, taere is no requirement
that a contract caxrier's agreemeats with its customers be reduced
o writing. However, a review of all the evicdence regarding the
alleged oral contzacts discloses that the cizcumstances surrounding
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them, as well as their terms, do not show bona fide contracts. We
have, on the ome hand, the statements to-the staff witness by
zespondent that all written contracts were canceled and replaced
with oxal contracts, that it now has oral contracts with all its
customers, and that the oral contracts require the shippers to
supply a given amount of tommage varying with each shippexr, whick if
the tonnage requirement is not met, the shippers are required to pay
for the weight not tendered. Cn the other hand, the four shippers
intexrviewed by the witness informed him that they also used othexr
carriers and that they would continue to patronize respondent only
so long as it gave good sexrvice and met going rates. This shows

a lack of intent on the part of thosz shippers to emnter a binding
orai contract with respondeat. Furthermore, many customers tendered
only one shipment to respondent, dut thexe is no evidence of rates
paid for tommage mot shipped. Also, there is no evidence that
respondent maintained any records regarding the alleged oral
contracts other thaz the statemeat by its president to the staff
witness that he had a good memory. After reading the recoxd as a
whole, we are of the opinion that the alleged oral contracts are

$o vague znd nebulous as to be illusory and upon which a finding

of contract carriage cannot be based. (See In.re Edward L. Stratton
(Stratton Truck Lines}, 55 CPUC 129 (1953) and In re Nikkola
Express, Inc., supra.)

After a careful analysis of the entire recoxrd, we are of
the opinion that excent for the possible minor exceptions noted
above the operations of respondent descrived herein are those of 2
highway common caxxier. Having determined that its operatioas were
regularly conducted between fixed termini, it follows that they
could not have beer performed wmder radial highway comsmon carrier
anzhoritj. | '

We will direct respondent to cease and desist operating
2s a highway common carrier and in addition thereto a2 puitive fine
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of $2,000 will be imposed. While suspension or cancellztion of
respondent's pexmit authority has not been ordered, respondent is
placed on notice that such action will be considered if respondent
does not diligently and fully comply with our oxrder. Respondent

is further placed on notice that while we have only considered
transportation between the locations in the two points lists (Exhibits
19 and 20) in arriving at our determination of highway common
carriage, the cease and desist directive in the order which follows
is not limited to that tramsportation but imcludes any and all
transportation performed by responlent which comes w:.thm the
category of highway common carriage.

Findiangs of Fact

1. Respondent was :.ssupd a ’-u’.ghway contract carriexr permit
on July 13, 1270, and was issued a radial highway common carrier
permit on August 23, 1971. It bolds no other highwzey carrier
operating zauthority. ' |

2. All of the 132 cities, communities and places named 3n
respondent's noints list in Exhibit 19 are served tarough its San
Francisco terminal, and all of the 331 such locations in Southern
California named in its points list in Exhibit 20 are sexved through
its Los Angeles terminal.

3. The statement "Cver-Night...Every Night" printed in boid
type at the tep of each of the points lists in Exhibits 19 and 20 and
the fact that respondent has such lists show an intent on its part
to offer daily sexrvice bvetween 21l points named in each list.
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4. In performing transportation-service between the points
ncmed in the list in Sxhibit 19 and the points named in the list in
Exhibit 20, the freight is picked up and brought to respondent's
San Francisco terminal wherxe it is loaded on linehaul equipment and
transported to its Los Angeles terminmal at which location it is
transferred to other equivment for delivery. For shi Ipments in the
opposite direction, the procedure is reversed. '

5. Respondent utilizes its own bobtail equipment and the
sexvices of other carriers to pexrform pickup and dellvery sexvices
for its San Framcisco terminal, and it utilizes the services of othexr
carriers exclusively to perform pickup and delivery services*for its
Los Angeles terminal.

6. Substantial numbers of shlpments have been transoorted
by respondent between San Francisco and Los Angeles, and between
othexr places shown on the points list in Exhibit 19 and other places
shown on the points list in Exhibit 20.

7. Respondent operates three schedules southbound and two
schedules northbound daily between its San Francisco and Los Angeles
terminals. |

8. San Francisco znd los Angeles are fixed termini detween
which respondent usually and ordimarily operates om a daily basic.

9. In addition to service between San Francisco and los
Angeles referred to in Finding 7, respondent offers daily service
between 2li of the places and locations named in the points list in
Sxhibit 19 aad all of the places and locations named in the pOlutb
list in Exhibit 20. :

10. The places and locations referred to n FiﬁdingiQ'a:e‘
fixed termini. , .

1i. The copies of the 138 letters in respondenz’s correspondemce

ile addressed to various shippers informing tnem of Its services
(Dxn_o‘t 223, the points iists (Exhibiss 19 end 20), the rate aschedule
sheet (Exnidbit 24), and the allocation bY respondent of some of its
business expeanses to Account 4450 which is for "expenses, other than
salaries, im conumection with advertising for the puxgose of secuxing
traffic” soow that respordent engaged in soricitation and adve*ti,¢ng.
~24~
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12. 1In the oxdinary course of business the originals of the
copies of the 18 letters in respondent's correspondence f£ile would
have been mailed to the shippexrs to whom they were. addressed.

13. The facts and circumstances surrounding the formation of
the alleged oral and written contracts herein, and the terms thereof,
under which respondent purports to operate, are sO vague and un-
certain as to be illusory. They do not establish the contract
relationship required between a highway contract caxrier and its
customers.

14. Thke operations involved herein were mot conducted pCrsuant'
to comntract. -

15. Respondent issued the freight bills, collected the trans=-
portation charges, and remitted a part of the charges to the pickup
carrier for the tramsportation re3pondent-ciaims'was handled by
it as a subhauler. | S

15. Respondent did not operate as a subhauvler in performing
any of the transportation herein.

17. Some of the customers served dy respondent were heretofore
sexved by ZIC, a highway common carrier. ‘

18. Respondent, in performing the transportation referred o

in Findings 7, 3, end 9 has beld itself out to serve that portion of
the snipping public which ships general commodities, and Lts scrvice
has been wmrestricted.

29. In performing the tramsportation referrad to in Findings 7,
&, and 9, respondent was operating as a highway common ca:rmer.\‘,ne'
transportation of the property was performed as a common carrier for
compensation over public highways and between fixed texmini.

20. The transportation referred %o in Tindings 7, 3 and 9
having been betweez “fixed termini® could not have deen performed
mder radial h;guwav comzon carrier authority.
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Conclusions

1. Respondent has operated as a highway common carrier, as .
defined in Section 213 of the Public Utilities Code, without first
having obtained a certificate of public convenience and necessity
from this Commission as required by Section 1063 of the Code.

2. Respondent should be directed to cease and desist said
operations until it obtains the required authority.

3. Respondent should be directed to pay a fine pursuant to
Section 3774 of the Public Utilities Code in the amoumt of $2,000.

1. Bay Area-Los Angeles Express, Inc., a corporation, shall
cease and desist frow operating as a highway common carrier, as de-
fined in Section 213 of the Public Utilities Code, between San
Francisco and Los Angeles or between any other places and locatioms,
wtil it shall first have obtained from this Commission a certificate
of public convenience and necessity authorizing such operations as
required by Section 1063 of the Code.

2. Respondent shall pay a fine of $2,000 to this Commission om
or befoze the fortieth day after the effective date of this order.

The Secretary of the Commission is directed to cause:
personal service of this decision and order to be made upon the
respondent. The effective date of this order shall be twenty days
aftexr completion of such service.

Dated at San Franciscd califormia, this 2157
NOYEMBER , 1972. :




D. 80’9 in C..\927S B

J. P. VUXASIN, JR., Commissioner, Concurring in part and
. ' Dissenting in part:

The evidence is conclusive that Bay Area-Los Angeies'
Express, Inc., has been operating as & highway common carrier
without the color of any-authority from this Commission. The
histBry of the respondent emphasizes its familiaritvaith the
requirements of the Public Utilities Code and its failure to
comply. The findings enumerated in the decision shéw-clearly
the respondent has been operating 1llegally'as a hlghway
common carrier and I support such fnndlngs..

However, I disagree with the action taken by the
majority to insure that no further violations occur. The
Conmission cannot now right the economic wrongs long'endﬁred
by the legitimate highway common carriérs as a result of
Bay Area-Los Angeles Express, Inc.'s tTransgressions. But it
. can and should attempt to restore the status quo before
Bay Area-Los Angeles Express, Ihc., commenced its illegal
activities. The Commission should cancel, révoke, or at 
least suspend for a reasonable périod“of time'the present‘

operating permits of the Bay Axea-Los Angeles Express, Inc.,
‘as called for-by the statute.

- Vukasin,
Commissioner

San Francisco, California
November 21, 1972




