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Decision No. SOSOS | . @ﬁﬂ @ Q MZE&{E

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE. OF CAI.IFORNIA

Investigation on the Commission’s )

own motion into the operations, -

rates and practices of A. W. HAYS

‘TRUCKING, INC., a Califormia cor-

pora.t:[.on* ROOFER, INC., a corpor- Case No. 9347
ation; WESTERBEKE ENTERPRISES, INC., (Filed Ma.rcb. 14, 1972)
a corporation doing buginess as

CONSOLIDATED MILLING CO.; PACIFIC

MOLASSES, a corporation, successor

by merger to BERGER AND PIATE, a

corporation- and WARREN'S 'IUR.F

NURSERY, 'a coxporation.

Frank Lo an, Attorney at Law, foxr A. W. Hays
Tuc ¢., respondent.

Walter H. Kessenick Jr., Attorney at lLaw, and
E. E. Cahoon, for the Commission staff.

OPINION AND ORDER

By its oxder dated March 14, 1972, the Commission imstituted
an investigation into the operations, rates and practices of A. W.
Hays Trucking, Inc. and of certain shippers involved in the operat:.ons.
in question. The oxrder was persomally served om A. W. Hays 'rruck:.ng
Inc., and notice was provided to each of the above-named shipper
respondents. A public hearing was held before Examiner Gilman on
lugust 15, 1972, at San Francisco.

Respondent Hays presently conducts operations pursuant to
radial highway common carrier, highway contract carrier, and dump
truck permits. Respondent Hays also holds a cementy and a2 'pgtroiem.
irregular route certificate. Copies of the appropriate minimum rate

1/ Respondent Hays was recently authorized to transfer this cextif-

icate to another caxrier by Decision No. 80652 in Appl:.cation 3
No. 53569.
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Sariffs were served on respondent Hays. Respondent Hays' :otal §Xross
revente for the yeax endinmg Meaxch 31, 1972 was $1,804,213. Respon~
dent Hoys hes terminals at Woodland, Stockton, and Bakersfield; It
cmploys 31 drivers and 15 other persomnel and operates 22 tractors
axd 324 trailers. : o

On Scptember 10, 1971, representatives of the Commission

visited respondent’s piace ¢f business and checked its recoxds for
the period from March I +o Acgust 31, 1971. The urdeslying documents
relating to a certain group of shiprents were takea from respondent's

iles and photocopied. The photocopies together with supplemental
data were submitted to the Rate Analysis Unit of the Commission's
Transportaticn Division. Based on the photocopies and supplementel
data, 2 group of rate studies was prepared znd introduced im evidence
as Txhibits 3 through 6. The rate expert who testified im support
of these exhidits made one minor correction to the rate exhibits in
his oral testimony. As modified, the evidence presented in regaxrd
to the applicable minimm rates ard tariffs indicates that the
Trxansportation performed for the beiow listed shippgrs regulted iz
the wndercharges as shown;g/ :

Roofer ~$ 119.00

3ergexr 1,222.67

Consolicated | 207.93

Tuxf. 2,757.47

$4,302.07 N
Defendant called its vice-president asd svperviser of

operations o present evideace in mitigation. He testified that the
rating crxors reflected in Exnibirs 3 tharough 6 had been cuused
by an ex-empioyee. The witmess iadicated that that amployee had
Seen replaced and that wegpondent nmow exploys o specialist in
traasportation rating to chack sampies of each mcn:hly:bill.

2/ Tu wmost iastasces, tie violatioms apoerently resulted from 4
selecticn of the wxong rate; Ix other inmstances, combination
oI shipments for rating in 2 msaner mot permitted by tariff
was either by ftself or in combimetion with use of a Yreng
Tate, ae czuse of the undercharges. '
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The staff zecommended en order to collect the undercharges
from the shippers and a £ine pursuant to Section 3800, Public
Utilities Code, in the amount of said undercharges. It also recom-
mended an order o cease and desist and an additional ZLine puruuant
to Section 3774, Public Utilities Code, of $5C0.

Respondent conteszed Lmposition of a fine under Sectlon
3774 on the basis that the element of intent was lacking and that
the undercharges axose from mistakes in complicated rates.
Discussion

On the shipment for Roofer Imec., 50,000 pounds of pitch
was transported from Fontana to Sacramento; the rate used wes &5
cents. The staff rate expert testiffed that the lowest lawful zate
was gn alternative rail rate at 61 cents from an on-rail origin
to the nezrest team track Iz Sacramento, plus an additional 26
cents for o comstructive highway movement to the actual destinatioxn.
No plausible explanation was given for respoandent's selection of &

65 cent rate. - ,

In erother example, a shipment of oats by Bexger and Plate
from Richvale to Corcoran, the ctaff expert concluded that MRT 14-A
provided the lowest iawful rate, 43.25 cents. A 38.50 cent rate
was actually used. While there were also other poscibly explicable
errors on some other moves for this shisper, each of the shipments
at Issue used the wrong rete; respondent offered no plausibie
explenation or source for any of the rates actually used ¢n the
Berger transportation.

The zame generel pettern is typicel of the underchargp°
which cccurred on shipments for Warren's Tuxf Nursery and Comsolidated
Milling. Respondent again offered no plausible explanetios for the
vse of errconeous rates. We cannot conclude thst seuch a pettern of
arrors i1s comsistent with a good faith effort to comply with the
eppliceble texriffs and no weight will e glven to-reépondent's
test:mbny in determining the £ines to be assessed. |
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Findings \ :
1. Respondent operztes urnder permits as a rediel highwey
common carrier and a aighway comtract carriler. _
2. Respondent was sexrved witia the appropriate tariffs and
distance tables. ‘
3. Respondent charged less than the lawfully prescr&bed mind-
num rates as set forth below:
' Roofer - 8§ 110.00
Berger 1,222.67
Consolidated 207.93:
Tuxf 2,767.47
$4,308.07

Conclusion ‘
Based or the foregoiﬁg £indings of fact, the Commission

concludes that respondent violated Sections 3664 and 3737 of the
Punlic Utilities Code and shouid collect the undercherges, should
pay & fime pursuant to Section 3800 of the Public Utf{lities Code
in the amount of $4,308.07, and in addition thereto should pay &
Zne pursuant to Section 3774 of the Public U:ilities Code . in the
amount of $500. -

The Commission expects that Tespondent wi 1l proceed
promprly, <¢iligently, and ina good falth to pu:vue a_l reazouable
measures to collect the undercharges. The staff the Commiqbicﬂ
will meke & subsequent £ieid {mvestigatlon into uhe measures taken
by respondent and the resultc thereof. If there is reason to.
believe thet either respondent or its attorrey has not deen Giligent.
or kas not acted in good £aith, the Commission will reopen this'
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proceeding for the purpose of formally inquiring iato the circum-
stances and for the purpose of determinlng'whetber further sanctions
should be imposed.

-

1. A. W. Hays Trucking, Inc. shall pay a fine of $4,808.07
to this Commlsszon on or before the fortieth day after the effert:ve
date of this oxder. \

2. Respondent Hays shall take such action, incluéing‘legal
action, as may be necessary to collect the amounts of undexcharges
set forth herein, and shall notify the Commission in writing upon
the completion of such collections.

3. Respondent Hays shall proceed promptly, diligently, and in
good faith to pursue all reasonable measures to collect the undex-
charges, and in the event undercharges ordered to be collected by
paragraph 2 of this order, or any part ¢f such undercharges, resain
uncollected sixty days after the effective date of this order,
respondent shall file with the Commission, on the first Monday of
each month after the end of said sixty days, a report of the umder~
charges remaining to be collected, specifying the action tsken to
collect such undercharges and the result of such action, until such
undercharges have been collected in full or until further oxdex of
the Comzission. o

4. Respondent Hays shall cease and desist from charging acd
colilecting compensation for the trahsportation-of-prqperty or for
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any service in comnection therewith in a lesser amount than the
minimum rates and charges prescribed by this Commission.

The Secretary of the Commission is directed to cause
pexsonal sexvice of this order upon respondent Hays. The effective
date of this oxder, as to this respondent, shall be twenty days after
completion of personal service. The Secretary is further directed
to cause service by mail of this order to be made upon all other
respondents. The effective date of this orxder, as to these respon-

dents, shall be twenty days after completion of service‘by‘mail.
- Dated at Ban Francisco - , California, this ¢ 2
day of , i Q‘WARY , 1973, o

) . a “\ _‘
- {Lommissioners

Compissicner J. P. Vakasin, Jr., being
becossarily adsent, did not participate
in tho disposition of this Pproceeding,




