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Deeision No. 80913 

BEFORE THE PUm..IC urn.rrIES COMMISSION OF TEE STAtz OF Ci..I..IFCRNIA 

Peti.tiou of the CI'IY of RIVERSIDE) a ) 
Municipal Corporation) to have fiXed ) 
the jus: compensation to be paid for ) 
~b.e Wat:er System of the Sout1:Mest ) 
Wa'ter Company existi.t;g w1.tbin and 
aclje.cen~ to the boundaries of said 
mu:l.ieip.ality • 

Application No. 49307 
Pe:ition for Rehea=in~ 

(rued September 29") 19~2) 

ORDER MODIFYmG !$CISICN 1-10. SOl:.3~ lo.lID 'DEW.l'mC P.E:HEA .... ~!NG 

In Decision No. 80480 dated September 12, 1972) the 
Commission discussed the nuc:.erous issues which arose during the 

course of this protracted proceeding. The deeision set forth 

findings on just c~tiC'tl. and severau~e ~g:=:s. :Bceau~e of 
the nature o~ the proceeding> no "order was necessary. 

On September 29, 1972 the City of ~verside (C!.ty) filed 
a pet:i.~ioc. for reilearing of Decision No. 80480. !n its r>etition) 
City summarizes: 

'''rAe City recognizes that !:listorically granting of 
petitiot:.S for reaearing.· have been the e.."'CceptiO'C. 
not ~he r~e; that presumably all of the ~=guments 
.a.ud citations contained herein have been 'the subj eci: 
of p:evioos assertion and analysis; nevertheless we 
again urge tMt impact 0:: the d~tercnined just com­
pet).sa:tio:!. is s':lch that the Coc:mi.ssion shot:.ld re­
examine a:c.d reconsider the Decision position." 

C:teyf s :request for 3 careful reex.a:r:!.n:1tion of Decision Noo 

a04eO is r~ble. Purst:an-e to th:tt reques t, we have co::.s:':de:ed 
each. and every allegation in City' s peti.~io:l> but have foun~ oru.y 
two ...... ~hic:"l. require di:;ct!:;s:'oIO.. Tn~y are: 
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(1) At this stage of the p=oceeding, the date upon 
which the v~uation of the property of Sou~lT~cst 
Water Company (Southwest) should be fixed is 
April 2~., 1967, rather than December 16> 1969. 

(2) Additional discussion is warranted as to the 
rationale for the relative weight given to the 
various valuation methods present in the reco:d. 

Neither of the two aforementioned subjects require add~tional 
evidence 0:: arsuxuent. 
Valuation Date 

'!he findings in DeciSion No. 80480 established the values 
0:: Soutllwest r s properties subj ect to acquisition by City. rae 
effective date of the valuations was December 16> 1969> for re.aso:lS 
discussed at some length in the O?inion. 

Regardless of any consideration of Che equities involved, 

the establisb.meut of the December 16, 1959 val~tion .at tMs stage 

of the proceeding is procedurally incorrect. Section 1411 of the 
Public Utilities Code requires tha~, initially: 

"The just compensation shall be fixed by the 
commission ~ of the day on which the petition 
was filed 'with the coClClission." 

If Southwest Wishes to claim additional just compensztion 
based upon acts of City and the occurrence of undue delay subsequent 

~o A.ptil 2!:.~ 1967, tha~ claim should be made pursuant to Section 1417 
of the ~iblic Utilities Code. That section provides> in ps.-t: 

HAt :;.ny time 'Within 30 days sui:>seqtlent to the entry 
of such judgment Coy a court of cOt!lpetent ju::::is­
diction, fixing as j\!St corapeusation the atlO1.mt 
dct~ned by the ~sSion» the owner of the 
l.=:.nds, property, 4lud rlgh~s ':lay file wi.th the 
cormission a verified pe~ition in Wti.ting:- alleging 
that by reason of expenditures made by ~lle O'WUer 
subsequen~ to the date of f:tli'tl.g of tae origi'OSl 
petition with the eommission~.oor bv re~son of oth~= 
;:tcts and cCC"..:r.:'ences subse~uen~ '1:0 thi'.t: CD.tc, ~e 
.Jus~ compe::.satioo. the;:-eto"iOre f""l.Xed 'by 1;b.e cotomission 
ol=.ocid be increase~, and praying t:hat the coc:missio'O. 
~l,e its fi:l.di:lg incre.'lzing s1;Ch eompec.se~:'on ••• 11 

(E:!p~~is and 1X=ent:he~ical clabor&tion aC:ded.) 
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V~luation Method 
City takes exception to the Commission's reliance in 

Decision No. 80480 on the so-called Rcm.D approach. After a thorough 

:review of petitioner's a:gu:nents,. we hereby reaffirm our previous 

position. 

This Com:nission has in many instances relied heavily on 

the detailed a,p:raisa1 of the individual components of a utilityts 
pl:operty in fixing. just compensation. '!'.o.e use of reproduction cost 
(less accrued depreciation) as a major or sole criterion in deter­

mining value is solidly based in precedent (P .G.&.E. v Devlin (1922) 

188 c 33~ Sacramento Municipal Water lr...strict (1942) 44 eRe 457 ,. 
City of Redding (1934) 39 CRC 19~~ 27 Am. Jur. 2d 172). 

On the other hand, use of the capitalized earnings approach 

has been the subject of much criticism. Indeed this approach has 

been rej ected in the pastas being eoo unstable a me<;.Sure of value 

(City of Los Angeles (1~32) 37 CRe 117,. City of 5.s:l Francisco (1929) 
33 CRe 202, City of Los Angeles (1929) 32 CRC 579', Ci.ty of· Reddi!l~ 

(192:) 19' CRe 267). 

Initially it must be recogniz~d that the inco:ne theory of 
val".!e in California is based on original cost, d'k to· the use of 2n 

or-lgit4al cost rate base in setting. rates. As tlucb., it has lit~le or 
no =elationshi? to present :na.r!~et value. In ~dditi.on~ it is prc;:niscd 

on variocs asso:nptions with respeet to ~s, int:eres't~ and ti:ne. 
In 1929 this Commission stated its objections to capitalized e&~ings 
as follows: 
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u.. .... It r the income theory) is based upon adopted 
CO:lStants which are in fact variables.. It assumes 
for the indefinite future that this CoQmission will 
not change the rate of return; that the net return, 
the losses and the risks incurred will remain the 
same; that: there will be a definite future program 
of building with depreciation charges and prices 
remaining the s.axne; that future cost 0: financing. 
will follow the present; that there will be a. certain 
future population; that no other form or mode of 
heat, light or power will transplant, modify or 
compete differently with the present electric serv­
ice; that certain estimated but mJknown revenues and 
operating and maintenance ~enses will accrue; and 
that many other intangible things. will come 1:0- 'be 
realities .. n (CiW of tos An~eles, supra, 32 CRe 582 .. ) 

The capitalized earnings approach is deficient. in failixlg 

to recognize and take into consideration possible .. t:ax benefits 
accruing to a willing buyer.. The uses and advantages to which a 
utility's assets are adaptable are properly considered in the deter­
mination of fair market value and should not be ignored .. 

Finally. the income theory of valuation fails· to take into 
consideration certain assets that will be. acquired. Contributions 

in Q.id of construction are omitted from the utility's rate base. 
At; such, they are omitted from the capitalized earnings studies. We 

are convinced that these assets have value and cannot: be excluded 
from our finding of JUS-t compensation. 

For the reasons described hereinabove,. it: is clear to the 
Commission that the capitalized earnings approach to valuation is 
appropriate to review in a proceeding such as this, but is no: the 
sole basis available for valuation. It is, in fact:, too unreliable 

to be considered as a realistic measure of fair market value in the 

case at hand.. The fixing of just compensation is noe a matter of 
precise calculation but,. rather, requires 1;he substantial use of 
info::ned judgment. Based on our evaluation of the evidence and: 
argtDnen:ts presented, we are convinced that the RCNLD approach affords 
the prO?er basis fot: dete:o:nin1ng the fair market value of Southr.+1est:s 
proper1:y .. 
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Findings 
1. The initial petition in this proceeding was filed by City 

on April 24 ~ 1967. 
2. Section 1411 of the Public U=ilieies Code requires tbat~ at 

this stage of a just compensation proceed:i.ng~ the just: compensation 
shall be fixed by the CotIIllission as of the day on wIrl.ch the petition 
was filed. 

3. Decision No. 80480 fixed the' just compensation as of, 

December 16, 1969. 
4. Appendix B to Decision No. 80480 shows the Commission' s 

value opinion::;. a:; of both AprU 24~ 1967 and December l6~ 1969. 

IT lS ORD~D that: 

1. Rehearing of Decision No. 804$0 is denied. 

2 • The fin<:lings in Decis ion No. 80430 are modified to read 
as follows: 

ffl. .rust Comoensation 
TEe cooma:ssion, having considered this record 
an~ having weighed the opinions and conclusions 
of the several witnesses and arguments of 
cO'l:lSel concerning the value of the La Sierra 
Dis:rict 'iTater System of Sou:hwest Water Company ~ 
si'b:ated in Riverside Coonty, California, hereby 
finds that the just compensation, as of April 24, 
1967, vhich Southlllest Water Company is entitled 
to be ?aid for the ta.ld.ng, by em.inen t domain or 
otherwise, by the City ot P..iverside, California, 
of the lands, property, and rights ccr.nprisit'lg 
the La. Sierra lr...strict Water System (including 
the Daly Water Company ~ a corporation) ~ is· the 
sum of $4~3Cl,OOO. 

t:2. Severance Damages 
ShoUld tEe City of Riverside not take the lands~ 
propert:y ~ and rights of Daly ~later ~any, we 
find tba': the j\lSt cOlXt?ensation, as of April 24, 
1967, which Southwest Water Company is entitled 
to be pa.ici~ as severance d8m3ges for the City's 
failure to take these p:operties, is the sum. of 
$211~OOO. 
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U3. Total Just Comoensation and Severance Damages 
The total just compensation end severance 
cknnages!J as of April 24, 1967, which Southwest 
water Company is entitled to be paid for the 
taking by the Ci.ty of t:'.iverside of the lands!J 
property!J and rights c~rising its La Sierra 
District ,!oTater System (excluding Daly Water 
CompanY)!J is the sam of $4!J80l!JOOO. It 

3. To the extent &1y portion of the opinion in Decision No. 
80480 is inconsistent with the above revised findings it is· over­
ruled. 

The effective date of this order shall be twenty days after 
the date hereof .. 

Dated at San ~ , Ca1ifoml.a!J this 9.1", 
day of JANUARY !J 1973 .. 

Y~/.~ 
. .' '. ..' /.., . . 

~ •. ;GSk+ 
<~ ~.,." 

~ioners 

Com:lli!'>!'>ioner WUli3l:l Symons. Jr •• bo1ng. 
neee:sar1ly ab:ont. ~1d not ~1e1pate 
in the ~1spoS1t1on o~th1s procee~ ;~ 

:ap. .... rA'M f# / ~.M~ 
I 
I 
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J. P. VUKASIN, JR.) COmmissioner,. dissenting. 

I dissent. 

The decision of the majority approves substantial moneymodifica­

tions in our original Decision No.. 30480, dated Sept~r 12', 1972, and 

denies the opportunity for rehearing and litigation of disputed issues .. 

In the instarl.'t: decision two allegations in the petition for re­

hearing by t..~e City of Riverside are discussed.. '!he first issue of the 

Reproduction Cost New Less Depreciation approach to valuation is reviewed 

and ~affirmcd... While it is admitted that other theories, such as~a.pita1-

ized earnings, are appropriate for conside,ration, the RCNLD approach is 

accepted as the proper basis for dete'rmining the :eair 1nilrket value .. 

The date upon which valuations of the property of Southwes:t \~a'Cer' 

Company should be fixed is set forth as the other subjeet of Commissionre-
I 

examination. It is concll.:ded that Decision No. 80480 is in ct't'orand shbuld 

be rnodified to establish the effective date of valuations as of April 24, 

1967, instead of December l6.,. 1969'. 'rhe just compensation awarded ',to 

Southwest Water Company is thereby reduced frorn $5,541,000 to $4,801,000. 

In addition, with 'the enact1:lent of the April 24, 1957, date the severance 

damages to Sout."'Mest Watex- Company are reduced from $247>,000 to $211,OOO. 

Section 1708 of the Public Utilities Code~ as amend~ in 1971" 

reads as follows: 

l70S.. The commission miJ.y at anS time, upon notice to the 
parties, and with opportunity to:be earoas provided in the 
case of complaints, rescind, alter, or amend any order or 
decision made by it.. A."lY order rescinding, altering, or amend­
ing a prior order or decision shall, when served upon the partie~, 
have the same effect as an ori~~l ordcr or decision. 
(Amended 1971, c..~. 5l4.) (EmphaSis added.) 
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FormerlY:t notice of a change in a Commission decision was reCluired 

only "to the public utility affected." It is apparent that the Legislature 

in revising Section l708 desired to inform all parties to a Commission 

proceeding of any substantial revision contemplated by" the Commission in its 

origina.l order. Indeed, the Section refers to 'the same opportunity" for 

heating a.s provided in the case of complai.."'tts. Section 1704 is explici't in 

the procedure to be" followed for hearing complaints. (See also Section 1705) 

1704. Upon the filing of a complaint,. the commission shall 
cause a copy 'thereof to be served upon the corporation or person 
complained of. Service in all hearings, :L."'lvestigations, and 
proceedings pending before the commission may be made upon any 
person upon whom a summons may be served in accordance with the 
provisions of 'the Code of Civil Proeedure, and may be made 
personally or :by mailing in a sealed envelope, re9'istered, with 
postage prepaid. The commission shall fix the time when and 
place where a hearing will be had upon the complaint and shall 
serve .notice thereof, not less than 10 days before the time se't 
for su"ch hearing, unless the commission finds that public 
necessity requires that such hearing be held at an earlier date. 
(Former Sec. 60, last 3 sents.) 

While the action of the majority may attain, in their opinion1" a 

fair and equitable result, nonetheless we "should honor the pr~cedura1 safe­

guards established by the Legislature... For this reason I would ~commend 

rehearing on the issues deseribedabove. 
, . . . 

The crucial i$sue here is "that the Commission has before it a 

petition for rehearing,. not a petition for" mOdification 0; amendment~Yct 
~he majority have arbi'trarily" and urina.'terally chosen to treat" this petition 

for rchea~g as a t\otion to modify our priox- order and" p~o~eeded" to. modify 
" ~ , , ' 

it substant~y without affording the aggr:tcvExrj)art'/anop':portU~ity to 
. • ~. ,. ' i.. . 

s peak to "the" issues. 

San Franti·scQ.,. caJ ifornia 

January 9, 1973. 2 .. 


