Decision No. 81013

In the Matter of the Investigation
into the rates, rules, regulations,
charges, allowances and practices
of all common carriers, highway
carriers and city carriers relating
to the transportation of any and
all commodities between and within
all points and places in the State
of California (including, but not
linited to, transportation for
which rates are provided in Minimum
Rate Tariff No. 2).

And Related Matters.
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ORDER MODIFYING ORDER GRANTING REEEARING

By Decision No. 80698, dated November 8, 1972, the Commission
granteg the petitions of Califermia Railroads and California
Trucking Association (CTA) requesting rehearing of Decision
No. 79937 1a Case No. 5432, Petition for Modification No. 621.
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Since that time, questions have arisen whether it is necessary to
rehear Decision No. 79937 in its entirety or whether a more limited
rehearing should be ordered.

The Commission granted rehearing of Decision No. 77937 based
on its conclusion that CTA's eightb ground for rehearing had merit.
CTATs contention was as follows:

"TEE DECISION IS BASED ON FACTUAL MATERIAL NOT IN EVIDENCE Y

In the 'Discussion' of the subject Decision between pages 12
and 26, 1t makes three references to the record of the hearings in
these proceedings and eighteen references to factual material con-
tained in exceptions. TFactual material submitted as a part of
excepiions {s NOT evidence upon which the Commission can act.
Tacts so alleged are unverified and unsworn. They are not subject
To the inguiry of cross-examination. The use of such allegations
in derogation of sworn testimony and of the Comxission’s lawful
duty is gross procedural error.”

While we accede, in general, to the correctness of this
position, it does not follow that each and every part of Decision
No. 79937 1s necessarily defective. We will therefore Separately
discuss each of the ten specific proposals of CTA with & view to
determining whether, for any given proposal, ev*dence need be
taken. :

1. The discussion pf proposal No. 1 (mimeo p. 13) makes no
reference whatever to the exceptions or replies to exceptions %o
the Examiner's proposed report. There is evidence of record to
support our decision not to adopt proposal No. 1. ‘Accordingly,
we conclude that there is no necessity to receive evidence on
rehearing related to said proposal. ‘

1/ Memorendum of CTA, p. 16, filed May 30, 1972.
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2. Proposal No. 2 contalns two references to exceptions.

In the first reference (mimeo p. 14) the matter alluded to is
basically argumentative, and not factual. There is evidence of
record to support our decision. We conclude, therefore, that there
1s no necessity to take evidence on rehearing relating to that
portion of proposal No. 2 ending on mimeo page 1li.

However, the second reference to the exceptions (mimeo p. 185)
alludes to and relies upon factual matter which 1s not of record.

We conclude that on rehearing evidence should be received on pro-
posal No. 2, but only as it concerns the existence and avalilability
of spur track agreements.

3. Ir deciding upon proposal No. 3 (mimeo p. 15) we cited
specifically and relied upon the exceptions of Fibreboard Corpora-
tion (mimeo p. 16). These exceptions contained factual matter which
was not of record, and could not have heen, since the data were
accunmulated, in part, after the c¢lose of the record. We conclude,
therefore, that evidence should be received on rehearing related to
proposal No. 3. o

L. The exceptions alluded to in the discussion of proposal
No. 4 (mimeo p. 17) contained only matter of which the Commission
could take official notice. In addition the record contains
evidence to support the Commission's decision on proposal No. 4.

We conclude that evidence should not bve taken on rehearing regarding
such proposal.

5. Although reference is made To exceptions in the discussion
of proposal No. 5 (mimeo p. 19), we did not rely upon the exceptions
in reaching our decision. We conclude that no evidence need be
received on rehearing relating to proposal No. 5.

6. Therc is evidence of record to support the Commission's
decision on proposal No. 6. The exceptions introduce no new factual
nmaterial and it is, therefore, not erroneous to rely thereon. We «
conclude that no evidence should be taken on rehearing relating to
proposal No. 6.

3.
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7- The exceptions referred to and relied ﬁpon in the dis-
cussion of proposal No. 7 (mimeo p. 21) contain factual matter not
of record. Evidence should be received on rehearing relating to
proposal No. 7.

8. ©No exceptions were taken to proposal No. €. Accordingly,
there 1s no need to hear evidence relating to this proposal.

9. The exceptions to proposal No. 9 contain new factual
matier which we relied upon in reaching our decision. We conclude
that evidence should be received on rehearing relating to proposal
No. 9. ' ’

10. The matter in the exceptions referred to in the discussion
of proposal No. 10 is argumentative only and involves no new factual
material. We conclude that no evidence should be taken on rehearing
relating to proposal No. 10.

We further conclude that Decision No. 80698 should be modified
to limit rehearing to the receipt of evidence on the portions of
Decision No. 79937 set forth in the following order.

IT IS ORDERED that Decision No. 80698 is modified hereby to
limit rehearing of Deciszion No. 79937 to the receipt of evidence
and arguent on:

a) That portion of proposal No. 2 of Decision No. 79937

dealing with spur track agreements.

b) Proposal No. 3 of Decision No. 79937.

¢) Proposal No. 7 of Decision No. 79937.

d) Proposal No. 9 of Decision No. 79937.

JANTERY , 1973.

ommlssioners

being
Commissioner Vernon L. Sturgeon,
necessarily absent, 4did not participate
4in the Adisposition of this proceoding.




