
BD 

Decision No. 810:13 

BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFO~~ 

In the Matter of the Invest1gation 
into the rates, rules, regulations, 
charges, allowances and practices 
or all cocmon carriers, highway 
carriers and city carriers relating 
to the transportation or any and 
all cocmoditie~ between and within 
all points and places in the State 
of California (including, but not 
l~ited to, transportation for 
which rates are provided in Minimum 
Rate Tarir:r No.2) • 

And Related Y~tters. 

Case No. 5432 , 
Petition for Modification 

No. 621 
(Filed Janus-~ 5> 1971) 

1 Case No. 5330, Pet1t1on No. 54 
Ca.se No. 5433, Petition No., 35 1 Case No,. 5435 -' Pet1 t100 No:~~~·1. 70 

I 
Case No~ 5436~ Petition No. 106 
Case No. 5437~Pet1tionNo. 207 
Case No. 5438~ Petition No. 81 
Case No. 5439, Petition No. 136 
Case No. 5440> Petition No. 72 

l Case No. 5441" Petition No<. 211 
Case No. 5603> Fet:ttion No. 94' 

~ 
Case No., 5604> Petition No·. 25' 
Case No_ 7857> FetitionNo. 42 
Case No. 8808,pctit1on :No .. l2 

(Filed January' 5" 1971) 
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ORDER MODIFYING ORDER GRA..T-ITING P.EHEAR1.~G 

By Decision No. 80698, da.ted November 8> 1972., the Commiss1on 
gr~~ted the petitions o~ Cal1~orn1a Railroads and California 
Tr~cking ASSOCiation (CTA) requesting rehearing of DeciSion 
No. 79931 in Case No. 5432'~ Petition for Modification No. 621~ 

, .... 
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S1nce that ti~e" questions have arisen whether it is necessarJ to 
rehear Decision No. 79937 in its entirety or whether a more limited 
rehearing Should be ordered. 

The Commiss1on gra.nted rehearing of Decision No. 77931 based 
on its conclusion that CTA's eighth ground for rehearing had merit. 
CTATs contention was as follows: 

nTEE DECISION IS BASED ON FACTUAL ~~TERIAL NOT IN EVIDENCE 1/ 
In the 'Discussion' of the subject Decision between pages 12 

and 26" it makes three references to the record of the hearings ~ 
these proceedings and eiQ;hteen references to fact1lal material con­
tained in exceptions. Pactual ~ter1al submitted as a part of 
exceptions is NOT evidence upon which the COmmission can act. 
Facts so alleged are u.."'lVerified and unsworn. They are not subject 
to the inquiry of cross-examination. The use of such allegations 
in derogation of sworn testieony and of the Co~ssionTs lawful 
duty is gross procedural error.~ 

While we accede" in general" to the correctness of this 
pOSition" it does not follow that each and every part of Decision 
No. 79937 is necessarily defective. We will therefore separately 
discuss each of the ten specific proposals of CTA with a view to 
determining Whether" :for any given proposal" evider~ce need 'be: 
taken. 

1. The discussion pf proposal No.1 (m1meo p. 13) makes no 
reference Whatever to the exceptions or replies to exceptions to 
the Ex.a=ninerfs proposed report. There is evidence ·of' record to 
support our decision not to adopt proposal No.1. Accordingly> 
we conclude that there is no neceSSity to receive evidence on 
rehearing related to Said proposal. 

11 Memore~dum of CTA" p. 16> tiled v~ 30> 1972. 
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2. Proposal No. 2 conta1ns two references to exceptions. 
In the first reference (mimeo p. 14) the matter alluded to is 
b~sically ~rgu:entative> ~~d not factUal. ~here is evidence of 
record to support our decision. We conclude> therefore> that there 
is no necessity to take evidence on rehearing relating to that 
portion of proposal No. 2 ending on mimeo page 14. 

However> the second reference to the exceptions (mimeo p. 15) 
alludes to and relie::. upon tactual matter ·..:hich is not of record. 
We conclude that on rehearing eVidence should be received on pro­
posal No.2> but only as it concerns the existence and availability 
ot spur track agreements. 

3. !n deciding upon proposal No. 3 (~meo p. 15) we cited 
specifically and relied upon the exceptions o~ Pibreboard Corpora­
tion (r!limeo p. 16). These exceptions contained tactual matter which 
was not of record> and could not have been> Since the data were 
accumulated> in part> after the close of the record. We conclude> 
theretore> that evidence Should be received on rehearing related to 
propoca.:L No.3. 

4. ~he exceptior.s a.lluded to in the discussion of proposal 
No. 4 (mimeo p. 17) contained only :latter of which the CommiSSion 
could take o:f'!icial notice. In addition the record contains 
evidence to support the Commissionts dec1sion on proposal No.4. 
We conclude that evidence should not be taken on rehear1ng regardir~ 
such proposal. 

5. Although reference is made to exceptions in the discussion 
of proposal No. 5 (mimeo p. 19) > we did not rely upon the exceptions 
in reachL~g our decision. We conclude that no evidence need be 
received on rehearing relating to proposal No.5. 

6. There is evidence of record to support the COmmiss1on ts 
decision on proposal No.6. The exceptions introduce no new factual 
material and it is> therefore> not erroneous to rely thereon. We 
conclude that no evidence should be taken on rehearing rela:t.ing to 

proposal No.6. 



7. The exceptions referred to and relied upon in the ~is­
cussion or proposal No. 7 (mimeo p. 21) contain tactual matter not 
of record. Evidence should be received on rehearing relating to 
p roposaJ. No.7. 

8. No exceptions were taken to proposal No.8.. Accordingly, 
there is no need to hear eVidence relating to this proposal. 

9· The exceptions to proposal No. 9 contain new factual 
matter which we relied upon 1..'"1 reaching our deciSion. We conclude 

that evidence should be received on rehearing relating to' proposal 
No·9· 

10. The ~ttcr in the exceptions referred to in the discussion 
of proposaJ. No. 10 is argumentative only and involves no new factual 
material. We conclude th~t no evidence should be taken on rehearing 
rela.ting, to proposal No. 10. 

We further conclude that Decision No. 80698 should be modified 
to lim t rehearing to the receipt of evidence on the portions of 
Decision No. 79937 set forth in the follOwing order. 

IT IS ORDERED that Decision No. 80698 is modified hereby to 
limi t rehearing or Decision No. 79937 to the receipt of evidence 
and argument on: 

a) That portion of proposal No.2 of Decision No. 19937 
dealing with spur track agreements. 

b) Proposal No. 3 of Decision No. 79931. 
c) Proposal No. 7 ot Decision No. 79937. 
d) Propo::ral No. 9 of Decision No.. 79931. 
Da.ted at ~~ __ --WSowjl,nJ....",l:,'Fr:l~,~cilO;ilsCP~~> CalifOrnia, this .zc-l'h day of 

:rANrr~RY 1 73 ________ ~ 9 . 


