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Decision No. ‘
| BEFORE THE PUBLIC»UTILITIES«COMMISSION OF IHE SIATE-OF CALIFORNIA

I the Matter of the Application of )

THE PACIFIC TELZPHONE AND TELEGRAPR )

COMPANY, a corporation, for authority) Appllcat1on No. 51774

to increase cercain-intrastate rates ) (Petitions for Rehearing
and charges applicable to telephone £iled August 16 and 17, 1972)
serv1ces furnished within the State -

of C& fo‘rnia

Investigation on the Commlssxon s
own-wotion into the rates, tolls,
Tules, charges, operations,
separations, practices, contracts,
sexvice and facilities of THE
PACIFIC TEIE?BONE.AND TEIEGRA?E
COMRANY

Case No. 95044

Investxgatxon on the Commission's
own motion into the rates, tolls,
Tules, cbaxges, operations,
sepaxations, practices, contracts,
~-sexvice and facilities of the
telephone operations of certain

Case No. 2045

‘ telephone corporations.
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OPINTION AND GRDER ON REHEARING

By Decision No. 78851 dated Jume 22, 1971 this Commission
autnorxzéd The Pacific Telephome and Telegraph Company fPaczfic) to
increase its rates by $143,000,000 annually after settlements with
the lndependent telephone companies; the increased rates were
eflective July 23, 1971. On June 9, 1972 the Supreme Court annulled
Decision No. 78851 and directed the Commission 2s follows:

"The decisior is annulled. The commission
is directed to reinstate the rates of its
last lawful orxder preceding the instant
proceeding.... The commission is further
dixected to order Pacific to make refumds
in aceordance with the views expressed

berein.™ (City of Los Angeles v Public
Utilities Commission (Igsfs 7 C3d7 331, 35%.)
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In its decision the Supreme Court concluded that "the
entire increase of rates collected pursuant to the invalid order
must be refunded.” (7 ¢ 3¢ at 359.) _

Pursuant to what we considered to be the direction of
the Supreme Court, we issued Decision No. 80346 dated August 8, 1972
oxdexring Pacific to make refunds, and ordering all the non-Pacific
telephone companies (Independents) in California zo make refiumds of

"all monies collected over and above Pacific's rate levels affecting
[the Independents] in effect prior to July 23, 1971, less certain
rate increments. Decision No. 80345 also establiShed refund plans
for the Independnnts. :

The Independents petitioned for a rehearing of DecLQLon
No. 80346 on the ground that the decision was erromeous and invalid
insofar as it oxders refunds by the Indeperdents because the decision
in City of Los Angeles, supra, ncither requires nor justifies the
orxdexr of the Commission, and the Commission is without authority
to order the Independerts to refund. Tbhe perition for rehearing
was granted and the ordex requiriag refunds was stayed. (Decision
No. 80487 dated September 12, 1972.) Rehearing was held on-
December 1, 1972 in San Francisco before Examiner Robert Barnett
and the ma2tter was submitted subject to the £iling of briefs. ‘

The position of the Independents is that no refunds are
required; the position of the city of Los Angeles and the staff is
that total refunds are required as ordered by Decision No. 803463
Pacific takes no position. The amount in controversy is approximately
$10,300,000: $4, 100,000 in toll revenue and $6,200, OOO in
multi-message wit (MMD) Tevenue.
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Béckggound | _ _ L :
Telephone service in California is provided by Pacific and

28 won~Pacific telephone companies. These 228 companies are known
cbliectiVely as the Independents; they range in size from the very
small Bryan Telephone Company with gross annual revenues of
approximately $20,000\t6-the very large General Telephone Company
with gross annual revenues of approximately $500,000,000. Pacific's
gross annwal revenue is approximately $2,000,000,000. | |

| Toll charges in California are computed on 2 mileage -
Sasis. To insure uniformity of charges throughout the State 0o
matter which telephore company, or companies, is involved in a
particular call, rates per mile are the same for all compenies.
The Commission has chosen Pacific to be the rate setting utility.
2y Declsion No. 74917 dated November 6, 1968 in Application No. 49142
the Commission oxdered all independent telephome companies to file
with the Commission a concurrence in the message toll telephone
taxifls of Pacific. That concurrence states:

(Independent Telenhonme Compan ) assents to, adopts, and
concurs in the tariffs of Tne Pacific elephone and Telegraph
Compary listed below, together with amendments thereto and successive
issues thereof, and hereoy makes itself s party thereto urtil this
duthority is revoked by cancellation of this adoption notice, for
the puxpose of furnishing all intrastate nessage toll telephone

sexrvice thereunder originated at or terminmated at a point of this
Company. ‘

1. Schedule Cal. P.U.C. No. S53-T, Message Toll
Telephone Sexrvice - Rates and Conditions,

2. Schedule Cal. P.U.C. No. 89-T, Message Toll
Telephone Sexvice ~ Toll Rate Guide General
Rate Regulations. ‘ : o
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Schedule Cal. P.U.C. No. 90-T, Message Toll
Teliephone Service - Toll Rate Guide for the
State of Califormia.

Schedule Cal. P.U.C. No. 92-T, Message Toll

Telephone Sexrvice - Supplement to Toll Rate

Guide for the State of California.

In orcer to nave an equitable division of all toll reveoue
rathex than have each company retain the toll that its subscriber
is liable fox, all of the Independents and Pacific nave entered
into settlement contracts for interchanged message toll traffic
between the companfies. These settlement contracts were in force
during all times germene to this procerding; they are on file
wita the Commission. S

The settlement contracts established procedures by‘whi¢h
each company is compensated for its costs of providing imterchanged
sexvice. Reduced to their essence, these procedures provide that
all the revenues of all companies from iﬁterchanged traffic are
cxedited to Pacific. Each independent company then computes its -
cost of haadling interchanged traffic,‘including,a return equal to.
Pacific’s return for such txaffic. This establishes the settlement
Payment due to each independent company out of these total revenues.
Pacific, in turn, caleulates its return by deducting the total of
21l such settlement payments from the total of all revenues derived
by 21l companies from interchanged traffic and applying the
difference to Pacific's investwent related to that traffic. In
Practice the initial computations are necessarily based upon an
estimated rate of retumn for Pacific. When the actual return is
later determired, the contracts provide for adjustment of settlement

>
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I£ any company'’s revenues attributable to the traffic being
settled for are diminished, the total of all revenues is necessarily
Teduced. The effect is to reduce Pacific's return for settlement
purposes, which causes a reduction in the independent company’S‘costs
and hence a reduction in settlement Payments to the Independents.
Thus, any ordex which requires refunds from all companies, or only
from Pacific, will have an impact on setflementrpayments.

In addition to intercompany toll settlements Pacific has
joint multi-nessage unit rates with Gemeral Telephone Company. The
Tate Ls set by Pacific and concurred in by General snd revemues are
settled between the two companies in the same mammer as toll revenmues.

When Paciffc's toll rate schedule is authorized and when
its multi-nessage unit rate is authorized, these rates are pricmarily
based upon Pacific's revenie requirements and Commission policy
xegarding the sproad of rates between classifications, aot the
Tevenue requirements of any or all independent telephone companies.
Because of the concurrence of the Independents in Pacific's rates,
the ravenue of each independent company is affected, quite often
substantially, but without relationship to the needs of the
independent company. - |

On March 17, 1970 Pacific f£iled Application No. 51774

seeking an increase in annuszl revenues of approxdmately $195,000,000.

Included in the rates sought to be {ceveased were the rates foxr
intrastate to

: 11 and {nterexchanged mlti-message units. On
April 7, 197C the Commfssion instituted Case No. 9045 to investigate
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the operations of 2ll telephone utilities in the State. Case
No. 045, among other things, investigated the separation procedures
affecting the toll settlements of Pacific and other California
telephone utilities, and the mul ti-message unit rates of Pacific
in the lLos Angeles extended arez relating to General Telepbone.
All independent telephone companies in California were sexrved as
respondents in Case No. 9045, and Case No. 9045 was consolzdated
fox hearing with Appllcatxon No. 51774.

Decision No. 78851 issued as a result of the consolidated
hearings. The following finding from that decision is pertinent
to this case: :

1l. An increase of $143,000,0600 in gross
annual revenues, after settlements with

independent telephone companies and.

based apos The Tone eree ke

Justified. (Ecphasis added. )

The effect of Decision No. 78851 on telephone rates in
Lforria was to authorize an increase in rates,. 1nc1ud1ng toll
and MU, £iled by Pacific which would net Pacifie $143,000,000, on

test yeax bdasic, after settlements with the Independents. The
actual toll and MM rates authorized were expected to proauce-about
$10,000,000, on 2 test year basis, more than was necessaxy to meet
Pacific's requirements. In accord with their concurrences all

Independents rafsed theix rates, effectxve concurrently wzth Pucxfxc s
raises.

Cal

Various parties sought review of Decision No. 78851 and
-pe*mtxoned the Supreme Court to stay the oxder. On July 21, 1971
the Supreme Court granted a stay as follows-‘ "...the pecztions
fbr stay are granted in part as follows- ALl sums collected by
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Pacific Telephone and Telegraph Company, the Real Party in Interest,
pursuant to the rates authorized by Decision No. 78851 shall be
subject to refund in whole or in part upon order of this court
snould Deczslon 77984—, or 78851 be anmulled or modified by this
court.” Both decisions were annulled in thelr entzrety. -
Discussion

The Independents argue that the City of los Angeles
decision neither requires nor justifies refunds by the independeat
telepkone companies. They argue that Decision No. 78851 authorized
¥ates estimated to produce $143,000 »000 additional Tevenze to
Pacific; that petitions for rehearing of Decision No. 78851 di<d not
dispute the revemues authorized for the Independents through their
concurrences; and that on appeal the Supreme Court only"con51de“ed
the $143,000,C00 reverue inerease to Pacific. They argue that when
2 Yate increase has been authorized by the Commission after hearing
‘the revemues collected thereunder belong to the utility and may not
be ordered refunded even though the<rahe order is subsequently
avmulied unless a stay has been issued. :

Tae Independents assert that "whether or not the Court
had in mind the Commission practice of fixing uniform rtoll and
MMU xates for both the independents and Pacific in Pacific rate
Proceedings at a level sufficient to yield a reasonable return upon
the aggregate investment in the integrated statewide network of
facilities involved in those services...does not appear from the
decision. In either event it is manifest thet by dxrecting\only
that Pacific be required to make refunds the Court could not nave

L/ Declsion No. /7984 was anculled by the Supreme Couxrt in. g;%;;g__
County of San Francisco v Publxc Ttilities Commission (1 ‘
-0 € 3d 119,
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intended to direct refunds by the independents.” They conclude by
stating that this Commission has no authority to order the
Independents to refund under the circumstances.

The argument of the Independents is without merit. First,
we need not decide whether we have authority to order refunds
independently of the Supreme Court's refund order. Our order in
this proceeding is in obedience to the Supreme Court's statement
that "the entire :anz'ease of rates collected pursuant t:o, the invalid
order must be refunded." (City of Los Angeles v Public Utilities
Comm. (1972) 7 C 3d 331, 359.) Second, Decision No. 78851 did not
only find that Pacific required $143,000,000 of additionsl revenues,
it also set rates that would yield those revenues and millions of
dollars more. It was the rates that were set that were undexr attack
both in the petitions for rehearing and in the subsequent appeal
from the Commission's order after rehearing was dem’.ed Thixd, in
neither the petition for rehearing nor the appeal was thexre need to
zention, as separate iss sues, the additional toll revenues authorized
for the Independents or the added MMU revenue authorized for Genexal,
because the toll rate and the MMU rate, from which those revenues
were to be derived, were integral parts of the rate :.ncrease granted
to Pacifie. A challeng,e to the total rate is a challengc to its
component parts. Fourtb. although the Court directed the Commission
to order Pacific to make refunds, and did not mention the Independents‘
by name, other poxrtions of the Court's opinion make it abtmdancly
cleaxr that the Court expected all increased rates collected pursuant
to Decision No. 78851 to be refunded. The Court said "we conclude
that the entire increase of rates collected pursuant-to the invalid
oxrder must be refunded."” (Emphasis added, 7 C 3d at 359.) The
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invalid oxder is the order in Decision No. 78851. Oxdering
Pexagraph 2 of that oxder authorized Pacific to £i{le the revised
rate schedules attached as Appendix B. Appendix B included the
increases in toll and multi-message unit rates. In the same
paragraph of its opinion the Court repeated itself by stating
"Jusofar as the rates which weat into effect on May 27 weflect
increases based on the invalid ordexr before us, refunds are
necessaxy.” (7 C 34 at 359.) The Supreme Court order is cleax ~
and dfrect. It anaulled our decision, it invalidated our orcer,
ard it concluded that the entire increase of rates must be refunded.

The Indeperdents admit that toll rates and MU rates arce
fixed as part of a proceeding involving all of the xates of-Pacific
but argue that the establishment of such rates to all intemts and
purposes is treated as a separate and distinct matter. This just
isn't true. An examination of the rates authorized to Pacific in
Appendix B in Decision No. 78851 does mot show that the rates
corncurred in by the Independents are treadted 2s a separate and
distinct matter, except to the extent that toll and MMU rates axe
separate and distinct from business, residence, and other rates.—
Further, the Independents admit that when the Supreme Court annulled
Decision No. 78851 and the rates set for Pacific, that the toll and
MMU rates for the Independents for the future weTe also annulled.
The Independents do nmot claim that the Decision No. 78851 rwates are
s:ill valid as to them; they just don't wish to be required to
refund the amounts collected pursuant to the invalid oxdex.

3] There 1s some discussion in tLhe opinion portion of lLecision
No. 78851 of toll and MMJ rates, but there is no separation
between Pacific and the Independents in the rates that wexe
increased, and it is the entire increase of rates that was .
annulled and must be refunded. |
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The Independents made no showing of revenue requirements.
They admit that "the revenue impact of the rates S0 established
[in 2 Pacif:.c proceeding] wpon the results of opexation of any
independent company can, as a matter of regulatory necessity and
expediency, be considered’ only in a rate proceeding involving that
particular company. Otherwise every Pacific rate case would requ:.re
a full-blown rate case of each and every independent that has
settlement arrangements with Pacific and the policy of uniform xates
would be Impossible of accomplishment.” This quotation supborts
arguments in favor of a refund by the Independents. Toll and MMU
Tates were set in Pacific's proceeding which was appealed and which
was aanulled. If toll and MMU rates were set in 2 separate
Preceeding, or if they were set in proceedn.ngs :.nvolnng mdiv:.dual
independent companies, then the decisions in those separat:e cases
could have been appealed. Regarding toll and MMU rates tbere was
one order oune appeal, and one reversal. ‘

The principal argument of the Independents to retain the
monies collected pursuant to the invalid rates is that Decision
No. 783851 was not stayed as to the Independents. Neithexr the
Comaission nor the Supreme Court directed a stay order to the
Independents. They cite Pacific Tel and Tel Co. v Public Utilities
Commission (1965) 62 ¢ 2d 834, 652 for the statement that: "Im at
least two cases it has been held that & uc:.l:.ty waose rates had been
coumission approved could not be compelled to make refunds of pew |
and increased rates collected under a commission oxder set aside on
appeal, where the order had not been stayed."

The two cases referred to in the quotation were Mandel Bros.
Iac. v Chicago Tunnel Terminal Co. (19564) 2 111 2d 205, 177 N E 24

774, and Xeco Industries, Inv. v _Cincinnati & ¢ Suburban Bell 'I'el CO-
(1.957) 1656 Ohio St 254 I N E 2d 465. '
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The quotation from Pacific Tel and Tel Co. v PUC,
62 C 2d 634, 552 is not in point because the Independents are not
"a utility whose rates had been commission approved." It was
Pacific's rates that were commission approved. Neither Keco nor
Mandel involved rate increases instituted automatically based upon
the adoption of tariffs of another utility.

Toe Independents cite Southern Bell Tel and Tel Co. v
Lovisiana Public Service Commission (1961) 242 La 24, 134
So 2d 61, 42 PUR 24 39, in support of their position. The
<ndependents argue that in the Southern Bell case the Louisiana
Comrission "had ordered refunds of 20 percent of Southernm Bell's
chaxges for intrastate toll for a stated period of time. In
subcequent proceedings it was made clear by the Commission and
affirmed by the Court, with respect to traffic interchanged with
Independents, that the refund would be comprised only of 20 percent
of Southern Bell's revenues, even though refunds were made to
customexs of independent companies. The revenues received by the
independent companies were not required to be refunded." Los Angeles
and the staff argue that the Independents have misinterpreted the
Southern Bell case and that, in fact, the case suppoxts the
California Commission’s order requiring the Independents to make
refunds. We agree with the staff and Los Angeles.

-In Southern Bell the Louisiana Commission ordered Southexn
Bell to reduce its annual gross intrastate operating revenues ‘and to
accomplish that, ordered that "all intrastate toll rates and charges
[of Southern Bell] shall be subject to a discount of 20 percent per
¢all.” That order was appealed and sustained on appeal. Southexn
Bell then Proceeded to make refunds on monies collected dm.':mg the
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time the oxdex was on appeal. On further investigation the
Commission found that Southern Bell had mzde refunds on intrastate
toll messages utilizing joint facilities with indepencent companies
where such messages originate fn a Southern Bell exchange as a
"sent paid” message or terminate as a 'received collect” message,
but had not made refunds on intrastate toll messages originating in
2n exchange of an Independent connecting company on a "sent paid”
basis or terminating there on & “received coliect” basis. The
Comnission ordered Southerr Bell to refund 20 perceat of all to’l

charges collected by the Independents for use of Southern Bell
facilities. Southern Bell appealed.

Toe Louisiana Supreme Court affirmed and stated "It seems
quite evident from the plain language of the oxder that the commission
did ordexr amd did contemplate that 'all intrastate toll rates and
charges’ of Southern Bell were subject to the discount of 20 percent
and that the oxder was intended to effect 2 reduction in toll rates
collected by independent comnecting cowpanies for the account of
Southexm Bell. . . . If it can incrcase its cherges with customers
with whom it has no customer zelationms [by joint toll rates] it
also reduce its charges with those customers."” (42 PUR 3d at 4.5 )

Southexrn Bell is dists aguishable on its facts £rom the
case at bar because the order directed Southern Bell to make refunds
of monies paid by Independent telephone customers to Independent
companies for telephone messages origmatmg in Independent territory
travelling over joint facilities. :

From our und.rstanding of settlement contracts it -appeaxrs
that whez Southern Bell made the 20 Dercent refund to the Independent
customers the refund would trigger a recomputation of settlement .
funds and necessarily a lessening of revenue to the Indcpendents.r
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1f we were to follow the theory of Southern Bell and ofde:;f?aéif:’.c :
to make refunds to Irndependent customers the Independents’ revenue
would be reduced just as much as if we were to order the Independents
to make refunds d:‘.rectly‘.-% From the ratepayer’s point of view
Southexn Bell supports the proposition that to preveat discximination
and to maintain uniformity in intrastate toll rates when intrastate
toll rates are reduced for one compeny (Bell) then the _comparable
rates for enother company (the Independents) shall also be reduced
for interexchanged traffic. That is the practical result of the

case at bax and that is why we feel that Southern Bell supports oux
action. '

To hold for the Independents would create discrimination
among customers. During the refund period an Independent custoner
would have had to pay more for a telephone message between points
in California and between telephone companies in California than 2
Pacific subseriber. And to hold for the Independents would violate
the Commission policy to maintain uniformity of intrastate toll rates
between all points and between all telephone companies. - |

2/ A witness for the Independents explainec the toll Settlements
as follows: tae Independents "turn over...all intrastate
toll revenue that they collect from their customers to Pacific
Telephone. In turn Pacific Telephone pays the Independents’
opexrating ¢ost plus a settlement rate of return on the plant
assigned to the intrastate toll operation. . . ." Under these
Lacts there seems no reason why we could not oxrder Pacific
to make the refunds to the customers of the Independents, as
was done iIn Southern Bell. - e




A. 51776 et al. af *

The argument of the Independents comes dowm to this:
If the Supreme Court had included the words "and the Independents'
after the word "Pacific™ in its stay oxder the Independents would
refund $10.3 million; since the Supreme Court did not, the
Iadependents will not. This argument has much the flavor of magic
words; rate regulatior should be based on a more substantial
cationale than the turn of a phrase. In any event, it was Pacific’s
toll and MMU rctes that were appealed, it was Pacific's toll and MU
rates that were stayed, it was Pacific’s toll and MMU rat;és that
were aannulled, and it was Pacific’s toll and MMU rates in which the
© Independents concurred. If the rates are considered to be those of
the Independents the rates were challenged ou appeal, they were
anmulled, and "the eatire increase of rates collected pursuant £o
the Invalid order must be refunded.” The Independents sought to
obtain the benefits from the rates; they must now bear the burdeas.

IT IS ORDERED that:
1. Decision No. 80346 is affirmed.
2. The stay granted by Decision No. 80487 is d:’.ssolved
3. The computation of time for the independent telephone
companies or theixr customers to do any act required by Decision
No. 80346 shall be computed from the effective date of this order.
The effective date of this order is the datc hereof. 74
Dated at Los Angeled , California, this 0"\7
day of MARCH R 1973.
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