Decision No. 81220 o
EFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFCRNIA

In the Matter of the Application of

A. W. BRCTHERS, dba LAKE TAHOE MARINE o
TELETECNE CO., for =z certificate of Application No. 52642
convenience and nacessity to provide (Filed May 28, 1971)
Marine telephone service to Leke : . .
Tahoe, Califormia.

A. W. Prothersz, applicart. , '

ealey A, Zinke and Frank E. Sieglitz, Attorneys
at Law, =cx ipne Pacific Telepbore and Telegraph
Compen rotestant. _

Richaxd D?’Cgcwe, for Continental Teliephoze Company
o irornia; and Homer Harris, for Industrial
Commenications Systems, iac.; intexested partlies.

Rufus ¢. Thayer and Richard D. Graveile, Attorneys
ac Law, znd Rarold D. Seielstad, ror the Com~-
mission steff.

C2INICN

Cn May 28, 1971, the Marine Telephone Company of California,
a Caiifornia corporation, filed an applicatior for & certificate of
public coavenience and necessity under Section 1001 of the Public |
Utilities Code of the State of California to provide marine telephone
common carrier sexvices within the State of California and to
establish rates related thereto. -

A prebearing conference was held at Saa Francisco on
Noveaber 13, 1971 before Examiner Gillanders. At the prchearing
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conference, Mr. Brothers stated that appl.icant would be changed from
the Marine Telephone Company of Caliform.a to A. W. Brothers, dba
Leke Tahoe Maxine Telephone Co., and tbat he would limit ..he certif-
icate sought to Lake Tahoe watexrs only. ;

Public hearing was held before Examiner ‘Gillanders at San
Francisco om April 17, 13, 24, 25, 26, 27, and 28, 1972, and the _
matter was submitted at the close of the last day of hearing. The
record contains $28 pages of transeript and numbers 43 exhibits.

On October 20, 1972, the assigned examiner :.ssued ais
proposed report in this matter. '

On November 3, 1972, The Pacific Telephome and Telegraph
Company f£iled a "PETITION FOR EXTENSION OF TIME TO SERVE AND FTILE
EXCZPTIONS TO PROPOSED REPORT". An extenmsion of time to and in-
cluding November 20, 1972 was granted to all parties. |

On Novexmbex 20, 1972, the staff filed a “"PETITION FOR ORAL
ARGUMENT". The Pacific Telephome and Telegzaph Company filed a
“BRIEF IN SUPPORT OF EXCEPTIONS AND EXCEPTIONS TO PROPOSED REPORT OF
THE PACIFIC TELEPHONE AND IEL..GRAPE COMPANY." Industrial Communi-

cations Systems, Inc. f:.led « COMMEN'IS ON TEE PROPOS“D R:."‘PORI OF
EXAMINER JOEN R. ' GILLAND:
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On November 21, 1972, Continental Telephone Company of
Caiifornia filed "EXCEPTIONS OF CONTINENTAL TELEPHONE COMPANY OF
CALIFORNIA TO PROPOSED REPORT AND MEMORANDUM IN SUPPORT THERSOF.

The staff filed "EXCEPTIONS TC PROPOSED REPORT OF EXAMINER
JOEN R. GILLANDERS AND PROPOSED SUBSTITUIE FINDINGS AND CONCLUSIONS®.

On December 29, 1972, The Pacific Telephome and Telegraph
Company filed a "REPLY TO INDUSTRIAL COMMUNICATIONS SYSTEMS' COMMENTS
ON PROPOSED REPORT™. | N '

' On Janvary 2, 1972, applicant filed a "REPLY TO EXCEPTIONS".

We have carefully reviewed the examimer's proposed report,

the exceptions to the proposed report, amnd the reply to 'the'. excep-
tions. | - o

We were particularly impressed by the staff s exceptions
I and II quoted below:
"EXCEPTIONS TO FINDINGS OF FACT”
|"I.
"Page 16, Finding of Fact No. 4:

"Exception is taken to the F:I.nding that there is a
public requirement for applicant's service. Ap-
plicant presented no proof during the entire khearing
from any membver of the public either by means of
testinony from potential usexrs or by contracts
for the proposed service by potentiai users or
by other affirmed indications of interest or com-
mitments by members of the public who would use.
the proposed service. o

"II.
“"Page 156, Finding of Fact No. 5:

"Exception is taken to Finding of Fact No. 5 that
applicant?s service can meet the needs of the
boating public on the waters of Lake Tshoe. While
the record indicates assumptions by Mr. Brothers
as to what the needs of the boating public on the
watexs of Lake Tahoe may be, the record does not
show any specific evidence as to those needs.
There is no evidence in the recoxd, other than
speculation by Mr. Brothers, as to the number of _
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boats on the Lake that would de equipped with VHF
wobile wnits. The record shows that Mr. Brothers
has no plans to provide mobile units. The recoxd
does mot show where mobile units would be avail-
able to said public on the waters of Lake Tzhoe.
There is no testimony from boaters on the waters
©of Lake Tahoe as to what their needs may be. In-
sofar as emergencies arise, the xecoxrd shows that
the Coast Guard operates a radio station serving
the Lake and guards the safety and distress
chennel 156.8 MHz. (Tx. 332, 333, 327, 309, 857.)

"Public convenience and necessicy is & question

of fact that oust be proven by competent evidence,

and the burden of presenting such evidence is omn

the applicant in every case. stal Springs

Water Co., 61 CPUC 329 (1963): pert Noce, O
ElQGl)- Pico Street Warehouse Co., 47

CPUC 371 (1947)).

"This burden is not realized merely because the
applicant desires to provide the propcsed service.
The applicant must present affirmative proof that
the services are needed by those who may be
expected to use it. This comsists of 'testimony
of witnesses competent to know their own needs'
(City Transfer & Storage Co., 32 CRC 2 (1923)),
anc DOT ex parte statements of absent persons who
cannot ve subjected to the test of cross-examination
and the determination of what public comvenience
aud necessity actually requires. (Highway Trans-
%gzsatxon Company, 26 CRC 942 (1925)). Moreover,

€ sion held that three public witnesses
were not sufficient to prove public comvenience.

and necessity. In G.A. Hutchinson & Som Draying,
59 CPUC 18 (1$61y." |

Wie were also impressed by exception No. 46 of T$e~Pa¢if'cQIélephone
and Telegraph Company showa below: R N

"46. To the failure to find that Brothers failed
> To sustain bis burden of proving a public
need for his proposed services by testimony
of prospective users of the service who are
coxpetent to know their own needs or by a
%gzgegent mgrget survey of need (Ci 019
stexr and Storage Commany, Dec. 19
TI928y 22 C.R.C. 2%'6; J& z’Electronics,
Inc., Dec. 68992’(1965? 6% TaY.P.U.C. 285
opinlon umreported)). o

-

i




A, 52649 jmd

This is not.the proceeding in which to change oux *ong-‘

standing policy that'we require "testimony of witnesses competent
%o know their own needs".

Tinding aad Conclusion

The recoxd shows that Mr. Brothers was the only witness for
applicant. We £ind t&at applicant has not me: the burden of proof
required in an application for a certificate of pudlic convenience
and necessity and has failed to establish that public convenwence
and necessity require the proposed service.

We conclude that the application should be denied.

No other issues need be decided. AllL motions - ‘and- petltlons
rot yet ruled upon are demied.

ORDER

IT IS CRDERED that Application No. 52649 is denled.

The effective date of this oxrdex shall be twenty day3
after the date hereof.

Dated at
day of APRI(

San Francisco

, California, this Sadl
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