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Decision No. 81Z20 
BEPORE '!liE PUBL!C UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the M::itter of the .Application of 
A. W. B!{CZSERS"Cba !AXE: 'IAHOE. MARmE 
!EIZ?HCNE CO .. , :Lor .e eertificate of 
con~enience and nacessity ~o provide 
Marine tel~ho:le service to Lske 
Tahoe, ~.ifo:cia. 

Applica.tion No. 52649 
(Filed ~~y 28, 1971) 

A. W. B:otr.ers, appliCat!t. . 
l5iidlcy A. Z:l.n..'<e and Frank E. Sieglitz, Attorneys 

at t::-..t', :c::: The Pacific Telephone and Telegraph 
~a!lY, protestant. . 

Richard D. Crowe, for Collti:len~al Telephone Compsoy 
of cal:L:tornia.; and Romer ~-s, for I:1dt:Sttial 
Comm~ications Syst~ !nc.; ~te:ested parties. 

'Rufu.-; C. Thayer and Richard D. Gravelle, Attorneys 
a'c Law, end Earold D. Seiels'tad, for tile Com­
mS..ssion steff. 

. On YJ08Y 28, 1971, the Marine Telephone Company of Cal:t£oro.ia" 
a California c~:rporation" filed an applicatio7: for e certi~icate of 
public: c:o:l.veui~ce and necessity Under Section 1001 of the Public 
Utilities Code of the State of California to provide marine telephone 
co:mnO::l carrier services within the State of California and to 
establish rates related thereto. 

A p~eheari=g co~fercnce was held at S~ Francisco o~ 
N'o\"C:::I.ber 19, 1971 before Ex.at:liner Gi1landers. At· theprchearing. 
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conference, Mr. Brothers stated that applicant would be' changed from. 
~e Marine Telephone Company of California to' A. W. Brot:hers~ dba 
Lake Tahoe Marine Telephone Co-. ~ and that he would 11:nit the certif­
icate sought to Lake Tahoe waters only. 

Pub~ic hearing was held before Examiner Gillanders at San 
Francisco on April 17, 18, 24, 25, 26, 27" and 28,~ 1972,and the 
matter was submitted at the close of the last day of hearing. The 
:'ecord contains 928 pages of transcript and naabers 43 exhibits. 

On October 20, 1972) the assigned examiner issued his 
proposed report in this matter. 

On November 3, 1972 ~ The Pacific Telephone and Telegraph 
Company filed~ a nPE'XITION FOR: EXXENSION OF T!ME TO SERVE AND ,FILE 
EXCEPTIONS 'IO PROPOSED REPOR.'X". A:tl extension of time to and' in­
cluding. November 20, 1972 was granted to all parties. 

On Nove:nber 20, 1972, the s,taff filed a "PETITION FOR ORAL 
ARG\JMEh""Xu. !he Pacific Telephone and Telegraph Company filed a 

"BRIEF IN SUPPORT OF EXCEP'rIONS AND EXCEPTIONS TO PROPOSED REPOR'! OF 
TEE ?ACIFIC 'I'El.:EJ?HONE AND 'I'ELEGRAPH COMPANY.I: Indus't-..-i,al Communi­

cations Systems, Inc. filed ttCOMMEN'XS ON TEE PROPOSED REPORT ,OF 
EXAMINER J'OEN R. CILIANDERS". 
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On November 217 1972 7 Continental 'telephone Company of 
California filed ''EXC"eP:rIONS OF CON"IINEN'XAL 'IELEPHONE COMPANY OF' 

CA.LIFORN".A TO PROPOSED REPORT AND MEMORANDUM m SUPPORT 'l'B'ZREOr: I
• 

'!he staff filed "EXCEPTIONS TO PROPOSED REPORT OF ~~lER 
JOHN R. GILtANDERS AND PROPOSED SUJ3S1"ITOTE FINDINGS AND CONCWS!ONSrI 

.. 

On December 29, 1972 7 The Pacific Telephone and~ Telegraph, 
Company filed a "REPLY TO INDOS'l'RIAL COMMONICATIONSSYSl'EMS,r COMMENTS 
ON PROPOSED REPORT" • 

On January .2, 1973, applicant filed a "REPLY TO EXCEPTIONS" .. 
We have carefully reviewed the examiner' s pro~s~report, 

the exceptions to the proposed report, and the reply to' the, excep­
tions. 

'We were particularly impressed by the staff's exceptions 
I and n quoted below: 

"EXCEPTIONS TO FINDmGS OF FACT '" 

"I. 
"Page 16, Find.ing, of Fact No.4: 

"Exception is taken to the Find~ that there is a 
pu.blic requirement for appl5.can.t s service. Ap­
plicant pres~ted no proof during the entire hearing 
from any member of the public e:it: her by means of 
test~ony from potential users or by contracts 
for the proposed service by potential users or 
by other affirmed indications of interest or com­
mitments by members of the public who would use, 
the proposed service. 

"II. 
"Page 16, Fiudi:lg o~ Fact No.5: 
"Exception is taken to Finding of Fact No.5 that 
applicane's service e::ul meet the needs of t:he 
boating. public on the waters of I.ake Tahoe.. t-1h.ile 
the record indicates assumptions by iMr. Brothers 
as to what the needs of the boating. public on the 
waters of Lake Tahoe may be~ the record does not 
show any ,specific evidence as to those needs.' 
There is no evidence in the record" other t:ban. 
speculation by Mr. Brothers 7 as to the nanber~of 

.', 
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boats Oil the Lake that would be equipped with VHF' 
mobile units.. The record shows that Mr. Brothers 
has no plans to provide mobile units. '!be reco~d 
does not: show where mobile units would o.e avail­
able to said public on the waters of Lake Tahoe .. 
There is no testimony from boaters on the waters 
of I.ake Tahoe as to what their needs may be.. !n­
. sofar as e:nergencies- arise, the record shows that 
the Coast Guard operates a. radio station serving 
the I..ak.e and guards the safety and dis tress 
cMnnel l56.8 11Hz. (Tr. 332, 333, 327, 309', 857 .. ) 

"Public convenience and necessi~y is a que$.1:ion 
of fact "that QUoS t 00 pro,,·en by eomp.etent evidence, 
and the burden of presenting such. evidence is on 
the applica:lt: in every case. (~sta.l Springs 
Water Co., 61 CPUC 32S (1963) ; Dert NOce, 5'9 
~uc 209 (1961) ~ Pico Street v1arehouse CO., 47 
CPUc 371 (1947»). 

"'!his burden is not realized merely because the 
applicant desires 1:0 provide the proposed service. 
The applicant must present affirmative proof that 
the services are neede<l' by those who may be 
expected to use it. '!his cOllSists of 'testimony 
of witnesses competent to know their own needsc 

(City Transfer & Storag,e Co .. , 32 CRC 2 (l92S»), 
ana not ex parte statements of absent per.sons who 
cannot be subjected to the test of eross-examinaeion 
and the detemination of what public convenience 
atl-d. necessity actu.:llly'\ requires. ~i~Y Trans­
~rt;ation ~anSs 26 CRe S42 (1925 )::reover~ . 

e COiICiiSsion held that three p~11.c w:£.tnesses 
were not Sufficient to prove 1)ublic convenience 
and nec~sity. In G.A. Hutchinson & Son Dra.ying, 
S9 CPUc lS (196l') .it . 

v1e were also. impressed by excC?tion No. 4oS. 0: The Pacific 'I~l~holle 
a:d Telegraph Company shown below: 

"46. lothe failure to find that Brothers failed 
to sustain his burden of proving a pu1>lic 
need for his proposed services by testimony 
of prospective users of the service who are 
co:npetent to know their O'W:l needs or by a 
competent market survey of ne.ed (City 
Transfer and Stor2&~ Coaroan~, Dec~919' 
W28) Z2-c:P..:t:: ~ 6; J" & Electronics ~ 
rCi~l-Dec. 68992 (1965~oz; "Cal.P .0 .cO' 285 
op -on tc:u:eported)). f 
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!his is not ;the proceeding. in which to changeourlons­
standing, policy that ~'e :equire "tes'tim.ony of witnesses competent 
~o know thei: o'Wn needs tI ~ 

Finding ~d Conc!usion 

The record shows that Y..r. Brothers W.:lS thconly 'Witiless for 
. I , ," 

applicant. We find that applica:lt has not met the burden of, proof 
required in an application fora cert1fic~te of public convenience 
a:ld necessity and has failed to establish that pub-lic convenience 
and necessity require the proposed service. 

We conclude that the a??lieation snould be e~nied. 
No other issues. need be decided. All motions' ar:.d: petitions 

not yet :ruled upon are denied. 

ORDER -----
IT IS CRDERED ~t Application .No.. 5264S is denieG.. 
!he effective date of, this order, shall betwe:J.tyda.ys 

after the date hereof. 
Sa:J."Franc1sco ~ I Dated at _______ ~ ___ ~ California., this' i.:> ;Itt:( 

day of ___ A_P_R_fl;......-____ ~ 1973. 

.. 
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