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Decision No. 81237

BZFORE- TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Imstituting Investigation on) o : e _
the Commission's own motion into Case No. 9452 -
methods of compliance with the ) (Filed October 12, 1572)
Envirommental Quality Act of 1570. o :

Joho C. Morrissey, Maleolm H. Furbush, and J. Bradley
Bunnin, by J. Bradley Buonin, Attorney at Law, for
Pacific Gas and Electric Company; Harold S. Lentz,
Attormey at Law, for Southern Pacific Transportation
Company and subsidiary companies; James M. Phillinms,
Attorney at Law, for The Pacific Telcpbore and
Telegraph Company; Rollin Z. Woodbury, Jobm R. Bury,
and Tom P. Gilfoy, by Joun B. Bury, Attornmey at
Law, for Southern Czliforaia Edison Company; Rives,
Bonyhadi & Drummend, by Richard D. Bach, Attormey
at Law (Oregon), for PacIific rower and Light Company:
Janes A. Mooxe, Attorney at Law, for The Western -
Uaion Telegraph Company; Bacigalupi, Elkus, Salingexr
& Rosenverg, dy Claude N. Rosenbersg, Attorney at
Law, and A. X. Fullex, for California American
Water Compzny; f. &. Pfrommer, L. E. Butlerx, Thomas X.
McKaew, Jr., and Thowmas A. lLance, Attorneys at Law,
m:'.Son, Topeka and Santa Fe Railway
Company; Orrick, Herrington, Rowley & Sutclifle,
by Robert J. Gloistein, Attorney at Law, and W. E.
Whittaker, for Contimental Telephone Company of

iloxnia; Guenter S, Cohn, Attormey at Law, for
San Diego Gas & Electtic Company; Jose Rafael Ramos,
Attorney at Law, for Southern Califorviz Gas
Company; Walker Hannon, for Suburban Water Systexs;
and MarshalT W, Vorkink, Attomey at Law, for Union
2acific Railroad Cowpany; respondeats.

Neal C. Hasbrook, for Califormia Independent Telephone

soclations X L. Kermit, for Contra Costa Cownty;

W. T. Meinhold, Herbert W. Hughes, and Arlo D. Poe,

by W. T. Meinhold, Attoxmey at Law, <or California
TruckiXyg Association; Peter W. S1 , for Public
Advocates Inc., W.@,Tm,_anﬁan Francisco
Tomorrow; Carl A, Smith, for Peminsula Commute and
Transit Committee; Domald M. Haizht, for Sacramento
Municipal Utility DIStrict; Melvinm R. Dylman, Attorney
at Law, for State of Californiz Highway Cozmission
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and Department of Public Works; Loughran, Bexol
& Hegarty, by Amn M. Poug:x.ales, Attoraey at Law
for Sierra Club; Louls rossuer, for the City of
Long Beachs; Noxman N. Flette, Attorney at Law,
£or the At«..orney General, kvelle J. Youngex;
Jarlath Oley, Attorney at Law, for Metropolitan
water District of Southemn Ca.l:.form.a Gaxry R.
Netzer, Attorney at Law, for Los Angeles City
Attorney, and John R. Phillips, Attormney at Law,
for Planning and Conservation Leagie, High Deser..
Eavironmentsi Defensc Fund, and Center fer Law iz
the Public Interest: :.nteres..ed partics.

Tucker W. Peterson, .«.ttomey at Law, Haroid A. Sipe,
and WiII:.am' L. Oliver, for the Commisslon STatf.

ZEINION

This is an invest:.ga‘cion on the Commission's own motion
to adopt objectives, criteria, and p*'ocedw:cs for the evaluation of
pro_,ects and the preparation. of eavirormental mpact repoxts (E'Q...‘
pursuatt to the Califoruia Eavironmental Qual:.ty Act of 19790, as
amended {(CEQL).

A duly ooticed public hearing was held in th_s proceeding
before Examinexr Donald 3. Jaxvis in San Francisco on T"eoma*'y 21,
22, and 23, 1872 2nd in Los Angeles on February 28 and Marco. 1, 1973.
The matter was submitted subject to the .;.il:'.ng of memoranoa on or
befoxe Maxek 7, 1973. o

The Legicizture placed time constrc.int... unon the Comission
in adopting objectives, eriteriz, and procedures for EIRs. The Kaox
Bill (A.B. 889; Ch. 1154, Stats. 1572) became law on Decemoe.. S
1872. It zmended the California Enviromental Quality Aet of 1970.
Caaptex 1154 required the Secretary of the Resources Agmcy to adopt
guidelines within 60 days after emactment znd all othex public ‘
agencies to act within 60 days thercafter. (Pub. Res. Code §§ 21082,
21083.} On February 3, 1973, the Secretary of the Resources Ageney
adopted Guidelires for Implementation of the California Errviromnent..".

Qualicy Lct of 1570 (Gu:_deb.n@e) . The Com:.ssmon is requ:.red to act
by April 4, 1973. | o L
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Since the Commission's action herein‘ nust be consistent
with the Guidelines, it was not possible to caleadar a hearing in
this matter wntil after the Secretary of the Resources Agency had
acted and ircterested persons had some opportumily to analyze the |
Guidelines. The Commission recogmizes the time burden under which
its staff and the other perties labored. At the outset of the
bearing, the Presiding Examiner indicated that, because of the Time
prodblem, he would not provide for extensive briefing in the procced-
ing, but that he might previde a short period after the comclusion
of the hearing for filing of memoranda. The last day of hearing
was on Maxch 1, 1973, and the Presiding Examiner submitted the
matter subject to the filing of memoranda by March 7, 1973.

Public Advocates, Inc. appeared in the proceeding om
behalf of The Natlonal Association for the Advancement of Colored
People {(Westexn Regzionm), Mexican-Americaz ‘Political Aséoc_:i.atio:;, and
San Francisce Toxorrow. During its pre‘sentat:ion on February 23,
173, the representative of Public Advocates, Inc. sought, and the
Presiding Ixaminer granted, permission to file 2 memorandum of
avthorities by Februzry 23, 1973. Pudblic Advocates, Inc. f...led a
mexozandun ox February 23, together with a request for perm.,s:.on
to £ile an additional memorandum by Maxch 16, 1973. The Pres:.d_ng
Exexiner denied the request and indicated that Pudblic Advocates, Inc.
could, along with all other parties, file an additional menorandu
by Maxch 7. The Comnission finds thac the Presiding Exam:r...er ruled
correctly and did not abuse his discretion in decb.n:.n,_, to extena
the time in which to file briefs herein beyond March 7, 1973.

Notice of the hearing was ceant to 2,135 persons and
entities, which inciuded public ageacies, utilities, and coneez-.r.c.t:’.on‘_
groups. The Commission staff (staff) forwarded aleng with the notice
2 proposed change in the Commission's rules which was based on
interiz guidelines issued by the Secretary of the Resources Agency. .




The Guidelines were Lssued between the-time of notice 3nd the hearing
hexein. The Presiding Examiner permitted the steff, and others who
had submitted comments oxr proposals based on the intezinm gu:.delmes
to revisce their presentations in the light of the permanenc Gu::.de-
lines.

The material issues raised herein are 2s follows: (1) ’,Is, an
EIR required in rate proceedings before the Commission? (2) What
procedures should be adopted by the Commission for the preparation of
EIRs and Negative Declarations? (3) Who should prepare the draft and
final EIRs? (4) What is the function of the staff in comncction with
CEQA? (S) What review procedures should be established before the
Commission adopts am EIR? (6) How should preliminary mattexs be
determined? (7) What activities found to be categorically exempt
under the Guidelines fall within the jurisdiction of the Commission?
(8) When is the Commission the lead agency and Tequired to prepaxe
an EIR? (9) What rules should be adopted for the co.z.lec..:.on of fees
for preparirg ETRs?

Various parties contend that the EIR requirements of '
CEQA 2nd the Guidelines apply to rate proceedings before the Commis-
sior, and any rules estsblisked herein wkich do not so prov:'.de‘_will‘
be deficiext. The staff and others disagree with this contention.

The controversy centers over whether a zate proceeding is a "proj ect”
within the meaning of CEQA and the Guidelines.

It is clear that the provisions of CEQA 3.pply to tb.e
Commlssion. (Desert Envirorment Con. Ass'n. v Publiec Util. Com'n.
(2673) ___Cal 34 ___ , 104 Cal. Rptr. 31; C2QA § 21163.6.) 7he
policy sections of CEQA provide as follows:




"CHAPIER 1. POLICY | g
The Legislature finds and declares as follows:

The maintenance of a qualicy environzent
for the people of this state now and in
the future Is a matter of statewide concexm.

It is necessary to provide a high-quality |
enviromment that at ail times is healthful
aﬁd'pleasing to the semses and Intellect
of man.

There is 2 need to understand the relation-
saip between the maintenarce of high-quality
ecorogical systems and the general welfare
of the people of the state, inc}.udm§ their;
enjoyzent of the naturazl resources the
state. :

The capacity of the enviromment is limited,
and it is the intent of the Legislature. that
the govermment of the state take immediate
steps to identify any critical thresholds
for the health and safety of the people of
the state and tgke all coordinated actions:
necessgry to prevent such thresholds being
reacaed. \ |

Every citizen has a responsibvility to con~
tridute to the preservation and enhancement
of the enviromment.

The interrelationship of policies and practices
ia the menagement of natural resources and
waste disposal requires systematic and con-
cexted efforts by public and private interests
to enhance emviroamental quality and to
control enmviroamental pollution.

It is the intent of the Legislature that all
agencies of the state govermment which regu-
late activities of wmrivate individuals,
corporations, and public agencies which are
found to affect the quality of the eaviron~
went, shall regulate such activities so

- that mzaioxr consideration is given to
preventing envirommental damage.
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"21001. The Legislature further finds«and‘declares tha
it is the policy of the state to: ‘ :

(2} Develop and maintain a high-quality covivor-
ment now and in the future, and take all
action necessary to protect, rehabilitate,
and enhance the environmental quality of
the state..

Take all action necessary to provide the
veople of this state with clean air and
water, enjoyment of aesthetic, nmatural,
scenic, and historic environmental
qualities, and freedoz from excessive
noise.

Prevent the elimination of fisk or wildlife
species due to man's activities, insure that
£ish and wildlife populations do not drop
below self-nerpetuzting levels, and pre-
sexve for future gemerations renresentations
of all plant and animal communities and
examles of the major periods of California
history.

Znsure that the long-term protection of the
environment shall be the guiding criterion
in pudlic decisions.

Create and maintain conditions under which
zan a2ad nature can exist in vroductive .
haxwony to fulfill the social and economic

requirements of present and future genera-
tlonfr - .

Require governmental agencies at all levels
to develop standards and procedures neces-
sary to protect envirommental quality.

Require govermmental agencies at all levels
o consider qualicative factors as well as
economic and technical factors and lonz-term
benefits and costs, in addition to short-term
benefits acd costs and to consider alterna-
tives to proposed actions affecting the
enviromment.” R o
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The Legislature has provided that ome way in which these policies
a%e to be implemented is by requiring an EIR in certain situations.
CEQA Section 21051 provides for am EIR to be "comsidered by every.
public agency prior fo its approval or disapproval of a Ero”ieci:."l
(Exphasis added.) Project is defined in CEQA Sectionm 21065. The
applicable portion of that section provides that project 'means
"Activities involving the issuance to a person of a lease, permit,
license, certificate, or other entitlement for use by one or moze
public agencies."2/ | ' | |

i/ "21061. ‘Envirommental impact report' means a detziled statement
setting forth the matters specified in Sectiom 21100. IT in-
cludes any comments on an envirommental impact report which are
obtained pursuant to Section 21104 or 21153, or waich are required
To be obtained pursuant to this division. :

"An emvizormental impact report iz an informational document .
waich, when its preparation is required by this decision, shell be
considered by every public agency prior to its approval or disap-
proval of a project. The purpose of an enviromzerntal impact
Xeport Ls to provide public agencies with detailled information
about the effect which a proposed project is likely to have on
the eavironuent; to list ways im wgich any adverse effects of such

a project might be minimized; and to suggest alternatives. to such
a project.” o o S '

Seetion 21065 prov:’.deé that:

"12roject! means the following: _

ga) Activities directly undertzken by any sublic agency. ,

©) Activities undertaken by 2 person which are supported in
whole or in part through contracts, grants, subsidies, loans,
or othex forms of assistance from one or more public agencies.

{¢) Activities involving the issuance to z pexrsom of a lease,
pexrmit, license, certificate, or other entitlement for use
by one or more public agencies." |

The Commicsion, being a regulatory agency established by the
Constitution, does mot engage in activities coatemplated by sub-
section (a). It does mot appear that the Coumission regulates
activities comprehended by subsection (D). To the exteat persons
or entities regulated by the Commission might engage in activities
subject to subsection (b), it would appear that the Commission
would not be the lead agency or responsible agency (CEQA 58 21067,
21105) with respect to the approval of such activities. Sub~
section (&) is the only portion of Section 21065 waich relates to
the activities oZ the Commission. o oy

~7=
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The Guidelinzs repeat the statutory definitions _§j

It is avgued thet CEQA is pattermed after the Federal
National Environmentzal Policy Act (MNEPA) ;-lf-/ Wat the Commission
should look to NEPA and the Federal Court decisions construing it in
interpreting CEQA; that umder NEPA an Emi’ may be requirec in = rate
proceeding and that a similar conmstruction should be adopted by the
Commission. It is also argued that a Commission order which
authorizes a change in rates is a "permit, license, certificate or
othexr entitlement" within the meaning of CEQA and the Guidelines.

3/ "15C27. EIR - Environmental Impact Report. Eanvirommental Impact
Report (EiR) means a detarled statement setting forth
the envirommental effects and congiderations perxtainiog
to a project as specified in Section 21100 of the
California Envirommental Guality Act. . . ."

Y15037. Project.

"(a) Project means the whole of zn aétion, resulting
in physical impact or the envirocment, dixectly
or utlizmately, that is any of the following:

(1) an activity directly undertakea by any public
2gency inmcluding but not limited to public
works comstruction and related activities,
clearing or grading of land, improvements to
existing public structures, enactment. and
amendment of zoming ordinances, and the
%§0pti%n of local General Plans ox elements

exeof, ‘

an activity umdertzken by a person which is
supported in whole ox in paxt through public
agency contracts, grants, subsidies, loams,
or other forms of assistance from one or more
public agencies. |

(3) an activity iavolving the issuance to a person
of a lease, permit, liccmnse, certificate, or
other eantitlement for use by one or more public
agencies.” o

4/ 42 T.S.C.A. 5§ 4321 et seq.

3/ Under NEPA the texx for the statement is Envirommental Iz‘n‘pact'f
Statement (EI1S). See Gu:idelines § 15028. : : :

-
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"‘he staff and others contend tha.t the EIR requ:f.rements of
CEQA zre not as brozd as those of NEPA and that the Legislature did
not require EIRs in rate proceedings. \ \

Before considering the point at issve - whethexr the. EIR
procedure is applicable to rate proceedings - we make the following
observations. There s no doubt that envirommental comsiderations
may be involved in rate proceedings. (E.g., Students Challenging
Reg. Agency Pro. v United States (1572) 346 F Supp 189 (D.\..D c.)
appeal pending; Re Detroit Edison Co., 94 PUR 34 298., t is also
cleaxr that, whe:n appropriate, the Commission must consider emviron-
mental matters in rate proceedings. (CEQA §§ 21000, 21001.) However,
it was not mecessary for the Legislature in eracting CEQA.- to require
EIRs in all or as many situations as did Congress in NEPA.
(Dandridge v Williams (1970) 397 US 471, 486-87, 90 S. C«.. 1153,
1160-63; 25 L Ed 24 491, 502-03.) |

NEPA became effec":.ve on January 1, 1970. .‘.ne' Federal
Interim Guidelines umder NEPA were promulgated on April 30, 1970.
(35S Fed. Reg. 7391.) CEQA became effective on Septexber 18, 1970.
The permanent Federal Guidelines were issued on April 23, 1971.
(36 Fed. Reg. 7724.) Chapter 1154, which zmended CEQA to its preseat
conteat, became effective on December 5, 1972. Thus, ecach time the
Legislature acted it had before it the Federal act and guidelimes.
The Legislature did not zdopt the lenguage of NEPA in toto. It
made certain changes. We are here concerned in dcte:cm.m.ng the
zezning of the changes in one area. ' ‘ '
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Congress made the EIR provisions of NEPA applicable to
Yevery rccommendation or report on proposals for legislation and
other major Federal actioms...."” (Emphasis added. 42 U.S.C.A.
4332(2)(CD.)9/ The Legislature made the EIR provisions,oﬁ‘CEQAvappli~
cable to projects state agencies, boards, and comissions “propose

5/ "4332. The Congress authoxizes and directs that, to the fullest
extent possible: (1) the policies, wegulations, and public laws
of the United States shall be interpreted and admizistered in
accordance with the policies set forth in this chapter, and

(2) all agencies of the Federal Govermment shall--
* % %

_(0) include in every recommendation or report on propesals fox
legislation and other major Federal actions significantly affect-
ing the quality of the human enviromment, & detailled statement by
the respomsible official on--

(i) the emvirommental impact of the proposed actiom,

(ii) any adverse emvirommental effects wiich cannot be
avoidec should the proposal be implemented,

¢ ‘3 alternatives to tae proposed actiom,

(iv) the relationship between loczl short-term uses of man's
enviromment and the maintenance and ephancement of
long-term productivity, and

(v) any irreversible and irretrievable commitments of re-
sources which would be involved in the proposed action
should it be implemented. '

Prior to meking any detailed startement, the responsible Federal
official shail consult with and obtain the comments of any Federal
agency waich has jurisdiction by law or special expertise with
respect o any envirommental impact involved. Copies of such
statement and the comments and views of the gppropriate Fedexal,
State, and local zgencies, which are authorized to develop and
enfoxce envirommentai stardards, shall be made available to the.
President, the Coumeil on Envirommental Quality and to the public
as provided by seetion 552 of Title 5, and shall accompany the
proposal thxough the existing agency weview processes;™
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to carry out or approve’'. (Section 21100.)-7-/ The Legislature also
provided that the EIR requirements apply to disctetion,a:y' proj‘ects
and not to ministexial omes. (Section 21080.) An EIR is \nét'_required' |
for a Zeasibility or plamming study Zox possib).e' future actions,
although eavironmental factors must be considered therein. '(Section
21102.) Furthermore, the Legisiature also included ia CEQA an
important section not contained in NEPA - a provision for collect:
fees for the preparation of an EXIR from the propoment of a proj.ect‘.—/

7/ "21100. All state agencies, boards, and comeissions shall prepare,
oxr cause to be prepared by contract, and certify the completion
of an envirommental immact report on any project they propose to
carry out or zpprove waich may have a significant effect on the
environment. Such a report shall include a detailed statement
setting forth the following:

€a> Tke envirommental impact of the proposed zction. |

b) Any adverse envirommental effects which canmot be avoide
if the proposal is implemented.

(qg Mitigation measures proposed to minimize the impact.

d) Altermatives to the proposed action.

t¢) The relationship between local short-term uses of mam's
environment and the maintensnce and enhancexment of long-
term productivity.

(£ Any ixreversidle envirommental changes which would be

involved in the proposed action should be implemented.

The growth~-inducing impact of the proposed action.”

&/ "2i089. A public agency may charge and collect a reasonable fee
from zuy pexrson proposing a project subject to the provisions of
this division in order to recover the estimated costs incurred by
the public agency ia preparing an envirommental fmpact report Lor
such oroject.” S O

-\
</




The term Tate, when used in coomection with public util-
ities, wmcans the price stated or fixed for soeme commodity or service
neasured by a specific wnit or standard, (Pub. Util. Code § 210;
Bird v Chesapeake & Potomac Tel. Co. {1962) 185 A 2d 917-18 ®.C.
Mun. App.).) Traditiomally, the setting of rates has not been
considered To be 2 permit, licemse, certificate, o:.* other entitlement
for use. In the Public Utilities Code the Legislature has clearly
delineated between the licensing and rate-malking functions of the
Commission. Tae Public Utilities Act provides for the issuance of
cextificates of public convenience and necessity to ooeraue as
common caxrier or public utility; comstruct or extend a lize, plant

systea or exercise a rigat or privilege under a franchise Ir one
group of statutes. (Pub. Ttil. Code §& 2001, 1002, 1007, 1010, 1031,
1051, 1063.) In another group of statutes tae Act provides for the
regulation of rates by those personms or emtities which are legally
eatitled to operate as public utilities. (Pub. Uzfl. Code §§ 451
et sea., 491; 532.) Other portions of the Public Utilities Code also
Treat rate making ac o function different than That qf licensing: .
Passenger Alr Carxier Act (55 2751(b), 2752); Eighway Carriers' Act
(585 3571 ex seq., 3602, 3611, 3621, 3661 et seg.); For-hire Vessel

(85 4532 et seg., 4S7L et seq.); Housekold Goods Carxiexs Act

5131, 5191 et seq.); Passenger Chartex-party Carriers' Act

271 et seq., 5401, 5402).

The Commission regulates 20,570 persons and entities. (PUC
Acmual Report, 1971-72 Fiscal Year, Appendix C.) Those persoms regu-
lated encompass a range from small water, telephome, and trué,’cing
companies to laxge utilities having gross revenues of millions of
dollaxs. The rates charged by these persons are for activities
already euthorized by the Comqsiop.. We do not bel iev; that the
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Legislature, which clearly has indicated a distinction between |
licensing aad rate meking, intended to eliminate that distinction in
CEQA and require that 21l rate proceedings imvolving these 20,670
regulatees be subject to the EIR provisions of 'CEQA.-g/ ‘This conciu~
sion seems appropriate in the light of the fee provisions of CEQA.
In the case of a small utility, the fee charged for am EIR wmight be
substantial in relation to the rate increase sought. Assuning the
fee to be an 2llowzble experse, this could cause a substantial rate
increzse for the utility's customers .2/ -
Extensive research has unearthed dbut ore case dealing
with the ‘question here undexr conéideration.-]-'y In Students Challenging
Reg. Azeney Pro. v United States (1972) 346 ¥ Supp 189 (D.C.D.C.),

8/ 1t should also be noted that whilc the Commission has comprehen-
sive jurisdictlon over rates, it is only required To Lformally act
in rate Imcrease proceedings.  (Cal. Comst., Art, XIX, Sees. 20,
21, 22; Tub. Util. Code 5§ 454, 494.) Rate decreases and rates
for mew cervice way, on occasion, be effectuated by taxiff
£ilings without formal proceedings. (Pub. Util Code §§ 455, &4S1.)
I£ tke EIR provisions of CEQA are held to be appilcable, onc
Tesult could be to comvert texiff £ilings to formal proceedings.

%_-_g_._, in Le Grand Water Co., Decision No. 67346 in Application
©. 43981, tmTeported, the commission found that the company’s
avexage depreciazted rate base was $6,950 and its estimated opexr-
ating revenues foxr the test year were $5,380. I£f the company
nad peen required to pay a fee for the preparation of an EIR
(or a negative declaration), it would have had a substantial
impact on the coxzpany's revenues and rates.
Cases suck as Friends of Mexmoth v Boazd of Sup'rs. of Mono
County (1572) B Cal 3d 247; Envizonmental Der. Fund, Inc. V.
Coastside Cty. U. Dist. (L972) 27 CA 30 695; Calvert Ciitfs'

rd, ..V _United States A. E. Con'n. (1971,‘ Gyo T Z& LI0T

L. Cir.) and Naturzl Resources Deiense Council., Ire. v Grant
51972) 341 T Supp 3956 (E.D.N.C.) involve situations which axe
clearly projects within the meaning of CEQA and axe not instrue-
tive oz the question of rate proceedings.
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appeal pending, a three-judge Federal Court enjoined the implementa-
tion of a temporary, across the board 2.5 percent surcharge in
freight rates authorized by the Interstate Commerce Commnission 2s
to ¢extain rates.lzf The Court found that thc-apptoval'by the ICC
of the temporaxy surchaxge without an EIS was a violation of NEPA.
The ICC in approving the increase made a £inding that "the invdlﬁed:
general increase will zave no sigrificant adverse effect om...the
quality of the human environment within the zeaning of the Environ-
mental Policy Act of 1969." In the proceeding the ICC had required
the applicant railroads to submit a statemgnt,regardinthhefenvi:on-
mental impact of their proposals. The ICC cixculated z draft EIS
but did not issue a final one. (346 F Supp at p. 193;)- The Court
in granting the injunction found that the action of the ICC in
approving the temporary rate increase was a major Federal action
waich significently affected the enviromment. (345 F Supp at |
pp. 193-99, see also ». 192.) o o

If the Lezislature had used the same language in CEQA as
31d Congress in NEPA and made the EIR requirements applicable to
mojor zctions of state agencies, boards, and commissions significantly
aZfecting the environment, the Commission would have‘:o coﬁs£der |
waether to apply tae rationale of the Students caSe‘;brthe :uIéS-
estadlished hexein. 22/ As Indicated, the Legislature, with the
language of NEPA before it, chose more rectrictive lansuase and made
che ZIR requirements of CEQA applicable only to projects.

12/ "However, in 1ight of the fact that plaintiff objects to the
surcharge only insofar as it increases the shipping costs of
recycladble materials, we are restxricting our injumetion to the
movement of these goods. The railroads will be permitted to
continue exacting the 2.5 percemt surcharge on the movement
of all goods which are not being transported Zor purposes of
recyeling.” (346 F Supp at p. 192.)

Under CEQA all xate proceedings would be included. The deter-
2inztior of whether there would ve a significant affect on the

environment would be made by a regative declaration. (Guidelines
5 15033.) : : . o

b
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In the light of the foregoing analysis the Commission
concludes that the policy provisions of CEQA (5§ 21000, 21001) avply
to rate proceedings but the EIR provisioms (6§ 21100 _e_t_ seg.) do not.
The Commission will consider potential envirommental impact:in rate
matters. Whea such issues are brought to light by the staff or
other parties, appropriate findings will be made thereon. (Pub.
Util. Code § 1705.) - o

In detexmining what procedures should be adopted 'by the
Commission for the preparatioa of EIRs and Negative Declaxations,
we must £irst consider the function of the staff and determine who
should prepare these documents. The procedures adopted should be
sudject to and, insofar as possible, consistent w:.t:h the Commission's
Reles of Practiceand Procedure (Rules).

The staff appears in most formal proceedin.gs before the
Commiosion. In investigations on the Commission's own motion it is
the moving party which has the burden of proof.i/ (Rule 57; Shivell

v Hurd (1954) 129 CA 2d 320, 324; Ellenbexger v City of Oakland
- (1943) 59 CA 2d 337.) In application and complaint proceedings the
staff often tskes a position contrary, in wbole or in part, to other
parties. To the extent the staff opposes, or is opposed by,;oth'er '
parties in a proceeding, it would be imappropriate fox it to write
the £inal ZIR, The Commission £irds that it is the function of the
staff to analyze all mattexs before tie Commisslon with respect to
wiether or not eaviroowental matterc are fnvolvad; to azalyze a
proponent’s (other than its own) Environmental Data Statement (EDS);
to raquest the proponment to correct any deficiencies which may be
J.O'L\'Qd in the EDS and to prepare such mdependent staff stud:.es,

14/ The question of who is 2 proponent for the purposes of providing
environmental data information and the payment. of fees for an
ER is hereinafter da.scussed ;
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reports, or exhibits as may be necessary to assist the Commission in
the preparation of an ZIR. (Sece Greene County Plammine Board v
Federal Power Com'n. (1972) 455 F 24 412 (2d Cir.); Calvert Cliffs'
Coord. Com. v United States A. E. Com'n. (1971) 449 T 24 1109 |
C.C. Cir.); Natural Resomrces Defense Coumecil, Ine., v Grant"(J.S‘?Z)
341 ¥ Supp 356 (E.D.N.C.).) . o

Tae EIR is an informational document waich must be consid-
ered by the Coumdssion prior to its approval or disapproval of a
proliect 22/ However, the Commission it mot limited o just ‘considering
the enviromwental data contalmed in the EIR. Because of the advexsary
rature of formal Commission proceedings, parties may'prOduc_e evidence
relating to envirommental matters by testimony and exhibits not related

L e 1 v - - - . . N . L) . . '.
to an EII .—-6-/ In addition, enviroomental factors are to be considered

13/ CEQA Section 21061 providess: SRR
"'Znvironmental impact report' means a detailed statement setting
Zorth the matters specified in Section 21100. It includes amy
coumerts on an envirommental impact report waich are obtained
pursuant to Sectiom 21104 or 21153, or whicih are required To be
obtained pursvant to this Givision. _
“An envirormental impact report is an informatiomal document
wirich, when its preparation is required by this division, skall
be cousidered by every pudblic ageney prior to its approval or
disepproval of a project. The purpose of an enviroomental impact
xepoxt is to provide public agencies with detailed information
about tae eZfect which a proposed project is likely to have on
the euviromment; to 1ist ways in wiaich any adverse effects of
such a project might be minimized; and to suggest altermatives
€0 suech a proiect.”
18/ It ic uvot necessary Lerein to pass upon the question of the
welight or status of an EIR prepared by another agency (where
the Coumission is not the lead agency) where other envirommental
cvidence is produced in the course of a proceeding before the
Comission. o

16
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along with cconomic and technical factors and ii:mg and short term
benefits znd costs. (CEQA § 2100L(g).) Ordinarily, im a contested
wattexr this would be dome at a hearing ou all the issues. The
Guidelines provide, that whexe the Commission is the lead agency,17/
it shall prepare an EIR or Negative Declaration, unless the. project
{c an exempt one.18 (Guidelineo § 15066.)

The EIR process includes the preparation of a araft EIR _
and a final EIR. (Guidelines § 15085.) Thus, in the ordinary eourse
of events, the final EIR will be prepared at the conclusion of the
hearing in a watter. The final EIR must then be presented to the
Coumission for its adoption. (Guidelimes § 15085(f£).) Elementaxry
fairness aund good procedure indicate that the parties to a contested
proceeding should have the opportunity to submit comments on or.
exceptions to the £inal EIR before it Is adopted by the Commission.

The recoxd also discloses a2 need for preliminary procedures
to determine whether or not the Commission is required to prepare an
EIR ox Negae:'.ve Declaration in a particular matter. Certain classes
of v:ogeees are exempt from the EIR requirements of CEQA. (CEQA

o 8 7.!.034-\ Gu:.ee'.!.mes 58 15100-15114.) Ewmergency repalrs to public

sexvice facilities necessary to maintain sexrvice and ministerial
projects are also exempt. (CEQA §5 21080(b), 21085.) Waen & proposed
project falls within a category for which am EIR is’ xequired, there

17/ The question of lead agency is hereinafter comsidered.
18/ The question of exemptions is hereinafter considered.

=17~
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may be & question of whether or not the Commission is t:he 1ead agency
Tequired to prepare an ZIR. (CEQA § 21165; Guidelines § 15065.)
ALso, wien am EXR is required, a Negative Declaration may be issued
wien a public agency finds that a project 'will have no sz.gm.f:.can"
eifect on the emviromment due to circumstances peculiar to «.he
specific project". (Guidelines § 15083.)
It 1s important for gll parties to have determined as soon

and expeditiously as possible whether & project is exempt from E...R

requirements or may be the subjeet of a Negative Declaration and, if
an 2IR or Negative Declaration is required, waethexr or not the
Cormission s the lead agenmey. This 1is particularly smgnz.ficémt
because of the informational Gata £iling requirements and fee require-
ments in the ‘xules herein adopted. (See CEQA § 21089; Guidelines

38 15030 . I5085(a).) The expeditious way to provide for the prompt
det ..crm.na.tion of these preliminary matters is to provide that t
propoaent or opponent of a project :anolved in any anplicat:.on,
investigation, or cowplaint before tae Commission may file an
appropriate motion seeking a oeterminam.on of waether or nor an EIR
ox Negative Declarationm is requirea an-:‘. if one be requ:.re& waetaer
the Coumis sicn is the lead agemey.

I'h° Guidelines require the Com... sion to imclude :T.n the
rules adopted herein a list of specif €ic as tivities that Fall within
the categorical exemptions established. in the Guidelines. (Guidelines
§ 15216.) Various parties have submitted Suvgestions for actn.vn.tie<'

waich they urge chould be inel. uded In ...uca emmera::ion. T'ae




Comnission has reviewed these suggestions. There will be iacluded
in the rule herveafter set forth a list of activities which clearly
fall within the categorical exemptions. Y This list will be subject
to further review and revision as warranted. This is particularly
so because the Secretary for Resources may add or delete categorical
exemptions. (CEQA §5 21086, 21087; Guidelines § 15115.) It should
also be noted tkat, since this is a new area, there may be certain
general categorical exexptions which, when applied to matters before
tae Commission, may have substantial emvirommental impact. For
exaxple, Section 15102 of the Guidelines establishes the follow:.ng
categorical exexption:

"Class 2: Replacement or Reconstruction. Class 2
consists of replacement or reconstruction of exist-
:.ng structures and facilities where the new structure
will be located on the same site as the structure
replaced and will have substantially the same
purpose and capacity as the structure replaced,
including but not limited to:

de de %

(d) Replacement of a commercial structure with
a2 new structure of substant:.ally the saxe
size and purpose.”

. IZ an electxic corporation sought te reconstruct 2 genex-
ating plant using one type of fossil Zuel with another,plant( |
sudbstantially the same size which would utilize a different type
of fossil fuel or nuclear power, it would seem that the oz'oject
zight De covered by the categoncal exemption. I:ven :x.f tais be 80,
and an EIR is not required under CEQA and the Guidelmes, the
Comuission would exercise its gemeral juxisdiction and require a

15/ & party may by appropriate motion raise the question of whether
a project not listed in the ru}.e £falls. w:.th:m 2 categoncal '
exemption.
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f£oll development of envirommental comsiderations in the proceeding.
(Pub. Util. Code 5§ 7CL, 702, 761, 762, 762.5, 768, 100L, etc.;
CEQA §5 21000, 210CL; Genmeral Order No. 131; Northern Cal. Assn. v
Public Util. Com. (1964) 51 C 2d 126.) SRR «
The Guidelines permit the determination of what is a
ministerial project exemption by enumeration or on a case-by-case
basis. (Guidelines § 15073.) The Commission is of the opinion and
fizds that these determinations should be mede oz a case-by-case
basis. The motion procedure, heretofore discussed ’ p::oizi&ési an
expeditious way for a prompt defermination " of whether a pai'ticular
project does not require an EIR because it falls under the minfsterial
exemption. ‘ | : ”

The questiorn of when the Commission is the léad‘- agen?:y
and must prepaxe an EIR is a complex one. Section 15065 of_:thfe, i
Guidelines provides: . o

"Designation of Lead Age.ncg. Where two or morxe public
agencies are involved with a project, which agency
shall be the Lead Agemcy shall be determined By the
following principles: ‘ '

(2) The lLead Agency shall be the public agency
which proposes to caxrry out the project. |

(b) If the project is to be carried out by a
nongovernmental person, the Lead Agency
shall be the public agency with the
greatest responsibility for supexvising
or approving the project as a whole. The
Lead Agency will generally be the agency
with genexal govermmental powers rather

an agency with a single or limited
purposc which is involved by reasom of
the need to provide a public service or
public utility to the project; in such
cases, the single or limited purpose
ageacy will, upon request, provide data
concerning all aspects of its activities
required to furnish service to the project
to the agemcy drafting the EIR, and no
separate EIR will be required in regard
to such activities. .
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(¢) VWhere more than one public agency equally .
meet the criteria set forth in paragraph b
above, the agency which is to act first on
the project in question shall be the Lead
Agency (following the principle that the
envirommental impact should be assessed as
early as possible in governmental plannirng).

In the event that the designation of a
Lead Agency is in dispute among public
gencies«, any public a%ency may submit

e question to the Office of Planning and
Research which shall designate the Lead
Agency based on consideration of the above
priorities, along with consideration of
the capacity of such agency to adequately
fulfill the requirements of the CEQA."

There is no doubt that if an application for a. certificate
of public convenience and necessity to comstruct and operate a water
system 1s filed for the purpose of providing water to a proposed
residential subdivision, the primary question involved is whether
the subdivision should be built. In this instance, the ageacy which
bas jurisdiction to determine whether the subdivision should be
built would be the lead agency. However, if an operating water
utility needs to increase its plant in order to provide adequate
. sexvice to its customers (see Solemint Water Co. -(1963) 68 CPUC 111;
A. and M. J. Sterkin (1967) 66 CPUC 740) the matters raised in such
proceeding are within the purview of the jurisdiction of the Commnis~
sion. It is the Commission which must weigh the service needs of
the customers along with envirommental, technical, and econo_m:ic
considerations to determine whether new rlant should be comstructed.
When an EIR Is required in this situation, the Comuission would be -
the lead agency. | Lo 5 o

The foregoing is particularly true in the case of electric
generation or transmission systems, which are parts of an inter-
comnected grid. While a gemerating plant may be sitvated in a
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particular locality, it is designed to serve the entire system.
While other agencies may have jurisdiction over certain aspects of
the proposed project (see Oranze County Air Pol. Con. Dist. v Public
Util. Com'n. (1S71) & Cal 34 945), the primary deternination -
whether the project is necessary, considering social, economic,
environmental, and techmical factoxrs - is to be determmined by the
Commission. (Oranze County Air Pol. Con. Dist. v Public Util.
Com'n., supra, at p. 23; Genmeral Oxrder No. 131.) When an EIR Is
required in connection with an electric gemerating plant project,
the Commission would be the lead agency.

Electric transmission lines are another exa:nple of a s:.tu-
ation where the Commission would be the lead agenmcy if an EIK is
required. Transmission lines are part of the intercomnected grid.
They generally rum through the territory of many public agencies.
The question of whether a traasmission line should be constructed is
within the primary jurisdiction of the Commission.

The Department of Public Works, City of Los Angeles, and
Southern Pacific Tramsportation Company helped develop the recoxd

with reference to lead ageney determinations in transportation
Tatlers. Attention was focused on Guidelires Sectiom 15065(3) which

nakes 2 public agency carryingz out a project the lead agency. TFoxr
exzmple, 1f the State I-Iighway Commission adopts a freeway route
which will require grade separations where the freeway would czoss
rallroad tracks, the Department of Public Works which would carry
out the construction of the freeway would be tb.e lead agency aad be
required to prepare the EIR for the entire project, :.ncludmg the
grade separations. ‘ ‘ S

The Commission will, in the rules he*einafter adopted
set forth the situations where it cleariy is or is mot the lead-

zgency. A ruling on situations not enumerated may be obta.:med undec .
the motion procedure hexretofore dn.scussed ’
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Various parties urged the Commission to include in the
rules time limits in which the Commission would be required to act.
The EIR requirements of CEQA apply to 2 myriad of situations before
the Commission ranging from applications for authority to construct
nucléar gemerating plants to applications for authority to operate
as a highwey common carrier. The Commission has had no experience
in preparing EIRs. While we recogunize the concern of the parties
for prompt processing of EIRs, we also fecognize that the EIR
procedures require the Comnission to take an appropriate amount of
time to do its job urder CEQA.QQ/. The Commission finds that it is
not appropriate at this time to include time limits in the rules
herein adopted. We believe the motion procedeze, heretofore discussed,
will remove many of the concexrns expressed by the parties advocating
time limits. . - o

Section 21089 of CEQA provides that:

"A public agency may charge and collect a reason-
able fee from any person provosing a project
subject to the provisions of this division in
order to recover the estimated costs incurred by
the public agency in preparing an ervironmental
impact report for such project."

Since the Legislarure has not provided funds for the Commission to
implement the EIR provisions of CEQA and the Guidelines, the xules
herein adopted will provide for the collection of an appropriate
fee. However, various questions are preseuted in commection with
the adoption of a xule dealing with fees. "

20/ “Of course, independeat review of the 'detailed statement' arnd:
independent balancing of factors in an umncontested hearing will
take some time. If it is done properly, it will tcoke 2z sig-
nificant amount of time. But all of the NEPA procedures tzake
time. Such adminmistrative costs are not enmough to undexcut the
Act's requirement that environmental protection be considered
"to the fullest extent possible,’....” (Calvert Cliffs® Coord.
Com. v United States, supra, at p. 1113.) T
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The statute provides that a fee may be collected from "any
pexson proposing a project'. The staff proposed a rule‘requi:ihg |
a fce from the "proponent" of a project. Who is a proponent?

There are three principal types of formal proceedings before
the Commission: applications, complaints, aad imvestigations oa the
Comnission's own motion. It is clear that whem an application is
filed with the Commission seelking a permit, licemse, certificate, or
other eatitlement of use, the applicant is a proponeat and may be
subject to the fee provisions. Complaint and imvestigation cases
pose provlews. - - "

The subject matter of a complaint or investigation is-
often directed to requiring az utility to do something for which a
pernit, license, cextificate, or other entitlement of use would be
required if the utility sought to do the act voluntarily. (E.z.,
Town of Woodside v P.G.&E. (1965) 64 CPUC 51; Angell v P.G.&E. (1970)
7C CPUC 748; Undergrounding Electric Utilities (1970) 71.CRUC 134.)
The EIR provisions of CEQA would apply to these situations.

Section 1702 of the Public Utilities Code provides in part

that:

"Complaint may be made by the commission on its owm
xotion or by any corporation or person, chawber of -
commerce, board of trade, labor organizatiom, or any
civic, commercial, mercantile, traffic, agricultural,
or menufacturing association or organization, or any
body politic or municipal corporation, by wxitten
petition or complaint, setting forth any act or thing
done or cmitted to be dome by any pudblic utility,
includirg any rule or charge heretofore established
or fixed by or for any public utility, in wiolation
or claimed to be in violation, of any provision of
law or of any order or rule of the commission.”

21/ Instead of oxdering the action ox project directly, the Commis-
sion could oxder the utility to file an appropriate application
to do it. (So. Cal. Freioht Lines (1961) 58 CPUC 610, 621,
Orce Paragraph 73 Pac v ».L.&T. and P.G.&E. (1970) 71
C2TC 469, 473.) -
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While a complainant is the moving party under Seoﬁion 1702,:it‘is
difficult to see how his right to complain under the law can be
qualified by charging him for the preparation of the EIR if the
relief requested requires one. The same is true when the Con:ﬁission
on its own motion investigates a violation of law or commences an
investigation aftexr the filing of an spplication to give it juris-
diction to make an order considering all alternatives.

There may be situations where the Commission insticutes .
an investigation and is the propoment of a project within the meaning
of CEQA Section 21089. The same may be true in some instances fox
complainants, intervenors, or interested parties. Bowever, there may
be other instances where the respondent or defendant should be con-
sidered the proponent because the proceeding axose from its failure
to do that which was required by law. (City & County of San Francisco

v Fublic Util. Com'a. (1671) 6 Cal 3& 119, 129; Brc:.dcrt: v Southern
Pac. Cc. (1964) 61 Cal 2d 659, 662.)

The Commission finds that the motion procedure, heretofore
discussed, should include a motion to determine which party in a
part:.cular proceeding is the proponent with respect to the payment
of the fee for the preparation of an EIR.

The staff proposed a rule dealing with the collection of
fees by the Commission for the preparation of an EIR. The suggested
rule prov:.des for the payment of a minimum deposit at the time a
proceeding involving a project is filed with the ‘Coumission. The
amount deposited is subject to increase or refund depending on the
actual costs incurred by the Commission. In transportation matters
the deposit is set at $500. In other utility matters the. depos:.t:

is based on the estimated cost of the project and installment pay-‘
ments are pemitted
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At the hearj.ng many of t:he parties expressed copcern about
how a determination would be made as to whether or mot a deposit
would be required when it was not clear in a particular situztion
whether an EIR was required or the Commission was the lead agency.
The Commission is of the opinion that the motion procedures, hereto-.
fore considered, adequately deal with the problem. L

Various parties contend that the staff pronosal is
erxoneous insofar as it bases the £ee proposed to be charged for an
EIR on the actual costs incurred by the Commissiom. It is argued
that the Legislature intended in CEQA Section 21039 to have a proponent
of a project apprised in advance of the cost of the EIR so that he
night comsidex this cost in eva.luat:.ng whether or not to proceed
with the project. Under this contention, the estimated cost would
be collected by the Commission whether it was less than or. in excess
of the actual cost. The Commission concludes that this contention - |
is not correct for the reasoms hereinafter set forth. :

The Commission concludes that the words "estimated costs”
in Section 21089 were ictended to help avoid accounting disputes and ~
p:.'ov:.de latitude for public agencies in arriving at costs where K
thm:z: accounting and bookkeeping systems were not set up %o segregate
ou.t each 2odevery cost for an EIR, including general overheads.
“Section 21089 does not provide that the estimated costs must be
determined in advance of the preparation of the EIR. Furthexmore,
it is clear fxom CEQA and the Guidelines that the Commission ¢annot
at the time of the filing of a proceeding know the magnitude of the
EIR which may be required. CEQA Section 21104 provides that prior
to comp“ eting the EIR the Commission shall consult with other public
agencies end may consult with others having special expertise prior
to ¢oxmpleting an EIR.—/ The Guidelines set up procedures for

22/ "21104. Prior to completing an environmental impact report, the
responsible state zagency shall consult with, and obtain comments
from, any public agency which has Jur:.sdlctn.on by law with
respect to the project, and may consult with any person who has
specialdeaperase w:.t:h respect to any environmental :meact
involve , ,

-26-
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circulating and obtaining comments on the draft EIR before the final -
EIR is prepared. (Guidelines §§ 15085, 15146, 15144.) The Commission
is recuired to evaluate the comments received from those who evalu-
ated the draft EXR. (Guidelines § 15035(d).) It is obvious that
such comments may bring forth facts and issues which would require
enlarging the scope of the EIR. The Legislature could not have
intended tha.“ fees for am EIR should be detexmined before the
aagnitude of the EIR was known. ,

The staff’s proposed rule would make the fee p*ov:.s:.ou
appliczble to Negative Declarations. Some of the parties. _conte.nq
that this is illegal because there is no statutory basis ‘therefor.
They argue that CEQA Section 21089 only authorizes a fee in connect:.on
wita EIRs and that it does not apoly to Negat:.ve Declarat:x.on.,. There
is no merit in this contention. '

A Negative Declaration is one type of EIR. The term |
Negative Declaration does not appear anywhere in CEQA. The term
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is established and defined in Section 15083 of the Guidelines.2d/

It is clear that a Negative Declaration is an abbreviated EIR, which
indicates that, after comsideration, the project is found to be one
which does not significantly affect the eaviromment. It is proper to
apply the fee provision of _the rules herein adopted to Negative
Declarations. | \

23/ "15083. Negative Declaration. A Negative Declaration shall be
prepaxed Eor a project which would ordinarily be expec-
ted to have a2 significant effect on the enviromment,
but which the Public Agency finds will have no sigrifi-
cant effect on the enviromment due to circumstances
peculiar to the specific project. .

(2) A Negative Declaration must include a description
of the project as proposed, and a finding that
the project will not kbave 2 significant effect
cn the enviromment.

(b The Negative Declaration followed by notice of the
action taken regarding the approval or disapproval
of the project must be filed with the Secretary for
Resources, if the responsible a;ency is a state
agency, boaxrd or commission. If the responsible
ageney is a local agency, as defined in thkese
Guidelines, these documents shall be filed with
the county clexk of the county, or counties, in
which the project will be located. The Negative
Declaration shall be f£iled with sufficient time
vefore the project is approved to provide amn
opportunity for members of the public to respond
to the finding. The Negative Declaration should
not exceed ome page in length. : |

(e) After completing a Negative Declaration, the respon-
sible agency shall file a copy of the - -Negative :
Declaration and a Notice ¢f Determinztion. The
Ng_tiége of Determination shall include t,';::xg decision
oL the agzency to approve or disapprove the project,
the detecmication B che o ency SRether theppr'éj ect
will have a significant effect on the environmment,
and whethexr an "EIR has been prepared pursuant to
the provisions of CEQA.

1) 1If the respousible agency is a state agenc
¢ the Notice of Determination shall e Fiee
with the Secretary of Resouxces.

2) 1If the responsible agency is a local agenc
2 the Notice of Determination shall de. 2es’

with the county clexrk of_ the county or coumties
in which the pxoject will be located.”

-28-
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CEQA and the Guidelines provide that an agency required
to prepare an EIR may prepare it itself or contract for the prepara-
tion of 21l or a portion thereof. (CEQA § 21100, Guidelimes § 15065.)
Various parties contend that to the extent a propoment is required
to pay a theoretically unlimited fee for the preparation of an EIR,
over which the proponent has no contrel, it amounts to the tak:.ng
of propexty without due process of law. The Commission finds that
‘the EIR fee provisions do not violate the Federal or C(.la.foma ‘
Constitutions. : : :

CEQA Section 210289 provides fox the charge a.nd collectmon
of a reasonable fee. Reasonableness is an accepted comstitutional
and legal standard which may be determined by applying it to the
facts of each case. (See cases collected at 36 Woxds and Phrases,
pp. 405-664.) Among the factors in determining reasonableness of
a2 fee for the preparation of an EIR are the magnitude of a proposed
project and the envirommental implications of the project. Further=-
more, while the relative cost with relation to the proposed project
to a propoment for preparing an EIR is one factor in comsidering
the reasonzbleness thexeof, this factor cammot be used to preveat
the Commission from preparing a proper EIR as mandated by Law.-
(Calvert Cliffs' Coord. Com. v United States, supra, at P- 1113.)
A proponeat cannot be permitted to contxrol how the Conm...ssxon preoar&c'
or causes the EIR to be prepared. ' : |

Due process does require that a proponent, upon whom the '
Coxmission proposes to assess z fee for the p::e_p.;.rat:.on of an_EIR,,
be afforded the opportunity to challemge the reasonableness of the
fee. (Randone v Appellste Deparmment (1971) 5 Cal 34 536, 553;
Erdler v Schutzbank (1963) 53 Cal 2d 162.) Propoments will de
affcxded the opportunity to challenge the reasonablemess of a pro-
nosed deposit or fee wmder the motion procedure, heretofore discussed.
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It will be necessary to formulate p—ocedures fox contz:ac«.:’.ng
for portions of an EIR, where appropriate, on a case-by-case basis.
Questions arising wnder this section may de determinOd undexr the
aforesaid wotiom, - '
Some parties contend the minimum deposits reconmended oy
the staff in comnection with the pr0posed fee rule are improper
because they are not supported by any evidence of record. Ihere is
no merit in this contention. |
A staff utilities engineer testified about the schedule
pertaining to non-tramnsportation utilities. He testified that _
the Commission presently had no funds in its budget for the prepara-
tion of EIRs; that in preparing the proposed schedule he bad .
considered the costs the Commission might fncur in utilizing the
services, undexr contract, of other state agencies such as the Air
ReSot:rces Board, Department of Water Resources, and Divisi ion of Mines
and Geology* that he had examined a fee schedule prepa.red by the
”Resouroes Agency for a licensing proceed:.ng~ that he had exam:x.ned

a fee schedule of the Atomic Energy Commission and that he had
examined the costs expended by Southern Californmia Edison: Company
in preparing an envirommental statement in connection with o'ne‘_--o-f' '
its projects. A transportation engineer testified that he prepared
the minimun deposit section relating to tramsportation matters. He
indicated that he based his recommendation on his knowledge of the
types of transportation matters handled by the Commission and con-
sidexation of those which might require an EIR or Negat:.ve
Declaration. The Commission finds that the minimum detoslts ‘proposed
by the staff are fair and reasonable. Iif a: proponent in a particular
mattex believes that the minimum deposit required is not reasonable,
be may file a motion in connection with z:he ‘deposit and obtain a
ruling on the reasonableness thereof.
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There is disagreement among the parties regarding the proper
elexents to be included in calculating the fee for the EIR. The
staff contends that the time of 21l Commission persommel involved in
comnection with the preparation of an EIRgé/ and the cost of ‘coz.'-z-
tracting out, when applicable, are properly includable. Some Parties |
contend that if the position of the staff is adopted they could be
placed in 2 situation of fimancial detriment by their opposition,
which they claim would be wncomstitutional. The function of an EIR
is to insure that envirommental issues are properly considered as
mandated by CEQA. The responsibility for so doing is placed upon
the Commission and not the propoment of a project. The hearing
process is ome way to inquire into, test, and develop envixonmental
data. In general, the time spent at hearings by Commission personnel
in comnection with an EIR is properly includable in the fee. The
Coumission recognizes that, on occasion, an opponent of a project
way attempt to unnecessarily extend a bearing. If this were to ‘
occux, the question of whether such additional hearing _time'; should
reasonably de included in the fee can be raised by the motion in .
connection with fees, provided for herein. However, the Commissiom
will not permit the specter of a higher EIR fee to be used to limit
xeasonable opposition to a project. - - o

The rule proposed by the staff would require proponents
To include in the required EDS a list of the persons responsible for
compiling the data therein and their qualifications together with z
list of witnesses who will testify in behalf of the EDS in'the event
oL a hearing. Various parties attack the proposed requirement of
enuerating witnesses at this stage of a proceeding. ‘They argue
that, in the usual case, there may be several persons qualified to

24/ This would include the time speat by the staff in reviewing a
proponent's EDS, the investigation and pre;»aration of indepgnden:
staff environmental exhibits, the Exaciner’s time in preparing ‘
& £inal ZIR, and the time 2%t the hea:ing of the staff and S
E:éa{miner devoted to the comsideration of matters relating to the

-31~
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testify in suppoxt of an EDS; that the hearing may be many months
o the future, and it would be difficult to ascertain which of these
pexrsons would be availsble at the time of the hearing and that the
question of enumerating witnesses is more properly left to a pre-
hearing conference. There is merit in this contention, and the witness
enuxnexation provision will not be adopted. -

The Commission rezlizes that the rules herein esta.bl..shed
deal with new subject matter. Experience under the rules may indicate
the need for additioms or revisions. Furthermore, actions by the
Secretary for Resources, who is authorized to revise the Guidelines
(C2RA § 21086; Guidelimes §& 1S115), may require changes. The Commis=-
sion will, when appropriate, inquire into the need for rev:.sion of
the rules established herxein. , L

No other points require discussion. The _Cbmi"ssiaﬁ- makes
the following findings and conclusions. | o |
Findings of Fact

l. The procedures adopted by the Coumission for complying with
the EIR requirements of CEQA should be subject to and, insofar as

possible, consistent with the Commission s Rules of Pract:[ce and
Procedure.

) 2, It is the function of the staff to analyze all matters 1
coming before the Commission with respect to whether or not ‘environ-*
mental questions are involved; to amalyze a proponeut’s (other than .
its owa) Znviroomental Data Statement (Z08); to re‘qués‘:' the proponent
To coxrrect any deficiencles which may be found in the EDS .'.-ind’ To pré-
pare such Independent staff studies, reports, or exhidits as may be
necessary to assist the Commission in the preparation of an EIR. To.
the extent the staff opposes, or is opposed by, other parties in a
proceeding, it would be Inappropriate for it to write the :‘.mal ZIR.
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3. Tae Preold.ng Officer to waom a matter is assigned Snoula'
bave the duty and Tesponsidility pursuan: to Rule 33 of prepar:ng<a
finzl EZIR or Negative Jeclaration which may be requi_ec in.*onnechxon
therewita, \ -

4. The pexties should have an opportunlty to £ile excePthES
to the £ipal EIR and as provided in Rules 80 and 8Ll. «

5. With respect to a proiect involved inm a proceeding'before

the Commission, motions to determine whether the pro;eﬂt is exempt
from EIR = "equirements,‘waether tae Commission is the lead agency
required to prepare the EIR, whether a Negative Declaratzon is
required, and in case of dispute, motions To determine who is the
proponent of tae project under considexatiorn, shouléd be permztted
subjeet o the provisions of Rule 63. _ ‘ .

. The establishing of time limits in commection with the
preperation of EXRs is not appropriate at this time. :

7. The Legiclature has rot provided funds for the Commlasxon
to implement the EIR provisions of CEQA and the Guldelinmes. The
Comnission should establisa reasomable fees for the prepa‘atlon Of
SIRs pursuant to CEQA Section 21089.

3. he minimum deposits in connpctﬁon'wx n fees proposed bY
the taf’ are just aed reas onaole..

5. Ministerial exemptions should be ceuerm*ned oa 2 casc-by-
case basis.
10. The rules hereinafser set ;orta should list those activ‘uieg:
waien clearly appear to be cauegorlcal Hd exempg from.bIR requmrements;
under the Guiaelxnes. : ' S : -




1l. Tae rvles herei.ﬁafter_ set forth should list those situations
Zn which the Commission clearly is or is not the lead agency for the
preparztion of an EIR oxr Negative Declaration under the Gun.delinef
12. Tae fee to be charged for an EIR or ‘\Teva...:.ve Declarat:.on
should include, but not be liwmited to, tke time of all Cqmi;sion
personncl, including time spent at public heariﬁgs, reasonably spent
in comnection with the prepaxation of the EIR or Negative Declarxation
end the reasonabie costs of contractiag for the preparation of all or
a portion of an EIR or Negative Declaratiom. ‘
13. It is not necessary to require the proponent of a proj ect
to fnclude im an EBS a list of prospective w:'."newses wao! w:.ll appea:
at the hearing in support thereof. o ' :
,.L Toe ruies set forth in Appendix A at.tached hereto are fa:-.r,

just, and reasonable and comply with the requirements of CEQA and the .
Guldel‘.mes.

Comelusions of Law S -

}

. ,.f,'.,f"-’ I. A rate-palking proceeding before the Comn.ssion is not 2
prm ect within the wezning of CEQA Sect:.on 2106 5(c).
' ‘2. CEQA Sectioms 21000 and 21001 apply to rate-makmg pro-
ceedings before the Commission. |
3. Toe ZIR sections of CEQA (§21100 et seq.) do not apply to
ra..e-m._’::.ng proceedings before the Commission. :
4. CEQA Section 21089 zuthorizes the charging of actusl costs
in cdetermining a reasonable fee to be charged for am m 'l’he words
"estimated costs' in Section 21089 were intended: to help avo:.d
accomting disputes and provide latitude for publ:.c agencies In
arriving at costs where their accounting and: oook.ceeping systewns were
not set up To segxegate out each and every cost for an IR mclud ng
geteral overheads, |
5. A Negative Declaration is ome type of EIR and the Comm:.s
nay chexge a reasonavle fee for the preparation thereo....




6. The Zee provisions provided for in CZQA Section 21089 and
wmder the rules herein adopted requiring the proponent of a proj ject
€0 pay a reasonable fee for the preparation of an ZIR cannot be
applicd to defeat the right to complain of auny act or thing done ox
omitied o be done by any public utility in violation or any claimed
to be violation of any provision of law or order or rule of the
Couxission as provided in Public Utilities Code Section. 1702.

7. The provisions of CZQ4A, the Guidelimes, and the ruleq
aerein adopted waich authorize tae collection of 2 reasovable fee

. fxom a proponent of a projeect for the Commission preparlng an’ EIR do
1ot violate the Federal or Californis Coustitutions. The procedureo
cstaolished An the rules herein adopted affoxrd a proponent due process

o2 Law o-cna;lenge the reasonableness of a fee or aeposit *equlred
uhereln. ‘ ‘ o '

. The oommzssion skouid aooPt the rules set otth“iﬁ_Appondixi
A attached aereto. ‘ Lo S

QRDER

IT IS ORDERED that the Commission's Rules of Practice and _'
Frocedure are hexeby amended to include therein Rule 17.1 whzch is
set forth in Appendix A attached aereoo and is hereoy aoopted
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The Secretary is directed to cause an adequate number of
copies of this decision to be made available for Commnission use and
for service upon and distribution to the appea::ancea herein and to
others concerned therewith, ~

The effective date of this order is the date hereof

Dated at _ San Frameisco = California, ..h:t;., !fz_/_ _
APRIL . 1973, | |
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17.1 (Rule 17.1) Special Procedure for Implementation of the
Caiifornia Envirommental Qnality.Act 0£ 1970. (Prepacation
aad Submission of Envirommental Impact Reports.)

A. In Generzl

This rule was developed and issued pursuant to the Calx-_‘
fornie Envirommental Quality Act of 1970 (CEQA) and the Guidelines
for Tmmlementation of the California Environmental Quality Act
promuigated by the Office of the Secretary for Resources (Guidelines).
It shall be the general policy of the Public Utilities Commission to
adopt and adhere to the principles, objectives, defm:.tions, and
criterma of the CEQA and of the Guidelines promulgated thexemmder |

in Iits xegulations under its constitutionzl and statutory authority.
The CEQA requires the Commission to prepare, oxr cause to be prepared
by contract, and to certify the completion of an Envxroumental Impact
Report (EIR) for any nom-ministerial activity 1nvolv1ng the issuarce
to a pexson of a lease, permit, license, certificate, ox other '
entitlement for use, for which the Commission has the princlpal
xespousibility for approving and which may have a signif...cant effec* /
on the cavironment. SR

~ B. Objectives | f.~'

1. To caxry out the leglslative iatent eworéssed in the
CEQA, Pub. Resources Code Sections 21000 and 21C01, and soec;flcully

2. To ensure that environmental issues axe thorough;y, .
expertly, aad objectively considered within a reasongble_perxod of,
time, so that eavirommental costs and benefits will assume their
proper and co-equal place beside the economic, socizl, and techni~
logical issues before the Commission, and so that there will not be
undue delays in the Commission's decision-waking process. | :

3. To assess in detail, as early as possidble, the potentxa’
envirommental impact of a proposed project in oxder that adverse
effects are avoided, alternatives are investigated, and envmronmental
quality is res uored or enhanced, to the fullest extent. possible. ‘
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4. To achieve an appropriate accommodation between these_
procedures and the Commission's existing planning, review, and
decision-naking process.

C. Proporent's Environmental Data Statement

In compliance with the CEQA, and except as provided . in
Sectioms E, I, K, L, and M of this Rule, each proceeding concerning a
project which requires the construction, alteration, mcdification,
expansion, extensiom, relocation, or elimination of facilities shall
include an exhibit entitled "Environmental Data Statement”. Such
statement shall be prepared by the proponent of the project for ‘which
Commission approval 1s sought. An applicant, complainant, intervenor
interested party, or the Commission staff may be the proponent of a
proéect in a given proceeding. ‘ ‘

D. Filings : ‘

1. Form - In addition to meeting the requirements of the
Coumission's Revised Rule of Practice and Procedure No. 2, the prb-
iponent smEnvironmental Data Statement (EDS) shall be a separate
“;exhibit:nbt%phyaically attached to the application or pleading, but
‘ﬁaééémpanying such application or pleading. Except where the.
Commission is the proponent, Proponent shall file the original and
" 12 copies of its EDS. '

2.  Content and Criteria - The Environmental Data Statement
shall contain the informwation neeesqary to enable the-Commission *o
evaluate a project and to prepare an EIR, as provided herein- |

L
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In ticular, as part of the EDS, propenent
%ill include a statement as to whether the -
project may have a "significant effect" on
the enviromment. If the proponeat’s position
is that the project will not have a signifi-
cant effect, then the EPS will include a
motion requesting a Negative Declaration

and supporting material. Specifically,
proponent must provide a description of the
cavironment existing before commencement of
the project, and detailted information sup-
porting the contention that the project will
oot have a significant effect on the environ-
ment. o

If the propoment's position is that the
pProject may have a significant effect on the
enviromuent, the Environmental Data Statement
shall provide sufficient information fully
developing the following: :

(1) The envirommental impact of the proposed

(2) Any adverse envirommental effects
which canmot be avoided if the PIO~ .
posal is implemented.

Mitigation measures proposed to
minimize the impact.

Alternatives to the proposed action.

The relationship tetween local short-
Cexm uses of man’s enviromment anrd
the maintenance and enhancement of
long-term productivity.

Any irreversible envirommental changes
which would be involved in the proposed
action should it be implemented.

(7) The growth-inducing impact of the
proposed action..

In additfon, the EDS “shall discuss the extent
of the conformity of the proposed proiect
with all legally applicable envirommental
quality standaxds. The EDS shall deal fully
with not only the altermative courses of
action to the proposal, but also, to the
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maximum extent practicadle, the enviroa-
zental effects of each altermative.
Further, the EDS shall specifically dis-
cuss plans for future development related
to the application under consideration.
The above~listed factors should be
considered to be illustrative and not
recessaxrily exclusive.

The EDS shall include 2 list of persons and
their qualifications responsible for com-
piling the information as to a given area
of environmental concern, and a discussion
of the methods and procedures used to
produce the information.

1. Any propoment of a project within the purview 6f“CEQA
which is the subject of an application, complaint, or order
instituting investigation or any person or entity wko has appeared

or is entitled to

appear in such proceeding as a re3pondent,

~protestant, intervenor, or interested party (See Rules 53 and 54)

or the Commission
notions:
a.

staff may file in such proceeding the following

A motion to determine whether or not the
project is included under the categorical
exemptions established in the Guidelines
waich would exempt the project from the
EIR requirements of CEQA.

A motion to determine whether or not the
project is an emergency project as defined
in CEQA and the Guidelines and is exempt
from the EIR requirements of CEQA.

A motion to determine whether or not a
project is a ministerial project as
defined in CEQA and the Guidelines and:

éEszempt from the EIR xequirements of

A motion to determine whether or not the
Commission is the lead agency, as defined
in the Guidelimes, and responsible for
the preparation of an EIR which is
required by CEQA. | .
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A motion to determine whetker or not,
where the Commission is the iead sgeney,
a Negative Declaration rather than an
EIR should be issued in the proceeding.

A motion by the Cormission staff or any
appliceat or complainant in any appli-
¢ation, c¢omplaint, or order imstituting
investigation or any person oxr entity
who has appeared or iIs entitled to appear
in such proceeding as a respondent,
pProtestant, intervenor, or interested
paxty to have detevmined who is the
proponent in the proceeding for purposes
of Sections D.1. a=nd C.

A motion in cormection with determizning -
the reasonablemess of a deposit or

fee required under Section 0. A pro-
ponent who is required under thase
Tules to pay a fee or deposit on zccount
thereof for the preparation of an EIR
nay file a motion to have determizned

the reasonableness of such fee or
deposit. :

2. If 2 motion made umnder this Section E iz filed In &
proceeding seckirg ex parte action or prior to hearing in other
proceedings, it shall be served upon ali parties upon which service
of the application, complairnt, order instituting investigation, or
other ordexr was made or required to be made. If the motion is made
during the course c¢f a hearing, it shall be served omn &il parties of
recoxd.

Except for motions to determine whether or not an
émexrgency exemption (Section E.1.b.) exists, the parties upoh.whom
The motion is sexved and the Commiscion staff shall have 15 days in
which to respond to the motion. In the case of a motion dealing
with an emergency exemption, the time shall be 7 days. The. Commission
or the Presiding Officer, pursuant to Rule 63, may in an apprdptiate
proceeding, for good cause shown, shorten or enlarge'the :iﬁé:ig‘

which a respoase wmay be filed.
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Action shall be taken on the motion in acco:dancé

with Rule 63.

F. Preparation of Draft EIR _ , o

1. After receipt of the propement's EDS, and prior to

any hearing on the project concermed, the Commission will determxn;
ia sccordance with' Seetion E on motion by a party or on its" OWn
motion whether the Commission is the publie agency'wﬁxch has- the
prineipal respensibility for approving the project as defined in
the Guidelines, and whetker it should therefcre be conside:ed to be
the '"lead agency" responsible for preparation of the Negativ
Declaration or the Final EIR. - Notice of the determznation that
the Commission is the lead agency as to the specif ¢ project wm"l
be included in the Notice of Completion filed pursuant to
.. Section F.5. of this Rule, o ' ‘
' 2. If it is determined that the Commission is the 1ead
v7agency, the Commission in accordance with Section E will dete:mxne _
on motion by a party or on its own motion whether the pro;ect may
have a significant effect on the environment.




C. 9452 1lmm fek *

APPENDIX A
Page 7 of 17

3. 1If it is determined in accordance with Section E that
the proposed project will not have a significant effect on the
environwent, a Negative Declaratiom, prepared in conformance with
the CEQA and the applicable Guidelines, shall be issued by the -
Presiding Officer, pursuent to Rule 63, unless the Commiss:ﬁon by
order otherwise p::ov;'.des and filed immediately thereafter but
not less than 30 days before the project is approved, with the
Secretary for Resources. Specifically, the Negative Declaration ,
shall be prepared after consultation with all other public agencn.es
which must approve the project in question or a part of the progect.
The Negative Declaration shall x:eflect the comments of all public
agencies so involved. : |

4. If it is determined that the proposed. proJect may
have a significant effect on tke en.vn.romnent - the staff skhall make
a0 Initial review of the proponent's EDS for form, adequacy, and
objectivity and, if necessary, recuest proponent to correct any
deficiencies found therein. The EDS reviewed, corrected ox
amended by the steff may become the Commission's "drafe EIR".

When issued, the staff will arrange for circulation of the draft
EIR for comment to all public agencies which have Jur:.sd:'.ct:.on by :
law ovexr the proposed project. It may also be. circula.ted for coument
<0 any person who has special expertise with respect to any area of -
envirovmental concern involved in the project. The Stoff n2y also
consult with and request the sexvices of state agencies or ‘others:

wao have special expertise with respect to any' area’ of env:ironmental
concern involved in the project | ' :
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The identity of all federal, state‘, or local agencies,
other organizations, and private individuals consulted in preparing
the EIR, and the identity of the persons, firm, or agency preparing
the EIR, by contract oxr other authorization must be included: :.n the
Final EIR. L
5. As soon as the draft EIR is completed‘, but befére"

copies are sent out for review, an official notice, entitled the
Notice of Completion and stating that the draft EIR has been com-
pleted, must be filed with the Secretary of the Resources Agency.
Toe notice shall include a brief description of the project, its
proposed location, and an address whexe copies of the draft EIR
are available.

_ 6. Notice of comp...etion of the draft EIR shall also be
given by the staff to: the county and municipal planning commiss:.ons
and the county and mumicipal legislative bodies for each couuty or
¢ity affected by the proposed facility, the state highway engineer )
othﬁr interested parties having requested such notification; and: o -
the Department of Public Health, to the Water Resources Control:
Boaxd, to the California Regionmal Watexr Cuality Control Boaxd, to )

Qtae Aix Resources Board, to the Air Pollution Control D:.strz.ct if
any, in whose jurisdiction the proposed facility will be located

to the Department of Public Works, to the Department of Aeronaut:.cs,
and to the State Lands Commission.

Notice shall also be given to the general publ:.c by
advertisement, not less than once a week, two weeks successively irc a
newspaper or newspapers of genmeral circulation in the ‘county or
comties in which the proposed facility will be located. Copies of the
draft ZIR shall be available to members of the public and may be
purchased for their actual cost of reproduction and handling. |

7. 1In the event the proposed pro;ect: is the subject-of 2
hear:mg such hearing shall be held not less than 20 days after the

draft ZIR bas been made available for coment and for :.nspec..;on by
the publiec. . )
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G. Environmental Impact Report

1. Zvidence in stuppoxrt of the proposed project based on
. proponent's EDS shall be presented by the proponent at any hearing‘ .
ordered by the Commission, Staff and all other parties taking a
position on envirommental matters may offer formal evidence fox t“e-
record jim support of their enviroumemtal positions.

2.a., Unlesc the Commission by oxrder otherwise pfovides,

Final Eavironmental Iupact. Report shall be prepared and filed, after

aearing, in conformance with CEQA.and the Gaidelines, oy the Presiding
Officer.

b. The Comm!ssion or: the Prcsiding Cfficer, pur ugnt to 3

Rule 63, in its or his dlscretlon nay prcvide for hearxngs solely
on envirommental issues. |

3. The parties shall have the opportunzty to~file f 

exceptions and replies to the Final EIR as provided In Rules 80 ard 81.
4. The Final EIR shall be included as part of the
Commission's regular hearing record.
5. Copies of the Fimal EIR shall be made avaz*able to the
Legislature. The Final EIR shall also be available for inspectmon
by the general public who may secure 2 copy théreof-by pajing for the
aectual cost of reproducing and handling such copy. It shall also be
filed with the appropriate local planning agency of any city, county,
or city and county which will be affected by the project. In
uddmtzon the Secretary's office shall cause copies of the LIR to
be served upon all parties to—the proceedxng.
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6. Except whexe the staff is the proponent, 2nd subject
to applicable provisions of law, & reasomable fee will be charged
the propoment of a project subject to the provisions OL the
Eavironmental Quality Act of 1970 in oxder to recover the actual or
estimated costs Inmcurxed by the Commission in orepar1ngha anal EIR
for sucb.p:o;ect as establisbed and set forth in Section 0 o~ this
Rule.

H. Ex Psrte Proceedings ‘ :

If zo protests axe received'wmthin.thirty deys of the date
o% the certificate of sexvice of any proceeding subject to the EIR
provisions of the CEQA, the watter may be comsidered ex parte;
howevex, 2ll portions of this Rule, except those relacing specificelly
to hearings shall apply. : |

I. Projects Involving Maior Federal Actions

Or As To Vhich The Commissiom Is Not The
Lead Agency

l. Whken an EIS has been, or will be, prepared for the sswe
Project puxsuant to the Natiomal Envirommental Policy Act of 1969
(NERA), 2all or any appropriate part of such statement may be submitoed__
¢y & propoment In lieu of all cx any part of an EDS requ*red by this
Rale, provided that the fedewal ZIS fully develops the f&CuorS in
Section D.2.,b, of this Rule,

Similarly, such an EIS prepared pursuan: to NE?A 03y
be filed in lieu of all or any paxt of 2 Fimal EIR requxred by the
CEQA provided that it fully develops the factors in Section’ D 2 b
of this Rule. . :

2. Whenever a F;nal EIR or Negative- Declaratzon has been,
oxr will be, prepared for the same project by a public agency other
than the Commission, copies shall be submitted in liew of the EDS
required by Sections C and D.1. of th.s Rule. :

Such an EIR prepared pursuant to the CEQA may be £filed
in lieuv of a Final EIR required by the CEQA to be preoared by the
Comxission, but shall be considered oy the Commissxon p*mor to
approving or disapproving the progech.
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J. Final Commission Action , ,

The Commission shall adopt 2 Final ZIR and consider the
contents oL the report in mam.ng a decision on the proj ect.

1. The f£final order of the Commission approv:'.ng or _
disapproving a proposed project shall :.nclude fmd:.ng.; of fact and
conclusions of law based upon the environmental factors enumerated
In Section D.2.b, of this Rele and the views and comments expressed
in conjurction therewith by the proponent and all those walking formal
comzent pursusnt to the provisioms of Sectiom G.2.c.

2, 4fter making a decision on 2 project as to which an EIR
was prepared by the Commission, the Coumission shall file a motice,
specified the Notice of Determination, with the Secretary for
Resouxces. Contents of the motice shall be as provided in the
Guidelines. The motice shall also be £iled with the planning agencies
of any ¢ity, county, city and cowmty walch will be affected by the
project, as soon as possible,

. K. Ministerial Projects : ' ‘

Caly "discretiorary progects”, as de £2ned in the Gu:[delmes
requixe the preparation of an ZIR. The Commission shall determine oum
a case-by-case vasis what oro-iec it proposes to approve are.
"ministerial, 2s defined in the Guidelines, and thereZoxe mot subject
te fhe CEQA. A wotion may be filed umder Section E.l.c. to have
detexnmined whether a project is a m:.nis*'eria" one. |

L. Emerzency Projects

Zpexrgency Projects axe no: sub jeet to the EIR requ:x.remento
Applications foxr approval of pro-ec whica come within the Guidelires’
definition of "emergency projects” neegi not, inciude an env:.::onmantal
data statement, A motlon may be filed! undexr Secti on E.1.b. to have '
determined whether 2 project is an emergency prog ect
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M, Cstegorlcal Exemntions | o
1. Tre following specific projects are within tke classes
of projects which the Seczetary for Resources has exempted from the
EIR requirements of CEQA: L
a. Class 1 Exemptions.

(1) Restoraticn and repair of existing
struetures when they have deteriorated
OoX are damaged, In oxder to meet
current standards of public health
ard safety under the rules of the
Commission or other public authority,
waere the damage is mot substantial
and did nmot result from an envirom-
mental bazardo E

The opexation, repair, maintenance,
or wincr alteration of existing
facilities used to convey or dis-
txibute electric power, natural gas,
watex, oxr other substance, «

(3) The mzintepnance of landscaping
aroumd utility facilities.

(4) The maintenance of native growth
2xound utility facilities.

Class 2 Exemptions. Thke replacement ox
reconstruction, inciuding reconductoring,
of existing utility structures and
facilities wkere the mew structure oz
facility will be located on the same
cite as the replaced structure ox
facility and will have substantially
the same puxpose and capacity ac the
structure replaced. '

Class 3 Exemptions.

(1) Stoxzes and offices for utility purposes
1f designed for an occupant load of 20
persons oxr less, if not in conjunction
with the bullding of two or mecre such -
structures.
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(2) Water wein, sewage, electrical, gas
and other utlility extensions of
reasonable lemgth to sexrve such
construction,

(3) Accessory (appurtenant) structures
to utility structures includin%
garages, carports, patios aund Zences.

Class & Exemptionms. New gardenirg or land-
scaping in cenjmcetion with utility facilities
ox structuxe, not to include the removal of
trees, the filling of earth into previously
excavated laad, with wmatexrial compatible with
the natural fezatures of the site, end wirox
tewporary uses of land having negligivle oz
no permanent effect on the environment.

Class 5 Exemptions. Projects which require
toe 1Ssuance ol street opening permits to:
perult winor alterations in land use
limitations.

s

Class 6 Exemptions., The preparation and
filing oz E%ﬁic data, resezrch, experimental
managerxent, and resource evaluation activities
which do mot result in & serious or major
disturbance to an environmental resource.

Tais Includes the £iling of informational
reports with the Cowmission. o

Class 7 Exemptions, Commission decision-
wking activities waich zre intended to
assure the maintenance, restoration, or
enhancement of & natural resource.

Class 8 Zxemmtions, Commission decision-
making activities if they comsist- of

action taken to assure the mainterance,
restoration, enbhencement, or protection

of the envixonmment, fer exampie, in |
connection with the issuance of instructions
or oxders Lhaving to do with existing utility
facilities. : ' ,

2. Tbe Comission mey, at any time, request that a mew
class of Categorical Exemptions be added, or au existing ome deleted,
as provided in the Guidelines, B
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N. Lead Agencv Determinations _

1. The following are determinations of when the Commission
is or is not the Lead Agency for the preparation of an EIR or
Negative Declarationm: ‘

2, Noau-Tramsvortation U:ility‘Pfoiects o

The Comrission is the Lead Agemcy for -
the following projects:

1} Electric gemeration projects covered |
by G.0. 131.

(2) Electric transmission line projects
covered by G.C. 131.

(3) Gas'storage proiects.

(4) Major gas transwmission projects.

(5) New and non-contiguous utility
facility projects. (independent of
subdivision projects).

6 Radiotelephone'utility projects.,

(7) Telephome sexvice area expansion
Projects. . -

(8 Applications for exemptions from
tndexrgrounding requirements.

(9) 4pplicatioms, complaints or OIIs

directly relatin% o new construction
of utility facilities.

Transportation Ut{lity Projects

(1) Grade Semarations. If grade separation
1S Paxct or & project TO be carried out
by a public agemcy, state or locai, the
20C would not be the Lead Agemcy. PUC
wouid be the Lead Agency as to all othexr
grade separation projects.

(2) New_Street Crossings. I£ new stree: .
crossing is paxt o% a project to be
carried out by a public agency, state
or local, the PUC would not be the
Lead Agency. FEUC would be the Lead
Agency as to all other new street
crossings. o
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New Rallroad Track Crossing., Iif new
railroad track crocsing 1s paxt of a
pxoject to be carried out by = public
ageney, state ox local, the PUC would
not be the Lead Agermcy. FPUC would de
the Lead Agency ac to all other such
projects, .

Railroad Crossinz Relocations. If the
project 1s to oe carried out by a pudlic
agency, state or local, the PUC would not
be the Lead Agency. PUC would be the =
Lead Agency as to all other such projects.

Reilroad Crossing Widemings. If the .
project is to be carzied out by a public
agency, state or local, the PUC would not
be the Lead Agency. PUC would be the _
Lead Agency as to all other such proiects.

Railroad Crossing Protection Installation
Or Alteration. II the project Is to be
carried out by a public agency, state orxr
local, tae PUC would not be the Lead ‘
Agency. PUC would be the Lead Agency as
to ail other such projects.

Railroad Agencg Curtailment. If the.
project is to carrlec out by a public
ageney, state or local, the PUC would not.

be the Lead Agency. PUC would be the
Lead Agency as to all other such projects.

Irack Removal. If the project is to be
caxriea out by a public ageney, state or
local, the PUC would not be the Lead
Agency. PUC would be the Lead Agency as
to all otler such projects.
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{9) Certification Proceedings. The PUC
would be the Lead Agency in the

following proceedings: , |

(a) Adxr - common caxrrier certificaticn.
(®) Bus - common carrier certification.
{c) Bus - Class B charter certification.
(d) Rail - commom carxier certification.
(e) Truck -~ common carriex certification.‘
(£) Vescel - common carrier certificafEOn.

2. A motion may be £iled under Sectiom E,l.d. for a
determination of whether the Cowmission is the Lead Agency with
respect To & project not specifically enuxerated herein.,

C. Fees for Recovery'of Costs
Incurred in Preperins ETRs

l.2. TFoxr any project other than a transportatioaautility
project, where the Commission is the Lead Agency responsible Lox
preparing the BIR, and for whick a cexrtificate of public cdnvénience
and necessity oxr other authority to comstruct utili:y'faéilities is
requized, a depocit will be charged the propoment as set forth belows:

A deposit of thirty dollaxs ($30) Zor 2ach cne
thousand dollaxs ($1,000) of the estimated capisfal
cost of the g:oject to one hundred thousand

dollars ($100,000), ten doilaxrc ($10) for each

ome thousand dollaxrs (31,000) over ome hundred
thousand dollaxs ($100,000) and up to ome mfllion
dollexrs ($1,000,000), £ive dollars ($5) for ecacn

one thouszand dollars ($1,000) over one million

dollaxs ($1,000,000) =nd up to Zive million doilars
($5,000,0005, two dollars {$2) for each one
thousand dollars ($1,000) over five iion dolliaxs
235 900,000} and up to ten willion dollars.
$15,003,000) one dollar ($1) for each ome thousand
dollars ($1,000) over tem million doilaxs ($10,000,000)
and up to ome hundred wmillion dollars ($100,000,008),
and- £i£fty cents ($0.50) for each ore thousand dollar
{$1,0C0) over one hundred mililom dollars ($100,000,000).
A minimue deposit in every case of five hundred dollars
($50C) will be collected to cover the estimated costs
%o be incurred in preparingz an Envirommental Impact
Report. | S o
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b. The minimum deposit will be charged and collected
vhenever a Negative Declaratlon is requested. The costs of. prepaxing
the EIR oxr Negative Declaration shall be paid from such fec. If the
costs exceed such £ece, the propement shall upon disposition of the
proceeding by tae Commission pay the excess costs, and 1£f the actual
costs are less tasm: such fec, the excess shall be refunded to the
proponent, | o o

c. Propoment may elect to pay the epplicsble deposit in
progressive payments due as follows: A one-third deposit at the time
the application or pleading is filed, an additional ome-third upon
notification that the Initial deposit has beem expended in comnectionm
with the preparation of the Envirommental Impact Report, and the
rem2ining one-third upon notificaticn tnat prewously collected
amormts have been expeaded, :

2. Tor amy other proiect, including transportau.:{.on utility
projects, where the Commission is the Lead Agemcy responsible for
preparation of the EIR, the Ccxmission shall determine under Rule 63 ona
case-by-case basis the reasonable deposit to be charged z=nd collect zed
from the propoment of the proiect, with 2 wminimum deposit of $500 to
be charged in evexy case. The costs of preparing the EIR oxr Negative
Declexation shall be paid £rom such fee. Upon disposition of the
proceeding, if the costs exceed such deposit, the propoment shall pay
the actual costs in excess of the deposit, and if the actual costs
zxe less than such deposit, the excess shall be refmdcd;to the
proponent.

' 3. A proponment may £ile an sppropriate motion v.mder |

Section E.l.g. to have determimed whethexr any fee ox deposn’.t required .
nereundexr is xeasonable.




