Decs.si;n . 81357 . @m@m 5‘%

BEFORE TEE PUBLIC UTILITIES comssron oF m smrz OF CAI.I"‘ORN'CA j-‘_’ R

‘fnveotxgat.;.on ou the Cornission's

ow2 motion into. the operations, '

Teles and practices of COMMANDER

INDUSTRIES, INC., a California . _

corporat:.on' Clint Rygel, an bl

individual, dba Ryge Lumber Sales;:

The Xey Corpo-:\t:.on a Cal_...o'*n:.a ‘

cozporation; Publishers Forest ‘ S ,
Products, a Ca}....fornia ccrpo*ation* C ~ Case No. 9341 L
J. &M, Lumber, Iac., a foreign (Filed March 7,.1972)
cor;gora“ion* Jobn B. Tweedy, g S A
individual, ' dba Tweedy L ox Co. H

Marﬂupr*--Wolfe Lunbexr Company, &

California corperation and True- -

stone Concrete: Products, Imc., a

Ca‘i ifornmia corooration. '

" Rawlins Co‘han Attorney at Law, for Commander
1adustrics Inc., respondent

E. J. Siostrom, Attorney at Law, and Mﬂgﬂx,
10T the Co ) ‘

m..smn s..e.ff.

OPINION

This is an investigation on the Comssxon s own mot:.on o
into the wates, operations, and practices of Commander Indus unes;
Ine., 2 Califormiz coxporation (Commander), for the nurpose of.
aete..u:mmg waethexr said respondent violated Sect:.on.. 3664 3667,

ead 3757 of the Public Utilities Code by charging less than applm-'
cable minimum rates in connection with fox-hire ..ran...po atlon :
pexforned for the seven shippers named in the above capt:x.on.

Public hearing was held befors Exminer Mooney in Red
Bluff on Octoder 11, 1972, on which date the matter. was subm:.tted |

Commander operates pursuant to radial hizhway- commo'v. car-
viex and nighway contract carrier permits. It kas a '-ermmal -in

Red Bluif, Dm:z¢, the staff investiga.:.on re.ce.rred Lo herem.a.f:er




had 30 employeec, eperated 20 tractors and 25 sets of trailers,
aud had been served with all applicable minimum rate tariffs und
distance tables, together with ail supplements and additions to
each. Its gross operating revenue for the year end:.n,g June 30,
1972 was $303,859. .
On various days during Jume, July, and August 197]
representative of the Commission staff visited Commander's place
of business in Red BLuff and examined its recoxrds for the. penod
October 15, 1570 through April 15, 1971. The representative tcs«.i‘.— ’
Zied that his investigation disclosed rate errors in ccnnect:.on
with six shipments of bricks tran.,oorted for Tn.eatone Concrete
Products, Inc. (Truestonme), and in commection with various shi. pments
£ lumber for the other six shipper reapondents. Photocopn.es of
freight bills and undexlying documents for this transpoztation and
other necesssxry information were tranmsmitted to a staff rate expert-
wno formulated the rate statements in Exhibits 4 through "0 as
amerded by Exhibits 1% and 12. Each rate exhibit summarizes the
transportation performed for a particular shipper resmndent and
saows the rates and cbarges assessed by Commander, the rates and |
charges computed by the staff, and the amount of undexcharges ,
alleged by the staff for the transportation. The name of the ship-
pex 2nd the amowat of the gl leged undexrcharges in each ezhioit and
the total thexeof are es follows: _
Exhibit \ | Amount _of.* \
No. Shipper ‘ Undexchargzes

& iishers Forest Products $ 1,069.28
S J & M Lumber, Ine. >604.64
6% Rygel Lumber Szles ‘ 042.43 -
7 The Key Corporation 1,502,.93
3 Tweedy Lumbexr Co. "312.42

“ Marquart-Wolfe Lumbex Company 9 587.92

10 Trusstone 17323.86

Iotal Urdexcharges \ IS_ » 983,55

*  As amended by Exhibit 13.
¥k As amended by Exh:.bi.t 12,
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The rate expert testified that the all‘éged ‘rate erxors
resulted £rom improper comsolidation of shipments, assessing flat
charges, failure to assess off-rail chaxrges, and assessing mcorrect
zates. With respect to the six shipments for Truestone, the photo-
copies of the documents for this tramnsportation in Exhibit L show
that Commander assessed a £lat charge of $120 for each .Load_ of bricks
transported, and all but ome of the documents issued by. respond'ent
carrier have the notatior thereon that this was subhawl trénspoftg
tion for Cazmpbell Trucking, Inc. The representative testified, bow- |
cvex, that all charges for this transportation were billed to and
paid by Truestone and not Campbell Trucking, Inc.; that 2o fee paid -
statements oxr subhaul agreements were issued by Campbell Trucking, _
Inc.; and that there was an affiliation between Truestone and = .
Campbell Trucking, Inc. Based on the *epresentative‘o testimony,
it was the staff’s position that Commander was in fact the prime cax-
riexr and not a subhauler for this transportatxon acd should ha.ve
been paid the full minimum rate.

Evidence regerding the Truestone shipments was’ presented |
on behelf of Commander by one of its drivers, the controller of :.ts :
Trucking Division at the time the transportation moved and its
manager. Thae driver's testimony was as follows: He has dr:.ven for
Coxmancex for six years; he knows Mr. Campbell of Campbell Trucking, -
Inc. in Oxnerd aad uses his office to obtain backhaul traffic *’:o*
the Los Angeles avea; at the time the transportation im issue moved, |
there was no dackhaul traffic available, but he was :.nfor:nec’. by
¥r. Campbell that Campbell Trucking, Inc. had been engaged to haul
oricks to Fresno and Commander could have half of the loads if its
rateswere right; he called bis Red Blufi office and received autnor-
ity To haul the loads for Campbell ”mumg, Inc.; Mr.. Campbell .
instructed him to bill kis company; although he knew Mr. Campbell was
the boss of Truestone and both companies had the szme address, he
kaew rothing of any ownership or other relat:f.onship oet:ween the two
comparnies. The manager f-"wted as follows- when the ..elephone call
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was received f£rom the driver, he assumed that the brick kaul é“wete'"
subbavl traasportation for Caxpbell. Trucking, Inc. wh;ch would not
be subject to rate regulation; the transporcatmon was bzlled on this ]
vasis; whea the staff rcpresentatlve-informed him during the inves- .~
tigation that the full minimum rate should have been assessed, he
had the transportation charges recalculated om this basxs and o _
balance dve bill issued; he is stxll of the oplnion that this wa¢
subhaul transportation. The former controller testified ac follows.
A letter explaining the redbilling and balance due bills in. the’ amount_‘
of $1,107 were sent to Truestone on November 10, 1971 CExniblc 14),
zeply dated December 13, 1971 (Exhibit 15) was received from True-\_
stene stating that it had Commander's account with it for $1, 107 but
that Commender owed it $1,200 for ‘orklec service for. unloadxng the
bricks at Fresao, based on a flat rental of $80C pex month pluc
osts for tramsporting the forklift to and from the JobSLte, and- a’

pqymen* of $93 from Commander would finmalize the mattcr- in early i

272 he zeceived a telephone call from a man who 1dent1f1ed hxmsclf
as M. Campbell and stated he was also the presxdent of Trucstone-?

the caller requested that all papers on the b“ick hauls be destroyed-.fc‘f:‘

the request was denied. o R :
The manager fuxther test1¢1ed as follow5° Ihe oompanvt
mein business is forest products; it has mille in cali fo“nla and
assendly mills in three other states' its trucks are used aoproxl-
mctely 75 percent of the time to transport Lts\own products, and-
the balance of the time in for-hire transpor tation- it has no- rato
expext; It callc a traffic consultant firm if it needs a partmcular
rate; with the exception of the question of whether the “ruestone ‘
ansportation was subject to rate regulation, its. traff;c-consultant _
agrees with the stalif ratings; step¢ have been. taken to" assure chat
rate erroxs 4o not occur in the future; lawsults have . been.flled
against Moxquart-Wolfe Lumbex Company and- against The Key Corpo ~~~on,
and the other unde.chalger have exther been collected oz rebxlled




The culy Issue requiring discussion herein is whether the
Truestone shipments were transported by Commander as,a‘prime”ca*A""
xier or as a subneuler. If it is determined to be prime ce*riage
ninfaue rates would apply and undercharges wou*d reoult as sl eged
by the staff; whereas, if i+ is determined to be subkaul uransporta-
tion, the opposite would be truc., While there is some evidence
waich tends to estsblish the tran»portatlon ‘as prime. carriage; we
are of the opinion that the eviderce on this issue i3 mot
sufficiently persuasive to suppoxt such a flnding.‘ We hﬂVu, on ﬁhe f
one hand, the facts that Commander billed Truestone for the freight'
charges and no fee paid statements or subbaul agreement5~were o

issued to Commander by Campbell Trucking. This evidence woa’d tera~3”"

to establick that the transportation was prime carrxage._ dowcve:m
on the othex hend, we have the fact that Campbell Truckirg emgaged
Camman&er to pexform the transportation. This latter‘féct'mduld"
tend to establish that the transpoxtation was subusuling - Fuxther-
xove, whil; thexe wes some testimony that Mr. Campbell was. anolved”
with both Campbell Trucking, Inc., and IxXuestone, there is'notamng
in the recoxd to show the degree of common owcership, m“nagement,
or control, if any, that might in fact exist between the two com—
panfes. There is certainly mo sound basis on this recoxd for uny
findiag that an alter ego relationship exists between Campbell o
Trucking, Ioce. and Truestone. By elimlnatzng the undercha*gns
stovm im Exhibit 10 for the Truestone shipments, the total of tnei
ucdercharges in the other six staff rate exhibits is $14,019. 67. .

Commander formeriy operated under the name Coroaa Box and
Luxber Company which was a respondent in Case Nb.'7590 vherelin a""
fine was imposed on it for undercharging.

Rased on a review of the entire record, we are of the
opinicn that, with the exception of Exhibit 10 (True tone),‘
Coxmpandex should be directed to collect the undercharges set foxth o
Zn the staff xste exhibits, & fine in the auount of tke unde*chargesj 
fouvad herein plus a punitive fine of $1,000 should be. impooeu on

Cocmander, and it should be dm*ccted to cease and acsmst vio*ating
the ninimun T2tes. '
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Findéggs

i. Commander operates pursuant to radmal highway common and - B

highway contract carrier permits,

2. Commander was served with all applicable ‘minimum rate
taxiffs and distance tables, together with all supplemen s and
additions to each. : | |

3. Tkhe record is not persuasive that undex charges e; i ¢ in
connection with Exhibit 10 (Truestone). '

4. The rates and charges computed by the staff in E:\h:.b:.ts 4_'

through 9 and the amendmmts thereto J’.n Exhibits 12 and 13 are o
correct. -

S. Ccvmmanaer cha*ged less than the lawf ul;.y prescr:.‘bed m:m:.-' '

mm rates in ‘the instances set £orth in the ‘ollowa.ng e:.h:x.bmt'-* and -
in the amounts shown:. ' . B

Exhibie | , S - Amount?: of‘, .
No. : Shinner _ Undezchargas
: Publishers Forest Products $1,069.28"
J & M Lumbexr, Inc. 60464", ‘
Rygel Lumber Sales | 042,48 o
The Key Corporaticn 0 1,502.93. -
Tweedy Lumber Co. - : 312 42 -
¥k Marquart-Wolfe Lumber Comoany 9,587.92.-

* A5 amended by Exhibit 13,
*k As amended by Exhi'bit 12,

6. The total of the underc'b.arges l'.x..>ted :tn F:mda.ng 5 is
$14,019.67. : \ .
7. Coumander has collected some’ of the underchargeﬂ referred,’- B

to in Finding 5 and hes e*.ther rebilled or filed su:x.u for ..he
balance. \




C.9341 NBi‘l'

Conclusions ' S L
- 1. Commander vlolated Sections 664;'3667;fand'3737Tof‘thé |
Public Utilitles Code. o

2. Commandex should pay a fine pursuant to Sec.zon 3800 of |
the Public Uzilities Code in the amount of $14,019.67, and, in.
addition thereto, should pay a fine pursuant to Section 3774 thereof
in the amount of $1,000. | - ’"*T“.

3. Commender should be directed to-cease and desist from
" violating the wminimum rates and rules. establxshed by the" Commrssxon.

The Commission expects that Commander will proceed

promptly, diligently and in good faith to pursue all reasonable
measures to collect the undercharges. The staff of the Commission
will make a subsequent field invest;gation into the measures taken
by Commzuder and the results thereof. If there is reason to believe
that either Commander ox its attornmey has not beenndrligent or has
not taken all reasonable measures to collect all unde*charges, oxr.
has not acted in good faith, the Commission will Teopen this: pr0~ P
ceeding for the purpose of formally inquixing into the crrcum- :

stences and for the purpose of determin;ng whether further sanctions
stould be imposed. ‘ '

IT IS ORDERED that: D

1. Commander Industries, Inc.,.a California corporation, o
shall pay a fine of $15,019.67 to this Commission on or before the
fortieth day after the effective date of this order., -

2. Coumander shall take such actiom, 1nc1uding legal actrcu,
2s may be necessary to collect the amounts of undercnarges set forth
hexein, and shall notify the Commission In writing upon. the consumr‘
mation of such collectioms. -

3. Commandex shall proceed promptly3 dilxgently, and in good
faith to pursue all reasonable measvxes to collect the undercharge;,
and in the event undercharges ordered to be collected by paragraph.Z
of this order, or amy paxrt of such undercharges, remain uncol’ecoed
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C.9341 B

sixty days after the effective date of this order, Commander shall
file with the Commission, on the first Monday of each month after B
the end of said sixty days, a report of the undercharges remaining
to be collected, specifying the actlon taken to collect such wnder=
charges and the result of such action, until such undereh,arges bhave
been collected in full or until further order of the Commission. ‘_

4. Commander shall cease and desist from charging and col- .
lecting compensation for the transportation of propert:y or for any .
sexvice iz conrcection therewith in a lesser amount than the m..n:lmum o
rates and charges prescribed by this Commission. ,

The Secretary of the Commission is directed. to cause. per-
sonal service of this order to be made upon Commandexr Industries,
Inc. The effective date of this order, as to this respondent, shall
be twenty days after completion of personal service. The Secretary |
is further directed to cause sexvice by mail of f.his oxder to be
made upon all other espondent:s. The effective date of. this orde_ >
as to these respondents, shall be twenty days after complet:ion of
sexvice by mail. f %

San.
Dated at Fraacisco. Cali.fvrnla this

of WAY , 1973,

Commissioner J. P. vukasin. Jr..bouc R
necessarily absent, did not partieipate - . .

in the disposition of this m«m;_] e




