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Decision No. 81394 ------ . ' 

BEFORE THE PUBLIC. UI'ItlnES COMMISSION OF THE STAXE OF CALIFORNIA 

FRANK A. ALLEN ~ 

Compla1nant, ~" 
) 

~ 
) 

va. 

COLFAX TELEPHONE EXC~GE. 

Defendant. '~ 

------------------------------) 

, Case No,., 9461,',· 
(F:tled' October 27~, 19'72; 

.amended, November' 22; ,19'72) .' " , 

~'. . 

Paul C. James. Attorney at Law-. for complainant •. 
Leonard C. Weiss anct John Weld'" Attorneys. at Law" 

for defendant. 
Ermet Macari~~ for the Commission steff. 

OPINION ----.--.- .... - " 

, " 

A public hearing in the abovecompla!nt~w8s heard before 
Examiner Daly on Y.arch 15. 1973· at San Francisco- 'with the mat,ter 

being Submitted upon concurrent briefs" which were filed on March· '2:7" 
1973. 

The record indicates. tUllt complainant is the ownersnd 
developer of Sierra Estates." a subcl1V1:}ion-consist1ng of 66 lots. 
the smallest of waich is five acres 1nsize .. located' in Placer " 

County five miles north of Colfax; that defencLmt is. a, publ:£.cut1lity ,. 
prOViding telephone service to 1 .. 900 customers1n; a 65: square' ~le 
area l«:ated in Placer and Nevada Counties; that ,5iett'& Estates is 
located within defendant's service area; that as of the time of 
hearing 57 lots had been sold and each buyer at the time of purchase 

, , 

was shown a final subdiv:i.s1on publ:!.c report issued on:.]one '11, 1970:' 
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by the Depa:ctment of Real Estate of the State ofCal1forn1a~wh-1ch 
contained" therein the fo1lowing,:Y , 

~elepbone: Colfax Telephone Exchange. The telephone company 
adV1ses: 

"Existing facilities are located on We1mar Crossroad 
and any extension from these would be in accordance 
With ow: tariff schedules on file With, the, California 
Public Utilities Commission. Charges are at,the'rate 
of $10 per 100 feet~ less a free footage allowance of' 
one thousand feet on public roads or 300 feet on, 
private property per subscriber."; 

that in approxmately March of 1972 several property owner'~ .' 
re<tuested defendant to extend service; that defendant ref~e~ to' 
exteud s,e:rvice in accordance with the rates spec!f 1ed in the report 
of the Depa'rtment of Real Estate ~ cla1ming that the single' dwelling. 
residential Zone Rl had been substantially modified by a T-Qverlay 
pennit issued on July 20, 1971 by ehe Placer County Planning; Com­
missi01l~ which allowed the purchasers of lots within the Sierra 
Estates subdiVision to place mobile homes upon their property; , 
that as the resul-c of an oral arrangement, whereby complainant 
gave defendant "4 check in the amount of $3-,~OO, defendant extended 
its facilities to the subdiVision and is presently proViding 
service to three lot owners ~ who were not charged for the extensions; . 
~ that defendant has refused to make any additional extensions 
of service ~thin the subdivision until complainant advances the· 
remaining cost of installation w!thinthi entire subdl Vis:ton, , 
which is est:tma.ted by defendant to be between" $13~OOO and $iS-,~ooo.," 

1/ The report relied upon a letter from defendant addressed to ,the 
Department of Real Estate and" dated November 19:~, 1969', wherein 
defendant quoted the rates provided for in its publ:1shed tariff 
on file with this CommiSSion and more specifically contained 
in ProVision 2 of Schedule A-IS. (Exhibit 1.) The tariff pro­
visi~ which were considered in this proceeding are more. '. 
specl.f1cally set forth in Appendix A attached hereto. 
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Defendant • s owner-manager'" who· is also the chairman of: . 
the Pl::.ce:: Cau:nty Planning Commission~ testified 'that 'at' the tUne' 
he wrote the letter to the Department of Real Estate. the Sie::r:l 
Estates subdivision was. zoned for single family permanent' dwellings; 
t!l.at defendant f s experience 1:.1. providing service to similar su~­
divisions ind.icated that they were extremely slCT.N"t.o develop,and 
service was installec! gradually; that, at the time- he wrote .the ." 
letter he was of the opinion tb.et the". rates set. forth in. the> letter 
could be app.lied because he expected.the installation to· be' spread 
over a long. period of time and 'Under s't.,6h ci::'cumst3nc:es he did', 
not eX}'ect the physical plax:.t requ1redfor such extens·ions. to' be 

unreasonablyexpens-ive; that with the issuance of the:, T-Ov~lay 

pe~t allowing the' use 0: mobile homes within thesub.divis::i.on~ 
'D.\XQe::ous lots were purchased by O"'.mers who havepl.o.cee or intend 

", ,. 

to· p~ce !nobile b.omes on their properties ; that ser.ric:e to· :nobile 

ho:res is sel."V'ice of abnormal risk and' . of u:lpredictab·le duration;· , 
tbt because of the change in the area defendant refused'· to', provide' . 
service in ac:co:dance w-lth the- rates stated 1:t·its le'tter .to-the 
Department of Real Estcte; that subsequent thereto complainant . 

re<:ruested defen~'lnt to extend service to and' within the whole. '. 
subdivision area; that complainant and defendant thereupon>entered . 

into an oral agreement pursuant to Special Condition' 8' ·of defend'ant ~s 
Schedule A-l~/ whereby complainant would pay in advance" the total 

cost ~= construction of the facilities requested" which defendant 
es~imated would' be $20 ~OOO; that complainant paid to' defencl8.nt' 
$3 ~ 000 ;in part performance and- in reliance thereon defendant­
extoced service to the subdivision and down the length of Suneres-t 
Drive at .an estimated cost of $-6~OOO; that in so extending service 

" . ' .. 
defendant'exteuded cable to the development sufficient· to: service 
the entire subdivisioc.~: rather tb.an1nstalling only such' cable' -. 
as '113.8 needed. to extend service to the-lot. O".m.ers' along Sunc:rest . . . , 

Dtiv'!; that i:l.O charge.was made to the lot owners; and that although 

de£encl.ant has rcc:ei·J'ed addit.ional :teque&ts for se1:V!ce'f::o:n ~div:i.dUal 
.' ." 

?:.! See Appendix A. ,.',,' ' 
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• ~ .• ,:>< • . ' .. 
property owners it bas. refused to make any further ext.na.i~'ftt~·until. '" 

" ", ~. , .~ .. ". '" . ,'. '. 

complainant has paid the remainder of the cost.of'total'!nstallations' 
estimated to be between. $13,000 and $1.>,000... ' . - ',,'. 

Complainant testified that the zoning area of'th~ sub­
diVision has never been changed and still remains Rl; t,Me. the: _ 

... " ' '',' 

'X-<>verlay merely peTm1tted owners to place mobile homes'upon 
their property; that at the present time -there are 8',moJ>ile. homes, 
and 3 conventio\."4l homes within the subd1 Vision;: that. within: the' 

next three years 11 additional' mobile homes will be placed· upo~ . 

lots and' 22 conventional homes will be builtjthat the average 
cost of the lots sold within the subdivision is $11,500, and the, ..... , . 

average cost of improvements) such as wells, septic. tariks, and' 

gradIng,iS $3,200; that the mobile homes are 'appro~teiy22 feet 
I··.. . 

w.de and 66 feet long and cost in excess of $15,000; thB.t he~was 
.• p' 

completely unaware of defendantfs intention not to provide service 

in accordance with the rates set forth in its letter .to, the 
Department of Real Estate until 1972 when several of'th~propert.y 
o"\\7Ders·told him of their· requests for service and of defendant·Ts~ 
refusal;·that he subsequently,met with de£endantts owner-manager; 
that· In an attempt to expedite matters whereby service would' be 

extended' ,to. the three property owners. he gave defendants. check for 
$3,~0.OO<'Wtth. id\e understanding that it was to be held'for one'month 
and~ -t~n re:t~-,;' that he entered into no oral agreement to· pay 
for·t~e -<:ost of' 'installing service within, the whole subd,iV1:s1on', 

or any part thereof j and that defendant· has since cashed the check and 
bas refuse<i·to Tefund ·the $3~OOO. 

Two property -owners were called' on behalf.ofcompla1nant. 
Mr. Ralph Stonier purchased his lot for $11,400. HehasE:Xpet'lde<l 
$3,200 in improvements and has placed a $17,100 mobile home upon' . . . 

the property •. Mr. Charles Kosmak paid $13,900 for ~is lot and. has' 
expended, apprOXimately $ll~,OOO in improvements including. wells for 

water, septic tank, and a t'WO-car garage that serves as temPOt"ary 
q,uarters pending construction of a permanent home,' which' is. now in 
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the pl~r..g stege. Ea.ch testified tha~\he had'read the subdivision,,' 
l:ep¢l.'"t issued by the Department of ,Real Es'tate prior to' the ,pur.chace '" ' 
of his prope'ct)) .ru."lt: each. WAS of the understanding tha~ the :t.nd:tv1dw.l 
p=o~~t:y owner was to pay for the extension of telephone service., ' 
30th testified that at no time, either before purchase' or &fter 
olcqu1sition of their lots, did complainant represent to them· ,that 
he would pay for the cost of extending telephone' service.. Both', 

~-ther test'5.fied that they hadttV-de indiVidual requests upon" 
clefe'!ldant fol:' se'rViee in accordance with: the -rates specified in, 
the subd:f. V"ision re'OOrt and each had been refused .• .. 

~:. Stonier also testified that he suffers from a heart' 
condition and re(!uires a telephone in case of an emergency, and ' 
Mr. Kosmak testified that his wife and d.cughter presently, occupy 
the pr~ses and also have an emergency need for'telephone service. 

Complainant ,:,equests thae clefendantbe ordered',to 
comply with future requests by owners for telephone-: se:'V1ce: in 
s.ccorda:lce with the 'r&tes set forth in the subd1v1sionreport; 
that defendant be ordered to compute the charges. for the' three,' , 
telepbones al'reedy installed 1'0. accordance with the same'rates:;' 
and tlvlt defendant beoX"<iered to ref\.\nd the $3',,000 paid,by " · '. ' 
complainant. 

Defe-nde.nt requests that compla1n6.nt take nothingfrom:'his . 
compl.::.int; that it be dismissed because the dispute' 1nvol ves '. an 
o-rs.l lagreement" which complainant seeks to resc:tndormod!£y; 
thet such relief is. beyond the jurisdiction of this Commission 
and can only be made available to complainant through.. an 'action . 
brought in the Super1o'r Court of the State of California;' that 
in the alternative the Commission'f1nd that 'defendant is not, obligated. 
to £~her exte.ud service Within the Sierra Estates. subdiv1s.;ton ' 
until the total cost of construction is paid: in ad~an~e p~suantto 

, . . .. . 

the ter.ns. and eondition of Spec:1al Condition 8 of Schedule A-1S.; 
0:' pursuant to the te-rms and con<1'1.t:lons of: Rule 13;1.1 that in the 
.alte~ive that theTe be a special o-rder ,th4t appl'ic4t:!on':ofthe 

_ ...... - ...... ~-.----
'2.1 See Appendix A. 
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rates set fOr1:h in the subdivision report would, be unjust and that' 

further advances be made in accordance with new rates and conditions, 

which defendant more specifically sets forth in its answer. 

Defendant contends that the. subsequently acquired right 
of the property owners to place mobile homes upon their property, 
changed the nature of telephone service to one of' abnormal risk. 
and of unpredictable duration. Defendant therefore takes the 
'position tbat if ltis to be required to extend service to the 

property owners OIl an individual basis the appropriate' provision 
of 1ts tariff is contained in Rule 13 (Exhibit, 11) relating to 
temporary service. Rule 13 applies to speculative projects' and 
requires an applicant to advance 'the estimated cost of 1llstallation 

plus the estimated cost of removal less the estimated salvage value. 

Defendant's contention might have merit if the subsequent modifica­
tions had the effect of changing the area into' a trailer: park where 
the property owner leases space for trailers or homes for a ~hort 
or indeterminate period:. In the matter at band the area, when 

fully developed, will consist of both eonventionalhomes and'mobile 
homes. In the case of mo~ile homes the inves.tment in land, improve­
ments, and home will be substantial. The situation does not lend: 

itself to the gypsy-type life style as pictured by defendant. . There 

is no reason to believe tbat service to a property 'oWner with' a 
mobile home would be any less permanent than to' an owner of property 
with a conventional home. This is not temporary service and, 
Rule 13 is not applicable. 

De£endant also contends that as a ,result ,of an oral agree­
ment with complainant whereby cOtllp'la1na.nt agreed to advance the 
total cost of extending service throughout the subdivision> the 
appropriate rates to be assessed are set forth in Special Condition S. 
of Schedule A-lS, which applies to line extensions" to new sub­
div1sions, or to real estate developments, :r:n their entirety •. The 
record shOW'S that complainant gave defendant a check for $3,,000 ,. 
and that thereafter defendant spent $-6,000 to extend~ cable' sufficient 
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to serve the entire area. Although eompla1nBnt testified' that,the" I 
check was not intended as ,an advance he was unable to explain why I 
he gave it to defendant other than to expedite matters for the three I' 

property owners who had requested service. It is Unlikely that 

complai:D.ant would have advanced an unrestricted check for$3~OOO' ~ 
unless there bad been a definite unc1erstand:f.ng as to,the iUr.pose 

for which that money was to be used.. It is equally unlikely that 

defendant would spend $6,000 installing cable in an",area which 

defendant considered too risky for application of its usual rule 

for line extensions (Provision 2 of Schedule' A-15) unless, there 

bad been au understanding as to the extent service was t~ be 

. provided and as to how and by whom the remaining cost was to be 

paid. 

Provision 2 of Schedule A~l5 sets forth the primary , 
method for l:£.ne extensions by defendant and, it was that provisiOn 

which defendant properly offered in its letter to the Department 
of Real Estate. Upon learning. that mobile homes would, be allowed 
in the subdivision and CO:lclud1ng that this change would make 
application of the provision unwarranted" it was the obligation of 
defendant to apply to the Commission for authority to' deviate from 

its tariff provisions as required by General Order No. 96";'A~' 

paragra.ph X.A. l:b.1s:Lt failed to do. 

\ 
'~ 

I 
i 

1 
~ 
~ 
~ 
~ 
~ 

, Instead> defendant simply refused to provide service 'under' 

Provision 2~ which it had no right to do~ but offered, service under, 1 
Special Condition 8. Special Condition, 8 is, not an 'alternative to ,I 
Provision 2 to be applied at the whim of defendant. It· is,,. as 
indicated in paragraph &.a. of Special Condition S~ an alternative . ' ' 

available at tbe option of the subdivider since it requfresbim t~ 

pay in advance the total cost of construction in the subdivision. 

After defendant 1 s refusal to provide service under Provisi.on 2~ the 

parties then arrived at their disputed agreement toproeeed under 
Special Condition 8. Here defendant violated its, tariffs~ by 

proceeding with construction after rece1vin~ from"compla1nant"only 

... 7-
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j 

$3,000 of a total cost estimated variously as ~ing $16~000't,o' 1, 

$20~OOO. It is elementary that a utility may not deviate from its i 
{ 

filed tariffs, either by its own acts or in agreement with a:, , ' J 
.. 

subd~vider or ratepayer, without authority of this COIrIDission. i 
Authority to deviate from the express terms of Special Condition 8 ! 

.1 

was necessary. (General Order No. 96-A, paragraph X.A.) i 
A public utility is in a superior position to know 1ts , ~ 

own tariffs, their meaning and :l.nterpretat:t01l~ andtbe requirements j 
. ' ,1· 

of General Order No. 96-A. This Commission b.u a responsibility to' ~i 

the citizens who reside in defendant's service area and have a 
need for telephone service. telephone service haS been delayed 

because of defendant's failure to observe its tariffs. 

. ~ 
1 
" 

j 
~~ t 

1. Complainant is the' owner and developer of Sierra. Estates ~ t 
a real estate development located' in Placer County. . , 'j. 

2. DefencIant is a public utility prov1d'1ng. telephone service 
in Placer and Nev'ada Counties pursuant to published' tariffs on file' 
with this Coam1sS1on. ! 

'3. Sierra Estates is within the service area of defendant. i 
~ 4. Complainant bas sold approx1mately 57 lots' and at the H 

time of purchase most of the buyers were shown a final subdivision ~, 
report issued by the Department of Real Estate of the State of ~.I 

California which quoted a letter from defendant wherein defendant g 
offered to provide extended telephone serv1~e to Sierra Estat~s \ 
pursuant to the rates set forth in Provision 2 of Schedule A-l5- \ 

of its published tariff on file' with this Commission. \ ' .. 
5. Approximately nine property owners have made requests .l 

upon defendant for telephone service, but defendant has· refused. to ' 
provide service in accordance with the terms' specif1ed· 1ri.·Provision 2 \ .. 

of Schedule A-lS on the gl:ound that the property oWne~swere . .l , , ' 
permitted to place mobile homes upon their lots. thereby making ~ 

. i· .... ·. telephone service to the area one of abnormal risk~ 

-8-
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6. Sierra E$tates subdivision is not a Speeu1ative~eanot~J 
withstanding the fact that a number of. purchasers' have placed. or' 1 
intend to place~ mobile homes upon their properties •. "Defendant's' 1 

. . ~ 

Rule 13 is not applicable. ~ 

7. Defendant was obligated under the terms of its l:t:ne i 
extension tariff (Provision 2 of ScheduleA-l» to offer service !. 

. ~ 

at the request of the property owners unless it received authority ~ 
~ 

from. this Commission to deviate. No such authority was sough~~. 1 . 
S. Defendant has not shown any basis upon which a deViation ~ 

from the terms of Provision 2 of Schedule A-l5-' 1s justified· : for .. . ~ 
Sierra Estates. ~ 

9. Defendant has extended service to three- property owners. .~ 
within Sierra Estates pursuant to· an agreement entered into' ·(d.th. 'i 

J complainant whereby complainant advanced $3~000 as part payment \ 
of the cost of extending cable throughout the ent:lre' subdivision J, 
purportedly in accordance with Special Condition 8 of Schedule A-15,.1 

10. Defendant has expended $6,000 in extending cable 1n ' ':I 
. ~ 

Sierra Estates and refuses to extend any further until complainant! 

1 pays the remaining cost of. installation, which is estimated" between 
$13,000 and $15,000. 

11. The purported agreement under Special ConditionS< was, 

I 
~ . 

'\ 
not :in accord with defendant f So tariffs ~ and no author:tty to deyiate .1 
from its tariffs was given- by this Commission as required by General \ ' ..•. 
Order No.. 96-A~ paragraph X.A. 

U. The property owners in Sierra Estates are-· entitled to . 
telephone service under Provision 2 of Schedule A-IS' and, they'are . \ 

entitled to such service now. . .\ ' 

13. The agreement between complainant' and> defendant1s invalid .. , 
14. The $3 .. 000 paid by complainant to defendant-was pa1d:1n' 

violation of defendant 1 s tariff and in violation of Public Utilities: 
Code Section 532. 

. .' 
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Conclusions I 
1. Defendant should forthwith offer telephone service to' all .' 1 

applicants residing in Sierra Estates under the terms of Provision 2. J' 

Schedule A-15:J of its filed tariffs.. . 

2. Defendant should reimburse complainant' in the sum of $3:.000 "11. 
advanced by complatnant.. . 

3. Defendant 15 admonished to observe its- tariffs carefully' 
and to accurately and fully explain the ob11gations and optiOllS ' l 
therein contained in all fut\Jre dealings with persons seeldng.serv1ce. 

4. the relief requested should be granted. to- the extent: set' . 
forth 1n the.foll~ order. 

~~~~!. 

IT IS ORDERED that: 

1. Defendant shall forthwith offer telephone service to, all 
applicants residing in Sierra Estates under the terms of Provision 2. 
Schedule A-15. of its filed tariffs. 

2. Defendant shall reimburse complainant in the sum of $3-~OOO. 
3.. In all other respect!: the requests set forth 1n the 

complaint and the answer thereto areden1ed. 
!he effective date of this order shall be twenty days 

after the date hereof. 
Dated at San Fra:ne&lc» , california ~ 

day of _______ MA_Y_~. 1973'. 

\~/~ 
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Provision 2 of Schedule A-15 

APPENDIX A 
Page 1 of 2 

2.. ~:?lbe" or ~da:.J:i;!:yt $ ~~:on, undeirgrbolUlld e1xt
1 

en:trSioni to « 
P.l.d6lt yon ~.l.bt~ exe~e or su ta e to c c:u ts 
of this Utility. (Not applicable to subdivisions or real i 
estate developments; see Special Condition S.) t 
4. Free Footage Allowance: {. 

The Utility will construct at its expense a maximum ~ 
of 1,.000 feet of line extension and service connection ~ 
per applicant, the combination of which includes not ~ 
more than 300 feet of service connection on private ~ 

property. II 

b. Extensions to Plant Exceeding Free Footage 
Allowance: . 

Each 100 feet or fraction thereof of line extension 
andlor service cOIlllection. 

Special Condition S of Schedule A-IS 

8. L1ue Extensions to Serve New Subdivisions or Real Estate 
Developments tn Their Entirety: 

! 
~ .. 

s.. Where requested and permissible,. aerial facilities to· 
and within real estate developments will be provided \mder 
the following conditions: 

(1) The applicant, in addition to any labor or material 
to be furnished by him, will pay 1n advance the 
estimated total cost of the Utility's construction. 
Any difference between the amount. advanced and the 
actual cost shall be advanced or refunded, as the 
case mar be,. within 60 days after completion of the 
Utility s construction. . . 

(2) When;t within the first three-year period after comple­
tion of construction, the subdivision density require­
ment has been met, the Utility will refund the 
advance in (1) above. If, at the end of the three-
year period the subdivision density requirement has 
not been met, the Utility will refund that. portion 
of the advance proportional to the ratio of the then 
permanent main telephone and PBX trunk l:tne terminations 
density to the subdivision density requirement. . NO' 
interest will be paid on such advances. 

b. Where underground facilities are to be constructed to and 
within new subdivisions or real estate developments, line 
extensions and service cocnections will be provided in 
accorckm.ce with Rule No... 16. 
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APPENDIX A 
Page 2 of '2 

R"1l1e No. 13 - Temoo:-ary Service 
A. Es tablishmen't of Te=.porary Service 

. ,. 

'!'he utility will, if no undue service impairment to its 
eXisting customers will result therefrom,. furnish temporary 
service or service to speculative projects under the following 
eonditions: . 

1. The applicant shall pay, in advance or otherwise as required 
by the utility, the estimated' cost installecl·. polus the 
estimated cost of removal, less.the estimated salvage of the. 
facilities necessary for furnishtng service. 

2. the applicant shall establish credit as required by . 
Rule No~ 6, except that the amount of deposit:prescr:lbed in: 
Rule No.7 shall not exceed the estimated ·bill for duration of service. . .. 

"" \ 

.', , '. . 
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