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BEFTORE THE PUBLIC UTILITIES COMMISSION’OF THE STAIE OF‘CALIFORNIA

Order~Inst1tux1ng Investxgatxon on .

the Commission's own motion into B B

methods of compliance with the , Case NOm 9u52 R
Env1ronmenxal Quality Act of 1970. (Flled October 12 1972)

SUPPLEMENTAL OPINION DENYING REHBARING

A - 7

The Commission is of the general oplnzonAthar Rule 17. 1
as found in Appendix A to its Decision No. 81237 fully complxes wzth
both the letter and spxrlt of the California gnvxronmental Quallty .
Act of 1970 (CEQA)Y, Public Resources Code Sectzon 21000. et seq. andAi‘
the Guidelines for Implementation of the California Env1ronmenta1
Quality Aet, 14 Cal. Adm. Code Section 15000 et seq. (Gumdelznes), as
promulgated by the Secretary for ?esources.‘ Vevertheless, petmtmons -
for rehearing of Decision No. 81237 have been flled contendlng, based
oo numerous grounds that the opinion is unclear or in- error. There 3
is merit to some of these contentions. In addzt:on, exper;ence thh
Rule 17.1 to date, coupled with the promulgatlon by the Secretary for
Resources of additional procedural requ;rements applmcable to th;s
Commission, indicates the necess;ty for\mod1fy1ng Rule l?.l.v There-
fore, the Commission takes this opportunlty to make those mod;f;catxons ,
it deems necessary and o speak to the contentions. raxsed by pet;-‘”j_”‘

t_oners, while at the same time relteratxng and reemphaszzxng whax we .
,azd in D.81237.

Three petitions for rehearing have been flled.' Penlnsula -
Commute and Transit Commlttee, Nat;onal Assoc;arxon‘fbr the Advance-;
zent of Colored People, Mexmcan—Amerxcan"Polltxcal Assocmatxon and San
Francisco Tomorrow (Peninsula) “have jolntly filed a petztlon alleglng
that the Commission's conclus;on that ratemakzng,proceedlngs are not




CEQA is erroneoﬁsJ Plannxng and Con»ervat;on League, ngh Descrt
Environmental Defense Fund and Szerra Club (Szerra Club) have jomntly
filed a petition joining in Penlnsula s contentzon and ralslng o
additional objections. Scuthern Pac;f;c Transportatzon Company (SPD
has filed a petition also based on numerous contentlons. The Commms—:-
sion will speak to each of these issues zn turn, and then. dzscuss
the modifications it is making to Rule 17.1.
I

The most strenuous objectmon of Pen;nsula and Sierra CIub
is to the Commission's conclusion that ratemaking proceed;ngs are o
not subject to the EIR requzrements of the CEQA.. Pub. Resources Code’
Section 21100 et seq. Petitioners' contention is based on the;r _ ‘
apparent belief that the concluslon is in conflict w;th “the declsmon :
of the Supreme Court in Friends of Mammoth v. Board of Supgrvmsors,
8 Cal.3d 1 (1972), mod. 8§ Cal.3d 247 (November 6, 1972), and the
CEQA, a5 amended by Assembly Bill 889. Petitioners'. apparent view -
of A.B. 889 Is that it did nothing more than 1nd1cate 1egzslat1ve
concurrence in the result reached by the Court in Friends of. hammoth
and that, therefore, the specific language of the- Court -3 oplnlon nay
be read as controlling as to issues ofiznterpretatzon whxch may arzse
under the CEQA. Thus, if the Friends of Mammoth opinion lnterprets h
the term pronect“ To ineclude all actzvmtles requ:rzng Comm;ss;on
approval, as Petitioners contend, 5/ then we are be;nguasked to 1gnore
any subsequent refznement or mod;fzcatzon of that term.whxch.may have
been adopted by the legislature 1n A.B. 889. A

We believe that such an lnterpretzve approach would do |
violence to the leg;slaxlve process, the final res ults of whzch are,
of course, binding upon this Comm;ss;on- While it is- true that the
legxslature had before it the Court's decision in Friends' of Mammoth

is also clea. that the legislative inquiry leadlng to the adoptlon

i

1/ We do not necessar;ly agree with thzs lnterpretatlon.of the
holdzng in that case.




of A.B. 889 was cons;derably more comprehensxve and was or;ented more
to the practical problems of implementation tgin were the general
issues of interpretation raised in that case.— It would be 1mproper
for this Commission to ignore the fznal results of these legzslatlvetr
efforts to deal with the many broad, as well as spee;f;c, problems of
implementation, which necessarily could not have been pleeed before
the Supreme Court in Friends of Mammoth. :

In our decision adopting Rule 17.1, we discussed in some
detail the specific definition provided in A.B. 889 for the term
"projectT. We zndzceted there our belief that the: leg;slature dld
not intend the EIR requxrements To apply to all act;v:tles of pr;vate |
persons subject to Commission approval, but merely to those physxcal ‘
projects subjeect to Commission approval by ‘the 1ssuanee of a: 1ease, ,
permit, license, certificate or other entltlcment for~use. Ratemaklng;
Proceedings do not fall within this definition. Lo

A repetzt;on of the analysis of the statutory language 1s
not necessary herein, but we do not have to depend slmply on: such. an
analysis in reaching our conelusmon that the EIR‘requlrement was | '
Ot meant to, and should: not, be applied to rate cases before us. |
The nature of the ratemaking process itself’ demonstretes the valldlty R
of this conclusion and the wlsdom of this statutory defzn;tzon.;

It should be stated at the outset that although Szerra
Clud and Peninsula contend that all ratemakzng proceedings. are subject?.-
- o +he EIR requzrements of the CEQA, the arguments they make to support
this contention are offered only in the context of an electrse utlllty
rate increase Proceeding. It would be appropriate, therefore, for 1' .
us o respond in the same context, while at the ‘Ssame - t;mc notlng
that our eonszderat;ons apply with equal or greater foree to the

other types of rate proeeedmngs *neludlng transportatlon rate
proceed;ngs, wh;eh come before us.

2/ See Seneker, "The‘Legisletive Response to Frzends of Mammoth "
48 Calif. State.Bar Je» 127-130 (Mareh—AprLl 1973).

s, |




The role of the Commission in a- ratemeklng proceedzng
involving the application by an electric utxllty company for a rate
inerease is threefold. Public utilities are entitled to a. "f&lb.‘
return”™ on their investment and just and reasonable compensatzon ‘ _
for their services to avoid confiscation (see Calzfornza Constxtutzon,
Art. 12, Sections 20, 21 and 22), and the Comm;ss;on s 1nzt;al role
is to fix rates to achieve those goals. No rate may be lncreased,
€xcept upon a showing before the Comm;ssmon that such zncrease 15 |
justified. (Pub. Util. Code Section 454.) ) -

Secondly, utilities are requ;red to charge just and reeson—
able rates, and to refrain from preferent;al treatment and’ unjust
diserimination (Pud. Util. Code Seetxon 451, and the Comm;ss;on

achieves this purpose through its regulat;on of rate schedules and
rate design.

Thixdly, whereas the actual f;xzng,of rates and approval

of rate design are legzslatmve acts,3/ the Comm;sszon s ‘role- An “the J
ascertainment of refunds or reparatzons after a rate-has been flxed .
is in the nature of a judicial lnqulry. Southern Pac. Co. v.,Ranlroad)}
Com., 184 Cal. 734 (1924%). | - o BT
Petitioners appear to be pr;marzly concerned about the rate
design phase of ratemaking, because they do‘not questmon the refund e
situation or the basie proposition that a utll;ty mnst be- allowed to -
recoup its expendltures and earn a reasonable return on its 1rvestment\

as mndlcaxed by the relevant econonic faetors. Determzn:ng the
appropriate

"design" of the rates 1nvolves a cost allocation problem--
how should different classes of customers, located 1n dlfferent
geographmeal service or political areas, be treated 1n f;x;ng,thexr
particular shares of the total costs of the utzl;ty operatmon.«

3/ As our own Supreme Court has pointed out, ratemak;ng,ls a- leg;s-
lative act; the fixing of a rate or rate design -is, in the first
instance, prospectlve in application and legislative in character.-
Paelflc Tel. & Tel.Co. v. Public Util. Com., 62 Cal.zd 634, 6&7

Toss ) Eggzlg V. Western Aiv E‘hes, Ine., 42 Cal 2d 621 630

L.
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Theor;es a4s to the most appropr;ate rate desxgn in a g;ven
industry are generally the products of expermence and exper1mentat+on :
over t;me. These matters lnvolvo questions of bas;c pol;cy'whzch :
cut across the lines of particular cases and whmoh are not: suscept:ble‘.
to precise measurement or testing as to their effects e;ther cnvzron-:
mentally or otherwzse, in a g;ven prooeedzng. In thzs reQPect, the ;
question of rate design differs radically from,the-typmcal case ,
requiring an EIR where an applicant  may de seeking. Commzssmon approval
to build certain fao;l;txes at a specific geographxcal locat;on.~ _
Whereas in the latter instance the factors which should be cons;dered
in the envircnmental impact analysis are relatmvely fxn;te and-
measurable, the variables involved in determanmng rate des;gn areo :
practically infinite and the ult;mate effects of any but the most
radical changes are indeterminate, at least in the ‘short’ run

It is foxr this dasic reason that changes in. rate des;gnv
are best left to a process of orderly evolution on a case-by-case
approach, in order that the effects over time can be properly L
evaluated and the prevailing theories ‘tested Defore bemng strzctly"
or comprehensively applied. Requzr;ng an EIR for each 1nd;v1dual«
rate case on a matter of such general policy would add nothzng to
the adm&n;strat;ve Process except unnecessary delay pre;ud;cial to;\'
the, company need;ng rate relief and needless regulatory cost whzchfj‘
must be paid for by its customers..

Pol;cy determ;natzons of this nature have therofore, wlsely o

been excluded from the EIR requmrements of the.- CBQA. ng - As we stated
in our orzgznal decision herein, onv;ronmental cons;deratzons in

rate proceedings are best handled in more tradxtxonal fashzon by

The receipt of general testimony and expert op:n;on at hearxng, ,
followed by appropriate’ findings by the Commassxon. We: belxeve thzs ‘
result is contemplated by the specific defxnxtlons of "progect" con

taxned in the CEQA and is reaffzrmed by common sense ana- good
regulatory pract:ce. ‘

%/ Guidelines Section 15037.




II

- Aside from the ratemaking ;ssue, Smerra Club s most strenuous C

objection involves its contention that Rule 17. 3 (speczf;oally-Seet;ons“

(£) and (g)) permits the Commission's draft and final EIR to be nothmng;xv“

more than a "reviewed, corrected or amended" version of. the proponent se
EDS. Petitioners have razsed this issue before, and the Comm;ss;on s R
position in large measure. has been set forth in our. deczs;on hereln,«
however, some additional comment may be approprlate. ' S
Tirst, it is theoretically eonce;vable but hlghly'unlzkely,
thax 2 proponent’'s EDS could become, without correctzon or amendment,g
the Commission’s draft and final EIR. In order for this to occur, an
EDS would have to bde found to be unobjeetmonable in' every respect byfV'
£irst, the Commission's staff; second, all other state agencmes to
whom it is circulated for comment; third, all partzes to the hearmng, ,
if the case were contested in some fashion; and last, by the Commass;onJ
itself. It is difficult to peree;ve where the defeet in such a result
would lie, if it were the product of ‘this extensive a review procedure
Petltloners also complain, however, thet 1n Some - 1nstances,
the proponent's EDS, following the initial staff revzew-for form, ,
adequacy and objectivity, could dbecome wzthout substant;al change ‘
the Commission's draft EIR, which would then be olrculated for comment
prior to hearlng. (See Section (£).) This procedure is not only an
appropriate accommodation to the Comm;ss;on s exzstzng prooedures, ‘
but also carries out precisely the dzrectlves contalned :n the
Guidelines. : - - ‘

Section lSOSl(b) reads in part:

"... the pudlic agency will prepare an EIR bY'lto own.
efforts or by contract. However, the agency may reguire
the person [who carries out the project] to supply data
and znformatzon, both to determine whether the Project _
may have a significant impact on the environment, and. to-
assist in the Preparation of an EIR by the agency. This
information may take the form of a draft EIR 1f the™
agency desires.” LEmphasis ada'd-l
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Section 15085 reads.* .
"EIR Process. oRo%

"(a) ..., the responsxble agency may requ;re such -
person to submit data and information: necessary to enable
the public agency to prepare the EIR.. This information
zay be transmitted in the form of a draft EIR, but the
responsible agency must examine this draft and the Inform-
ation contained within it to assure itself of its §§§E£§§§
and objectivity and amend the dralit Lf Necessary-
in its Iinal form must reflect the indeperdent judgment.
of the responsible agency." [Emphasis added.]

And see Section 15165 of the Guidelines, which permats and in fact
recommends that the final EIR, which represents the Comm;ss;on s
independent detailed: analysis of the envmronmental 1mp11catxons of
& proposed project and whiech will de used by‘the Comm;ss;on in
determining whether the project should be approved, condmt;oned or’
disapproved, should be prepared aftexr hearing.

Second, and most important, under Rule 17. l there wmll be,
prior to hearing in every contested case, an xndependent, obgect;ve .
and expert analysis of the environmental 1mpact of a proposed project -
as a result of the czrculatlon and consultat;on.requmrements of the‘_'
CEQA.. (See Section 21104, as melemented xn.Sectlon (£} of Rule
17.1.) This consultation process, coupled with the 1n1t1al revzew of
the staff prior to. circulation, is more than suff;clent, in: our
opinion, to get the case to hearing. '

CIIT : ‘

Petitioner Szerra Club clalms that Rule 17. l is. 1egally
deficient because it does not require the Commission "to aff;rmax;vely'
develop an appropriate record upon which its dec;sxon wzll be made B -
as to whether an EIR or Negative" Declaratlon is requxred.“ (Emphas;s -
added.) Petitioners delieve that it is preferable that thls deter-‘  .
mination initially be made by the Comm;ss;on follow:ng an 1ndependent 3
evaluation of the progect by a cadre of experts. This is an.

unxrealistic preference, requ;red ne;ther by the CEQA‘nor the
Guidelines. ‘ . RS ;ﬁﬁj
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Undexr Section (d) of Rule 17. 1 the proponent of a project'
bears a heavy burden of establmsh;ng that the progect w;ll not have "
a significant effect on the envircnment. An EIR- TSt be prepared

when a project merely may have a significant effect on. the env;ronment,j“

and this must be found pursuant to Section 21083 of the CEQA whenever
there is the potent;alxty" or "possibility™ of a substantmal adverse
effect on the environment. The obverse of this lS that an EIR need’
not be prepared for a project which ordinarily would be expected '
to have a significant effect on the environment, but, under the .
¢circumstances peculiar o the progect, no substantzal adverse 1mpact
will occur. (See Sections 15060 and 15080-15083 of the Guzdelmnes D!

The purpose of the Negative Declaratlon is to‘Smellfy the
requirements of the CEQA where this heavy burden of proof has been
successfully established. The motion procedures in Sectlon (e) and
the consultation and notice requzrements in Sect;on (f) comply
completely with the letter and spirit of the CEQA.

v :

Petitioner Szerra Club al_eges that Rule 17 1-ds. legally
deficient because of its failure to provide standards on when: hearlngs
are required to consider the environmental 1mplzcat;ons of‘the CEQA.: ,

Petitioner does not amplify this allegation, nor does the'.
CEQA require formal public hearings at any stage of the env;ronmental
review procedure. (See Section 15164 of the Gumdelznes.) Rule l7 1,
as integrated into the Commission's exzstlng Rules of Pract;ce and
Procedure, provides due notice and opportunity to be'heard for any
Person whose interests are affected. In Section (h) of Rule 17 l,
environmental issues will be treated as any other 1ssues whlchAmay 8o

To hearzng, therefore, there, appeare to be no. merxt to Petztxoner's f*
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- Petitioner Sxerra Club alleges that Rule 17.1 falls to
provide standards of . deczsmon—makmng consistent with the substantzve
rights and duties created by CEQA. That is, publlc agencles should |
be required to explain fully their reasons for approvzng the . pro;ect, ,

and to Indicate clearly how environmental conszderat;ons were carefully7""

weighed in agency actions. : L
. Sections 15085(f) and 15146 of the Gu;dellnes and Sectzon
(3> of Rule 17.1 speak for themselves and provide the standards: of
decision-making necessary to ensure adequate cons;deratlon of
environmental issues. There is no merit to Petztmoner s clazm.L
) . _, |
SP alleges that Decision No. 81237 and, specxfxcally,

Section (m) of Rule 17.1 violate Section 21082 of the CEQA.and Sect;ons;'

15014 and 15116 of the Guldelxnes in thax the Comm;ss;on‘has not
listed all of the speczf;c projects SP feels. to be categor:cally
exenpt from the EIR requ;rements. SP's pos;tmon is thax the-Comm;ss;on._
mist find a specific pro:ect or type of pronect to be categorlcally
exempt 1L on its face it falls within a class as descr;bed by the
Resources Agency in Sections 15100 et seq. of the Guzdelmnes, even
.thougg‘hhe Comnission finds, because of past experience, that that
specific type of project may have a s;gnlf;cant effect on the env;ron- |
ment. This position is a mlsconstructmon of the letter-and splrmt |
of the CEQA and Guidelines. : 3 SPRRE
Pursuant to- Section 21084 of the CEQA, classes of pro;ects
- are categorically exempt if they are ‘found not to have a smgn;f;cant
effect on the environment. The Resources Agency made this. deter—

mination as to those classesr dnscr;bed in the Guldelmnes., But in
Section 15116 it a.suucd 't:h:..s :.nstmctn.on and cavea‘t. \ ‘




"Application by Publie Agencies.

The classes listed in this article are broadly drawn, as
are the examples given with each. Each public agency shall,
in the course of establishing its own procedures, list.
those specific activities which fall within each class,
subject to the qualification that these lists must be con=
sistent with both the letter and the 1ntent expressed 1n
the classes." : | .
Clearly, then, if a specific pro:ect subgect to'Commasszon approval
may have, as shown from past exper;ence, a sxgnmfzcant effect on the -
environment, the Commission cannot properly 1nclude lt in' 1ts lzst of'~
categorlcal exemptions. ' - ' o
The Commxss;on is not in any ‘sense’ "revzew1ng" the correct-f
ness of <he. determ;natzons of the Resources Agency, nor ";nvadlng 1tst
Jurxsdlctzon” It is merely carrying out the mandate to. "adapt" the
Guidelines to its internal procedures consistent wath the letter~and
spirit of the CEQA. See Sections 15014 and: 15116.. |

On the other hand, it is clear that because of the shortness

of time within which Rule 17.1 was developed, not all’ speclfxc progects i

which should be categor;cally exempt have been so exemptﬂd.. But thls
in no way pre:ud;ces SP. The Commassmon, in’ Dccxs;on Vo. 81237 was _
faced with devising a rule that not only fully xmplemented 1mmed1ately‘
the CEQA, but also would be flexidle enough to grow and. to»meet new
situations as they arose, while at the. same “time preserv;ng the r;ghts o
of those who appear defore the Comm;ss;on. Rule 17. 1 espec1ally
through the motion procedures, does ‘provide th;s flexlbllzty._ .
After careful consideration, we fmnd that the follow;ng ,
specific projects will not have a s;gnzf;cant erfect on,the env:ron-‘

zent and fall within the classes of- categorlcal exemptlons establzshed.,x_‘

by the Secretary for'Resources and set- forth 1n Sectxon (m) of
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Project o ','Gﬁiaéiinéé"“‘”
et . Ehority
Alteration in Railroad f? I Sectzon.lSlOl(c) 8 Cf)
C”°Ssin8 Protection ' ]

Minor Raalroad Crosszng ! Sectiqn'ISIOLCc)fsVCf)fj?*39'
Alterations as deseribed in 3 T
Guidelines Section 15101(e) : SN

and (£): zncludlng, but not

limited to Fllxngs under |

Gen. Order 88 &

Installation of New Railroad- Seétion 15101(6)‘& Cf}ﬂf'
Highway Signals or Signs Dl

Minor Reconstruction or-Repazr Sectlon lSlOl(d)
of Railrocad Crosszngs oxr ' LSect;on 15102
Separat;ons ‘ ; , ,

Abandonment, Removal or - | -Secticnk151omﬂ'.
Replacement of the followzng e
Rallroad Facilities . :

- (a) Stock Corrals

M) Tracks

()" Platforms

Deviation Requests filed | Seetion 15101 .
under Gen. Oxrder 26«D-and T Rt

118 as to Clearances. And
Walkways ‘

VII'f

Sp alleges that Rule 17.1 vzolates Sectlon 21089 of the o
CEQA in that Rule 17.1 allows the recovery of" "actual costs" raxhgrfif“
than charging a set fee for recovery of "estlmated costs“ ” Seétidn}ﬁ””'

1l.




21089 is cepable of varying znterpretarzons as to th;s poxnt, but
the Commission's interpretation is ‘reasonable and in conformance wnth
the letter and splrzt of the CEQA. : ‘

Section 21089 states that a "reasonable fee" may'be "charged
and collected", and it is clear that a fee is reasonable only 1n its: |
approximation to the actual costs 1ncurred in complymng wzth +the CBQA_:
Therefore, a procedure celllng for a; minimum deposmt, refunded or S
increased depending on the actual costs is an epproprlete procedure o
to carry out the legzslet;ve Lntenx, wh;ch is clear on the face of ,
the statute. The real question then becomes whether the actual. costs -
incurred were reasonably necessary for~preperatlon of‘the EIR. ~The'. =
Commission has provided in Section <e>cz>ce> of Rule 17.1 a procedure
to resolve this question. « L

Until the Commxssxon has gained some . exper;ence 1n preparmng}h
EIRs for transportetlon utzlmty projects, it is unreasonable to- expectf;
the Conmission to prepare a fixed fee schedule which would reasonebly
approximate the actual cost incurred in preparlng.such BIRs.

SP's allegations evince essentially practical concerns, .
which should resolve Tthemselves as the. Commission galns experzence
with the Rule. Moreover, the changes to Rule 17.1 authorczed in thls

opinion, clarifying when the payment of a fee or deposmt w1ll be:
‘“equzred, will help solve these problems. Spec:flcelly, an.EIR and
therefore an envirommental data statement (EDS), is not requ;red where
the specific project proposed can be seen wmth‘certelnty not to-“
have a significant effect on the envmronment In addltlon, an EDS |

P
[
:
3

is not required where the actlvaty‘ls not a progect ox Is speclfically;l
exempted from the CEQA.

VIIIX , N o
SP alleges that a deposit cannot be required for preparetzon
of a negative declaration. Wnile Sectlon 21089 speaks. only ln terms
of EIRs, SP's contentions ave not perSua51ve. For-all practlcel
purposes, a negaz;ve declaration is a type of EIR and subject to the
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| ) 5/ . . ‘ o
same procedural requirements of an EIR. Smm;larly, SP's obuectlong ’

that a respondent in an investigation proceed;ng could never—be a
proponent under Section 21089 is not persuasive, and thzs questzon
must be decided on a case-by—case basis.

SP's Petition questions'some'of'the lead agency determinaa“V
tions made By the Commission in Section (n) of Rule 17.1. Some of .
SP's contentions have merit. While it is true that no EIR is necessary k
where a pro:ect is categorlcally exempt, the determ;nat;cn of whmch
public agency is the "lead agency" for a specific: pro:ect is. deter-
mined independently of the questlon of whether the pronect is '
categor;cally exempt. See Sectzon 15065 and the Flow Chart, Appendxx K
A, of the Guidelines. It nay even be that the "lead agency is’
“espons;ble for determining which spec;fzc proaects are categor;cally
exempt. See 15066(a) of the Guidelines. Nevertheless, unless a
specific project is found to be categor;cally exempt ox not. covered
by the CEQA, the Comm;ss;on must determine whether xt ls the lead
agency for that specific project. Section (n) of Rule 17 Lis
appropriate, therefore, except for original subsectxons 1. bcCS), 7
and (8) entitled Railroad Crossing Protection Installatmon«gg, '
Alteration, Railroad Agency Curtailment, and Track Removal. These
subsections have been deleted in the rule as modified,‘bec&dSe such
seyvice discontinuances and minor alterat;ons of exlstlng physxcal
facilities are not covered by the CEQA. ' :

SP's suggestion that the quest;cn of lead agency should
e detenmlned on & case-by—case basis is not- persuas;ve.; There was
sTtrong suppoxrt at the hearing for an early determ;nat;on by the
Commission of this quest;on—-and SP raises no val;d obgectlons to
the other determinations made by the CommlsSLOn.

S/ See MEMORANDUM from Secretary for Resources to Executzve Headsrof
State Depertments, Boards -and Comm;ssmons, dated April 6, 1973, ..

dealing with the review procedures applicable to EIRs and
negatxve declarations. ‘ .
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X ‘
SP objects to the motion procedure set forth in’ Sectlon (e) .
of Rule 17.1, but its ob:ectxons are wzthout mermt. Clarmflcatzon o
by the Commission may nevertheless be helpful. It is the 1ntent of S
the Commission that: (1) rulings on Sect;on,(e> motzons ‘made by the o
presiding officer pursuant to Rule 63 shall be subgect to-revzew by
the Commission as provided in Rule 653 and CZ) motlons made pursuant
to Section (e) may be set forth in a party's znlt;al pleadlng, 1f
desired, obviating the necessity for an extra plead;ng‘; o
XT S o
SP continues to argue that t;me llm;ts should be 1mposed
upon the Commission in carrylng out the mandate of the CEQA, but
asserts no legal basis therefor, and thus, in view. of the practlcal
considerations working against such limitations, its obgectlonstto
the Commission's findings and conclusions lack merlt.
Lastly, SP alleges that D 81237 is unclear—as to what revmew\‘:
Procedures, such as petitions for rehearzng‘and petltzons for'rev1ew

to the Supreme Court, are avamlable. The follow1ng comments should
be helpful.

Section 21100 of the CEQA requ:res thls Commasszon tOrf  _
"prepare, or cause to be prepared by contract and certlfy the comple- 1
tion of an environmental impact report. ..." (Emphas;s added. ) And’
Section 21061 states that an EIR is an lnformatzonal document whmch
-+« shall be considered by every publie agency przor tO»lts approval
or dxgapproval of a projectr. And see Section 21108. thle the ‘
CEQA, itself, nowhere requires the Commzssxon to "adopt" an EIR,

whatever that word szgnmfmes, the - Guxdelmnes in Sectxon 15085(e)
and (£) read: -

The responsible agency shall prepare a f;nal EIR.

nts of a final EIR are speczfzed 1n Sectzon 15146
of these Guzdelxne '
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"(f) The final EIR shall be presented to the deczszon-‘v-‘
making body of the responsible agency. The decision-. -
making dody shall adopt the final EIR and consider the-
contents of the report when it makes a dec;s;on,on the
project.” (Emphasis added.)

It is unclear whether the word “adopt"’was 1ntended tOxhave 1egal
significance beyond the sxgnlfzcance of the word: "certzfy".' In any
event, the Commission, in approving Rule 17. 1 had these consxdera—
tions in mind: - _— L , ;Q

(1) To the extent approprmate, as 1nd1cated 1n Sectmons
(g2(2)(A) and (g)(3), the final EIR prepared by the Presmdmng Offmcer
is analogous to a "Proposed Report™ (see Rule 79)' S

(2) <that pursuant to Section 15085(f) of the Guldelznes
and Section (j) of Rule 17.1, the Comm;sszon shall "adopt" a flnal
EIR when it issues a decision on the proposed‘project, ' .

(3 that interested parties may file petltlons for rehear;ngﬁ,
of the Commission's decision on a project based on the final EIR .
and must do so in order to seek judieial review of the fmnal EIR
adopted by the Commission (see Pub. Util. Code Sect;on 1731 Pub
Resources Code Sections 21108 and 21167 et seq.).-

XIIT : -

As discussed above, review of and- exper;ence w;th Rule 17 1*
to date lndmcates the need for modzfmcatmons. The modlflcatlons
deemed necessary are 1ncluded in Append;x:A.




ORDER

IT IS ORDERED that: |

l. The pet:.'t::.ons for rehearmg are dem.ed

2. Rule 17.1 is modified and is set forth :x.n Append:.x A. »

The Secreta.ry is directed to cause an. adequa-te number of
copies of this decision to be made a.vaa.lable for Comm:.ss:.on use and
for sexvice upon and distridbution to the a.ppearances in Case ‘\ro. 91452
and to others econcerned therewith., _ R, -

The effective date of ‘th::.s order is 't:he da‘te hereof o«

Dated at San Francisco: S Ca.llfom:.a, 't:h:x.s [Z d{
day of JUNE » 1973, | oL

OMMLSSLONErS

Commissioner J. P, Vukaszn. .Tr.. boinc
necessarily’ absent.. 414 not participcto
in the d:.sposiuon o: thu proondmg




APPENDIX 4

17.1 (Rule 17.1) Special Procedure for Implementatmon of the
California Environmental Qualmty Act of 1970._ (Preparatlon
and Submission of Environmental Impact Reports y -

(2} In General : g :

(1) ' This rule was developed and Lssued pursuant to the
California Environmental Quality Aet of 1970 (CEQA) and the. §3&§g}3§5§]
for Implementation of the California Envxronmental g_allty Act N
promulgated by the Office of the Secretary for Resources CGuxdellnes).-u
It shall be the general policy of the-Comm;samon to adopt and’ adhere S
to the prmnclples, objectives, def;nmt;ons, and cr11er1a of CEQA .
and of the Gu;delxnes promulgated thereunder in its- regulatlons under .
its constitutional and statutory author;ty. CEQA requ;res the '
Commission to prepare, or cause o be prepared dy contract, and to-
certify the completion of an Env;ronmental Impact Report (EIR) for .
any non-ministerial progect which concerns act1v1t1es 1nvolv1ng the
issuance tO & person of a lease, perm;t, lmcense, cert;flcate, or. .

other entltlement for use, for whlch the Comm;sszon has the prmnc;pal rf ;

responsibility for approving and whzch nay have a. s;gn;flcant effeCt
on the environment. '

(2), The requirements of CBQA, the Guldelznes and thls

rule do not apply To any pro:ect where 1t can Dbe- seen.w;th reasonable ;“;, ¥
certainty that the project 1nvolved will not have a- smgnaflcant effectjﬂﬂﬁ”"

on the environment.
) Objectives : :

(1) To carry out the legzslat;ve 1ntent expreosed 1n
CEQA, Pub. Resources Code Sections 22000 and. 21001, and specxflcally

(2) To ensure that envmronmental 1ssues are thoroughly, -
expertly, and abgectxvely conszdered within a reasonable period of
tine, so that ‘environmental costs and benefits will assume the;r _
proper and co-equal place beside the econom;c, social,’ and techno-

logical issues before the Commass;on, and s0 that there w111 not be f_* N

l.
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undue delays in the Comm;ss;on s deczsmon—mak;ng process.

(3) To assess in detail, as early as. poss;ble, the potentmal
environmental impact of a project in order that edverse effects are. ;
avoided, alternatives are znvest;gated and envmronmental quellty lS o

restored or enhanced, to the fullest extent posoxble. ,

(4) To achieve an approprzate accommodatxon,between these
procedures and the Commzsszon's exzstmng plannzng, revzew, and- 'w
deczs;on—mekxngkprocess. - - ' ‘

(¢) Proponent's Envzronmental Data Statement

In compliance with CEQA, and’ except as: provmded in Sectlons
(e), (L), k), 1), and (m), each prooeed;ng concernlng a pro:eet
covered by Section (ad(l) shall 1nclude an Env:ronmental Data’ State- :
ment (EDS). Such statement shall be prepared by"the proponent of
the project for which Commlsszon approval is sought. Any party may
be the proponent of a progect in a g;ven proceedxng. ‘

{d) Filings ‘ "

(1) Form - In add;t;on to meeting the requlrements of Rule
2 of the Commission's Rules of Practlce and Procedure, the proponent'
EDS shall be a separate exhzbzt not phys;eally attached o the
application or Pleading, but accompany:ng sueh applzcatlon or: pleadlng.“
Except where the Commission is the proponent, proponent Shall fale |
50 copies of its EDS. ‘ S : o

(2) Content and Criteria - The EDS shall eontaln the
znformatlon necessary to enable the Comm;ssxon to evaluate a progect N
and to prepare an EIR or Negative Declaration as provzded here;n- | f

(A) 1In Particular, as part of the EDS, proponent shall
include a statement as TO whether the project may'have a; s;gnmf;cant
effect on the environment. If the proponent's’ posxtxon is that the
Project which would ordmnar;ly be expected to have a sxgnlfzcant
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effect on the env;ronment, will not have a smgnlflcant efféct then :
the EDS shall accompany a motion request;ng a Negatzve Declaratxon.)1 ‘
The EDS shall provide a description of the envzronment exlstzng‘before
commencenent of the progect, and deta;led znformatmon support;ng |
the contention that the progect w111 not have" a szgnlflcant effect
on the environment. . - - o
(B If the proponent's pos;tlon is that the progect
23y have a significant effect on the env;ronment, the EDS shall
provide sufficient znfbrmatzon fully developzng the. followmng'"
1. The environmental impact of the proposed action..
2. Any adverse envzronmental effects wh;ch cannot be avoxded
if the proposal is 1mplemented. ‘ ‘
3. Mitigation measures proposed to minimize the . 1mpact.
4. Alternatives to the proposed action.
S. The relationship between local short-term uses of man's
environment and the malntenance and enhancement of -
1ong-term productmv1ty. - .
Any irreversible envaronmental changes whmch would be - _
involved in the proposed action should it be.xmplemented. o
The growth—mnducmng_lmpact of the actlon. In add;tlon, "
the EDS shall discuss. the extent of the conformzty'of the
Project with all legally applzcable env;ronmental quallty_
Standards. The EDS shall deal fully with not only the
alternative courses of action to the progect but: also,
to the maximum extent practzcable, the envzronmental
effects of each alternatzve. Further, the EDS shall
specifically discuss plans for fu‘ture development mla:ted o |
TO the project under consideration. The . above-lxsted A
~factors should be considered o be. lllustratmve and not o
necessarily exclusive. S ‘ S
(C) The EDS shall lnC1ude a lzst of persons and thelr""‘

qualifications responsible for compiling the 1nformatzon w;thzn eachfhv,

‘3..
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area of environmental concern, and a dlscusszon of the methods used
to. produce the information. N o -
(e) Motions : o :
(1) Any party may f;le in a proceedlng before the: Commzss;on
a motion to determine whether or not the proceedzng 1nvolves a pro:ec'tu1
within the purview of CEQA. ‘ B .
(2) A proponent of a progect within the purvzew of- CEQA
which is the subject of a proceeding. before the chm1551on, or any-
paxrty may file in such Proceeding the fbllowmng motlons- |
(A) A motion to determlne whether or not.the proaect
should be included under the classes of categorzcal exemptzono I
established in Section (m) of this rule whzch would exempt the prOJectﬁ
from the EIR requirements of CEQA. T L L
(B) A motion to determ;ne whether or not the pro:ect
is an energency project as deflned in CEQA and the Guxdelznes and lS
exempt from the EIR requirements of CEQA.
(CY A motion to determine whether or not a pro:ect ls
a nministerial Project as defined in CEQA and the Guzdelznes and is
exempt from the EIR requirements of CEQA. |
(D) A motion to determine whether or<not tbe Commlssmon
is the lead agency as defined in the Guidelines and responszb*e for ,_f '
the preparation of an EIR or Negat;ve Declarat;on whxch is requ;red
by CEQA. .,
(E) A motion to determine whether or not, where the
Commission is the lead agency, a Negat;ve Declarat;on ratherlthan an
EIR should be issued in the proceeding.

(F) A motion to determlne who-zs the proponent of the
project.

(6) A motion to determzne the reasonableness of the
deposit or fee requzred undexr Section. (o).
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(3) Section (e) motions may be filed as part of the |
initial pleading. Motions under Scct;on (e)(1) may be jo;ned w:th |
motions under Section (e)(2). ' : o

) A motzon made undex Sectxon Ce) flled ln a proceedzng
seeking ex parte action or prior to hear;ng in ¢ther proceedmngs«
shall be served upon all part;es upon whmch service of the applzcat;on,
complaint, order instituting 1nvcstlgatxon, or othexr order was made .
or required to be made. If a motion is made during the course of
2 hearing, it shall Dde served on all parties of record.

($) Except for motions to determine whether or not an’
cmergency exemption exists, the parties upon whom . the. mot;on is served
and the Commission staff shall have 15 days in which to respond to.
the motion. In the case of a motion dealing with an emergency
exemption, the time shall de 7 days.  The Comm;sszon or the- pres;dmng .
officer may, for good cause shown, shorten or enlarge the tlme in
which a response may be filed. ' Lo

(6) Action shall bde taken on Sectlon (e) motzons in’
accordance with Rule 63. ‘ :

(£) Prepavration of Draft EIR cr-Ncgative Declaration

| (1) If the presiding officer determines in accordance w;th
Section (e) or on his own motion that the CommlSSlon is the publlc
agency which has the principal responsmb;lzty for approvzng the
Project as defined in the Guidelines, and that it should therefbre
be considered to be the lead agency, respcns:ble for the preparat;on
of the Negative Declaration or the Final EIR’ then notlce of such

determ;naxmon shall be included in the thlce of chplctlon f;led
pursuvant to Section (f)(S)- |

(2)  If the pres;dlng officer dcterm;nes in accordance
with Seetion (e) or on his own motion, in the case of a progcct

which would ordinarily be expected to have a smgnlfxcant effect
on the environment, that the progect wzll not havc a szgn;f:cant

S'.
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effect on the environment, then he shall prepare and‘iSsue a”Negativef5‘
Declaration pursuant to Rule 63 and in conformance with CEQA and the
applmcable Guidelines, unless the Commission by order otherwzse
provides. The Negative Declaration shall be filed by the Secretary
of the Commission meedlately thereafter, but not less than,so days
before the project is approved, with the Secretary for Resources._
The Negative Declaration shall be prepared after~consultatxon w;th
all other public agencies which must approve the pro;eot in quest;on
oxr a part of the project. . : ’

(3) Parties shall have the opportun;ty o flle exceptaonS"

~and replies to the Negative Declaration as provxded in Rules 80 and o
81. o o

(4) If it is determined that the'project may‘have & .
significant effect on the environment, the staff shall revmew the -
proponent's EDS for form, adequacy, and obgectlvxty and, 1f necessary,

request proponent to correct any deficiencies. The EDS rev:ewed
corrected, or amended by the staff may become the Comm;sszon s Draft“
EIR. VWhen issued, the staff shall arrange for czrculatmon of the :
Draft EIR for comment to all public agencies which have jurlsdlctzon
by law over the project, including those’ public agencies which mnst |
approve or disapprove the progect. It may also,be cmrculated for
comment to any pexrson who has speczal expertise with respect to any
area of environmental concern lnvolved in the progect The staff
may also consult with and request the serv;ces of state agenczesv

or others who have special expertise w1th respect to any area off
environmental concern involved in the project. S _

(5) As soon as the Draft EIR is completed, but- before
copies are sent out for review, an offieial not;ce, entltled the. -
Notice of Completion and stating that the Draft EIR has been completed,'
shall be filed with the Secretary for Resources._ The notlce shall ,
znclude & brief description of the progeot 1ts proposed locat;on,:‘
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and an address where copies of the Draft EIR are ava;lable.‘_ .

(6) The procedures to be followed in’ consult;ng with other
state agencies shall be those prescr;bed by the Resources Agency,
as found in the State Administrative Manual and Cal;forn;a Admlnls~:
trative Code, except where those procedures would be 1n confllct
with the established procedures of the Commission. C

(7) Notice of completion of the Draft EIR shall be gzven‘
by the staff to the county and mun;cnpal plannxng comm;sszons and .
the county and mun;clpal legislative bodzes for each county" or—czty” i,
affected by the project, the state h;ghway engineer, and othcr
interested parties having requested not;flcaxlon. L

(8) Notice shall also be given to the general publmc by,
advertisement, not less than once a week, tw0«weeks success;vely 1nﬁ ”
2 newspaper or newspapers of general circulation in the county or -
counties in which the project will be located. Cop:es of the Draft“V
EIR and other environmental documents shall be. ava;lable to'members‘f
of the public and nay be purchased for thelr actual cost of repro- o
duction and handling. ~ ' C .

(9) In the event the project is the subject of a hearmng,
the hearing with respect to the Draft EIR shall be held not. 1ess L
than 60 days after the Draft EIR has been)made avazlable for lnspectmon
and comment by the publiec. :

(g) Environmental Impact Report

(1)(A) Evidence in support of the. pro;ect based on
Proponent's EDS shall be presented by the prOponent at any hearxng
ordered by the Commission. All other parties By offer-formal ‘
evidence for the record in support of their envxronmental pos;t;ons."‘

’ (B) Comments received through the consultat;on process

provided for in Section (f), although not formal ev;dence as’ sudh, o
shall be made & part of the record in the proceed;ng and ut;lzzed toxpf
the maximum extent consistent with the Gu;delxnes and w:th general |

7.
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legal and const;tutlonal requlremenrs appllcable to Commzssmon !
proceedings. : : ‘ :
{2)CA) Unless the Commission by order otherwlse prov;des a
Final EIR shall be prepared and leed, after hear:ng, in’ conformancel~
with CEQA and the Guidelines, by the pres;dlng off;cer. : : :

(B) The Commission or the pres;d;ng,offzcer, pursuant |
to Rule 63, in its or his d;scretxon may provzde for-hearzngs solely” -
on environmental issues. , o ‘

(3) Parties shall bave the opportun;ty to-lee exceptzonsT
and replies to the Final EIR as provxded in Rnles 80: and 81.‘__

(%) The Final EIR shall be included in the Commzsszon'
regular hearing record. : ‘ - :

(5) Copies of the Final EIR Shall be made: avaalable to the
Legislature. A copy of the Final EIR shall be. subm;tted thh/a second
Notice of Completion to the Secretary for Resources: and the Offzce
of Intergovernmenral Management (State Clear;nghouse).;" -

(6) The Final EIR shall Dbe available for 1nspectzon by
the general public who may secure copies by paying for the actual
cost of reproducing and handling such copies.: It shall also be flled
with the appropriate local plannxng agency of any c;ty, county, or
¢city and county which will be affected by the progect.‘ In addxtxon,
the Secretary's office shall cause copies of the EIR to be served
upon all parties to the proceeding. | -

(7) Except where the staff is the proponent, a reasonable
deposit or fee, as set forth in Sect;on (o) .of this rule, w:ll be
charged the proponent of a project subject to the provisions of the:
CEQA in oxrder to recover the actual costs 1ncurred by the Commlsszon
in preparing a Final EIR oy Negative Declarat;on for such prodect.

(h) Ex Parte Proceedxngs

If no protests are received within thzrty days after‘the date  o

of the certificate of service of any proceedlng subgect to»the EIR
provisions of CEQA, the matter nay be consmdered ex garte, however,_ B

8.
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all provisions of this rule, except those relet;ng speczfleally'to
hearings shall apply. '
(1) Projects Involving Major Federal Actions Or As.

To Which The Commission Is Not The Lead Ageney

(1) When an Environmental Impact Statement CEIS) has been,
or will be, prepared for the same project pursuant to the Natzonal
Eavironmental Policy Act of 1969 (NEPA), all or any approprxete part
of such statement may be submitted by a proponent in 11eu of all
or any part of an EDS required by this rule, prov:ded that the federal
EIS fully develops the factors in Section €d)(2). S

(2) Such an EIS prepared pursuant to NEPA- may be leed
in lieu of all or any part of a Final EIR or Negative Declarat;on |
required by this rule, provided that it fully develops the factors
in Section (d)(2). ‘ : , ‘ -

(3) Whenever a Final BIR or Negatmve Declaratlon has been, o
or will be, prepared for . the Same progect by a publ;c agency other "

than the Comm;ss;on, copzes shall be subm;tted in lleu of, the EDS
requzred by this rule.

(4) Such an EIR or Negative Deelaratlon prepared pursuant
to CEQA may be filed in lieu of a Final EIR or Negatmve Declerat;on
required By this rule and shall be cons;dered by the Comm;ss:on przor
to approving or disapproving the project.

(3) Final Commission Action : :

(1) The Comm;ss;on shall adopt a Final EIR or-Negatzve

Declaratxon and considexr its contents in maklng a dec;s;on on. the -
project.

(2) The final order of the Comm;ss*on approvzng or N
disapproving a proaect shall include fzndlngs of faet and eoncluszons
of law based upon the enveronmental factors enumerated in- Sect;on '
(d)(2)¢B). ' , , R

- (3) After maklng a deczs;on on a pro:ect as to-whmch a-
Final EIR or Negative Declaration was prepared “the Comm;ssaon shall
file a notice, specified the thzce of Determznatlon, wzth the Secretary

N

9. t
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for Resources. Contents of the notice shall be as provmded in the ,
Guidelines. The notice shall also be f;led with the plannzng agencmes
of any czty, county, or c1ty and county whmch will be affected by
the project, as soon as possxble.

(k) Ministerial Projects

Only discretionary projects, as defined in the Guide‘:l.n”;zies-",'_-' o

require the preparation of an EIR. The Commass;on shell determxne
which projects it proposes to approve as "m;nzsterzal", as defzned
in the Guidelines, and therefore not subject to'CEQA. B
(1> Emergency Projects : o
Emergency projects are not subject to the EIR requ;rement.” "
Applications for approval of. pro:ects which. come wzthmn the- Guldelznes'
definition of emergency progects ‘need not 1nclude an EDS._?

(m) Categorical Exemptions ~
(1) The following specific progeets are w1th1n the classes
of projects which the Secretary for Resources has exempted from ‘the |
EIR requirements of CEQA: :
(A) Class 1 Exemptions.

1. Restoration and repair of existing
structures when they have deteriorated
or are damaged, in order to meet current
standards of public health and safety
undex the rules of the Commission or
othexr public authority, where the damage
is not sudstantial and did not- result
from an envzronmental hazard.

The operetion, repa;r, _maintenance, ox
minoyr alterat;on of existing facilities
used to convey or distribute electric
Power, natural gas, water, or other
substance. =

The maintenance of 1andscap1ng around
utility faCllltleS. ,

The ma;ntenance of native growth around
utllmty f&c;lmtzes. _

10.




Alteration in railroad crossing protection.

Minor railroad crossing alterations as
described in Guidelines Section 15101(e)
and (£), including, but not limited to
filings under General Order 88. = -

Installation of new railrdaé-highway”
signals or signs. o .

Abandonment, removal, or replacement of
the following railrcad facilities: (a)
stock corrals, (b) tracks, or (c) plat- '
forms. : o

Deviation requests filed under General -
Order 26-b and 118 as to clearances and
walkways. : S

Class 2 Exemptions. '

1.

2.

The replacement or reconstruction,
including reconductoring, of existing
utility structures and facilities where
the new structure or facility will be
located on the same site as the replaced
Structure or facility and will have sub-
stantially the same purpose and capacity as
the structure replaced.

Minor reconstruction or repair of railroad
crossings or separations. e

Class 3 Exemgtions.

1.

Stores and offices for utility purposes’
if designed for an occupant load of 20
persons or less, if not in conjunction
with the building of two or more such
structures., S

Water main, sewage, glectrical;;gaS;fandv K
other utility extensions of reasonable
length to serve such econstruction.

Accessory (appurtenant) structures to
Utility structures including garages.,
carports, patios, and fences. .

1.
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Class & Exemptions. New gardenlng or land-
Scaping in conjunction with utility facilities: -
or structures, not to include the removal of
trees, the filling of earth into previously
excavated land, with material compatlble with
the natural features of the site, and minor.
temporary uses of land hav;ng,negl;gzble oxr
no permanent effect on the env;ronment.

Class S Exemptions. Pro:ects whxch require
-the lssuance of street openlng_permzts to
permit minor alterat;ors in land use
limitations.

Class 6 Exemptions. The preparation and
filing of basic data, research, experxmental
management, and resource evaluation activities.
which do not result in a serious or major
disturbance to an environmental resource.
This includes the filing of informational

reports with the Commzss;on.

Class 7 Exemptions. Comm;ssmon decision-making
activities which are intended to assure the
maintenance , restoratzon, or enhancement of a
hatural resource. ‘ :

Class 8 Exemptions. Commission decision-making -
activities 1f they consist of action taken to
assure the maintenance, restoration, enhance-
ment, or protection of the environment, for
example, in connection with the issuvance of
instructions or orders having to do with
existing utility facmllt-es.

(2) The Commission may, at. any time, request that a new
class of Categorical Exemptions e added, or an ex;stang one deleted,_ »'f7 
as provided in the Guidelines.
(n) Lead Agency Determinations: , . ‘ :
(1) The following arve determ;nat;ons of when the Commzssaon '

is or is not the lead agency for the preparation of an BIR or Negat:vef:"'
Declaration: : -




Non~Transportation Utility Projects .

The Comnission is the lead agency for
the following projects: :

1.

2.

3.

Electric genération projects covered
by 6.0. 131. ‘ ‘

Electric transmission line projects:
covered dy G.0. 13Ll. Lo '
Gas Stobage-projecfs;;

Major gas transmission projects.
New and non=-contiguous utility '
facility projects (independent of
subdivision projects),_ . :
Radiotelephone utility projects.’

Telephone sexvice area expansion .
projects. . -

Applicatiens for exemptions from .
undergrounding requirements.
Proceedings directly relating to new
construction of utility facilities.

Iransportation Utility Prqjeéts

1.

Grade Separations. If the grade separation
iS5 part or a project to be carried out by
& pudblic agency, state or local, the Com~
mission would not be the lead agency. The
Cormission would be the lead agency as to
all other grade separation projects..

New Street Crossings. If the new street
crossing 1s part Of a project to. be carried
out by & public agency, State or local, ‘
the Commission would not be the lead
agency. The Commission would be the. lead.

agency as to all other new Street crossings.

13.




New Railroad Track Crossing. If the new
rallroad track crossing is part of a-
project to be carried out by a public.
agency, state or local, the Commission
would not be the lead agency. The Com-
mission would be the lead agency as: to all
other such projects. '

Railroad Crossing Relocations. - If the
project 15 to De carried out by a public
agency, state or local, the Commission
would not be the lead agency. The Com-
mission would be the lead agency 'as %o all
other such projects. ‘

Railroad Crossing Widenings.  If the
project L5 to be carried out by a publlc :
agency, state or local, the Commission
would not be the lead agency.. The Com-

mission would be the lead agency as to all
othexr such projects. ;

Cert;f;catlon Proceed;ngs. The Comm;ssmon.‘
would be the lead agency in the f6110w1ng
proceedings:

(a) Air - common carrzer-certmf;cazlon.‘,'
(b) Bus ~ common carrier certmfzcatmon.'
(¢) Bus - Class B charter cert;flcatlon. i
(d) Rajl - common carrier cert;f;catzon.o“
(e} Truck = common carr;er certzfmcat;on.;_
(£) Vessel - common carrier certzfxcatlon.“

(2) A notion may be filed under Section (e)CZ)CD) to deter—%
m;ne whether or not the Commlssmon is’ the lead agency wzthvrespect
o a pProject not specifically enumerated hereln.-. :

(60 TFees for Recovery of f Costs_ Incurred in P:_parxng EIRS  A ,

(1) TFor any project where the Commission is the lead agency -
responsible for preparing the EIR or Negat;ve Declaratmon and for
which a certificate of Public convenience and neoess;ty or other
authority to construct facllztmes is requzred the proponent wzll be
charged a fee to recover the actual oosts of the Commass:on ;n

lu.




preparing the EIR or Negatxve Declarat;on. A deposit.niliﬁbe'che?ged,lﬁ
the proponent as set forth below: : : <

A deposit of th;rty ‘dollars ($30) for each one
thousand dellars ($1,000) of the estimated capital
cost of the project up to one hundred thousand -
dollars ($100,000), ten dollars ($10) for each one
thousand dollars ($l 000} over one hundred thousand
dollars ($100,000) and up to one million dollars
($1,000,000), five dollaxrs ($5) for each one thousand
dollars (s1, 000) over one million dollars ($1,000,000)
and wp to-f;ve million dollars ($5,000,000), two
dollars ($2) for each one thousand dollars (Sl 000) -
over five million dollars ($5,000,000) and up to

ten million dollars ($10,000 000), one dollar (S1) '
for each one thousand dollers ($1,000) over ten
million dollars ($10,000,000) and up to one hundred
million dollars ($100,000 000), and fifty cents
($0.50) for each one thousand dollars ($1,000) over
one hundred million dollars ($100,000 000). A
ninimum deposit in every case of fxve hundred

dollars ($500) will be collected to cover the .
est;maxed costs to be incurred in preparing an EIR.

(2) The minimum deposit will be charged and
collected whenever a Negative Declaration is requested.' The costs
of preparing the EXR or Negative Declaration shall be paid from such
deposit. If the costs exceed such deposit, the proponent shall upon
disposition of the proceeding by the Commission pay the excess costs,
and if the actual costs. .are less than such deposmt, the- excess Shall
be refunded to the proponent. ‘ : : R .

(3 Proponent nmay elect to pay-the applzcable deposmt
in progressive payments due as follows. A one-th;rd deposzt at the
time the application opr plead;ng is filed, an add;tzonal one-thlrd
upon notification that the initial deposit has been’ expended in _
connection with the preperatzon of the EIR, and ‘the. remalnlng one-thmrd |

upon notlficatzon that prevmously collected amounts have been expended.;g o




