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Decision No; __%2_8_ o | @g% @% N&i o

BEFORE TFE PUBLIC UTILITIES COMMISSION OF THE SIAIE\OF CALIFORNIAw

Investigation on the Commission's )
own motion into the operations,
rates, charges anddpractiiesdgf Case No. 9528
JACK NAXANO, an individua a 3 ‘12 A
DARREN KENT TRUCKING CO., and 3 (Filed April 13, 1973)
BRIDGFORD FOODS CORPORATION, '

a corporation.

William E. Wiley, Jr., Attorney at law,
Tor Bridgford %oBHs Corporation, and
Jack Nakano, for himself, respondents.

Bernard Peeters, Attorney at Law, and

Edward Hjelt, for the Commission staff.

OPINION

This is an investigation on the Commission's own motion
to determine:

1. Tihether respondent, Jack Nakano (Nakano), who is engaged
in the business of tramsporting property over the public highways
of this State for compensation pursuant to a radial highﬁaygcémmon
carrier permit has, by means of any device, induced, assisted;
suffered, or permitted respondent Bridgford Foods Corporation,
(Bridgford) to obtain transportation services for shipments of
frozen bread dough at less than the minimum rates and charges
prescribed in the applicable taxiffs, in that Nakano purported to
carry for Bridgford, pursuant to the terus of written leases which
are in conflict with the requirements of Section 3548 and in viola-
tion of Sections 3548, 3664, 3668, and 3737'—/ and General Order
No. 130 of this Commission.

L/ All code sections herein involved are~of the Callfornia Public-
Utilities Code.
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2. Whether Nakano, by means of any device, has induced,
assisted, suffered, or permitted Bridgford to obtain transportation
sexvices for shipments of frozen bread dough at less than the pre=-
scribed minimum rates, in that respondents did not comply with the
terns and requirements of the above-mentioned leases in violation
of Section 3543, and in violation of Sections 3664, 3668, and 3737.

3. Whether Nakano has entered into lease arrangements with
Bridgford and permitted Bridgford to obtain transportation of
Propexrty between points in this State at less than the minimum
rates prescribed by the Commission, in violation of Sections 3548,
3654, 3668, and 3737; and whether or not the terms of the leases '
and the actual operations connmected therewith may have been in
violation of Section 3542 as well as General Order No. 130 of this.
Commission; and failed to file said lease or leases with this
Coumdssion, in violation of General Order No. 130.

4. Whether, in the event rates less than the applicable
uinimum rates were charged, collected, or received, a fine in the
anount of such undercharges should be imposed upon Nakano pursuant
to Section 3800, :

S. Whether Nakano should be ordered to collect from Bridg-
ford the difference between the charges actually received and
charges applicable and due under the minimum rate tarlff herein=-
above mentioned.

6. Whether any of the operating authority of Nakano should
be canceled, revoked, or suspended, or whether fines should be
imposed pursuant to Section 3774. ,

7. VWhether Nakano should be ordered to cease and desist
from any unlawful operations and practices.

8. Whether any other order or orders that way be found to
be appropriate should be issued in the 1aw£u1 exercise of the
Commission's jurisdiction. :

After due notice a public hearing on the matter was held
before Examiner Rogers in Los Angeles on June 6, 1973 and the
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matter was submitted. Respondeat Nakano appeared without counsel
after being fully advised by staff legal counsel of the seriouse
ness of the matter and the possible penalty or'penalties the
Commission might impose. He stated he desired to represent
himself. Bridgford appeared through legal counsel, who was also
an officer of the corporation. Neither respondent offered any
defense except to plead lack of knowledge and intent to violate
the law. Each asked for leniency.

Nakano operates pursuant to a radial highway common
carxrier permit issued on May 14, 1970. He has one terminal in
the city of Los Angeles. His equiément consists of four tractors
and four 40-foot refrigecrated vans. -Oxrdinarily he employs four
drivers at any one time. His gross operating revenue fdr 1972
was $118,694.2/ | .

The investigation concerned all shipments carried by
Nakano for Bridgford during the period of March 1 to August 31,
1972, inclusive.é- During that period, Nakano carried approxi-
mately 235 split delivery shipmentsi of frozen dough from Anaheim
to 44 stores or markets (including in several instances branches
of the same store or market in different cities or in the same
city) in central or northern California (e.g. Sacramento, Fresno,
Modesto, Stockton, or Oakland). | |

An associate transportation representative testified
that on August 8, 1972 he was assigned to investigate Nakano; that .
Nakano subscribes to Minimum Rate Tariffs 2, 1-B, 38, 9-B, Distance
Table 7, and Exceptions Rating Tariff 1; that he exawmined- Nakano's

£/ pxhibit No. 2.

3/ Exhivit No. 1. . | .

&/ The staff rate expert rated the loads as split deliveries
although there was no proper documentation. The rate. expert

said that If the shipments had not been so rated by him the

lawful charges would have been over double the amounts due as
hereinafter stated.
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records and Exhibit No. 1 was prepared rrom.Nakano's records
and Bridgford's records; and that Exhibit No. 1 includes 36
equipment leases plus, relative to each lease, payment memoranda,
invoices, and shipping orders. The witness further testified the
equipment leases are individual trip leaseséf and that on Sepcem-
ber 27, 1972 he tallked to Nakano about the leases. He said that
Nakano ianformed him that the equipment used was maintained by hiwm,
the tires were purchased by him, he made the repairs and serviced
the vehicles, the fuel and oil were puxchased by him,-the equip~
went was kept at his terminal, and he paid the insurance. Nakano
told the witness he had not filed the leases with the Public -
Utilities Commission; that he had not deleted the equipment used
for Bridgford from his equipment list on file with the Commission
because they were trip leases; and that his "T"gj number was on
each power unit. Nakano also told the witness that he paid all
the drivers but later the same day told the witness that since
Avgust 17, 1972 the drivers had been paid by Bridgford. The
staff witness said that approximately 1l drivers were involved
in the hauling represented by Exhibit No. 1; that in some In-
stances a deduction from the trip contract charges was made
ostensibly to pay the driver (see, e.g., part 28, Exhibit 1) who
was represented to be on Bridgford's payroll; and that in some of
those instances where Bridgford purportedly paid the driver,
Nakano was the one who paid the driver.

The credit manager for Bridgford testified that as such
he arranged for transportation; that he became credit wanager on
Maxch 1, 1972; that at that time Bridgford was leasing trucks from

<§§ All of the leases are identical except Number 15, (Exhibit No;‘l)

An {dentifying numbexr issued by the Commission and required to
be on each power unit.
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Nakano and the witness did not change the lease format; that he . -
was pot then familiar with Section 3548 or Genmeral Order No. 130;
that when the investigation started (August 1972) he learned
about the section and the gemeral oxder; and that as a result of
the investigation Bridgford now leases from an Arizona company.

A Commission asgociate transportation rate expert:
testified that, from the documentation furnished to him by the
Commission's associate tfansportation representative relative to
the transportation by Nakano, he determined the applicable tariff
rates and the chargés that should be agsessed; that he prepared
Exhibit 3 herein; that Exhibit 3 summarizes the information con-
tained in Exhibit 1 and specifies the resulting rates and charges
which are in accordance with the minimum rate tariffs published 
by this Commission; that in preparing Exhibit 3 he was not able
to head the parts with the freight bill numbers, which is usual,
because the carrier did not present the freight bills to the
shipper; that a document showing paywent, called a payment memoran-
dum, wgg issued by the shipper to the carrier; and that the exhibit
shows only the date of shipment, the name of the consignorx, the
point of origin,and the various destinations of each shipment.

He saild the coumodity, weight, rate, charge assessed, proper charge,
and wndercharge were secured or calculated from the information in
Exhibit 1. He said that the total amount of undercharges for all |
36 parts (Exhibit 1) is $10,104.55; that the shipments were rated
under the provisions of the split delivery rule of Minimum Rate
Tariff 2 as this results in lower total charges than if each load
in each part were rated as a separate shipment, which would be the]
technically correct way as there was not sufficient 60cumentation'
for split deliveries, but the staff is assessing the lower charge
as it is only claiming that the carriage was performed pursuant

to leases not complying with Section 3543 and General Order No. 130.
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Nakano testified that he is the sole owner of Darren
Kent Trucking Co.; that the office is in Los Angeles; that the
information in Exhibit 2 is correct; that Bridgford sent him the
leases contained in Exhibit 1; that a man named Martindale (then
but not now employed by Bridgford) arranged for him to haul for
Bridgford; that he did not solicit the business; that he never
carried for others under lease arrangements; that when he carried
for Bridgford he was not familiar with General Order. No. 130 but
he now is; that when the Commission staff contacted him was the
first time he was aware that the leases would cause prgbléms; .
that when he learned there might be a question of the legelity of
the leases he decided maybe he had better ston hauling for Bridg-
ford; that after the staff contact, Bridgford started making
payroll checks out to Nakano's drivers; and that somebody said it
was legal that way. The witness testified that evidence that
the payroll records indicated that the drivers purportedly’
paid by Bridgford wexe also being paid by Nakano oceurred only
when he advanced the driver some momey; and that he no lonmger hauls
for Bridgford. Nakano safd he understood the seriousmess of the
charges against him, and that they could xesult in a pupitive
fine. B L .
' Nakano further testified that the Bridgford tramsactions
comprised his first leasing experience; that during the.period he
was hauling for Bridgford he was not leasing trucks to anyone else;
that he has a large turnover of drivers; that he just finds avail-
able drivers by calling around; and that when a driver makes a
trip he is treated as an employee with all the usuval deductions.

Nakano fuxther testified that at the time of the staff's
investigation (March through August 1972) he had just one regular
driver; and that some of the casual drivers g0 on consecutive trips.

Bridgford's secretary (also an attorney and the one who
represented it herein) testified that Bridgford has very little
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conflict with the Commission’s evidence; that the form of lease
(Exhibit 1) was an old form used iIn 1962 which he thought had been
destroyed; that Bridgford now has a new form substantially dif-
ferent: that the fact that the old form of lease was used was a
mystery to Bridgford and to the witness as its counsel; that the
wan who signed the latest leases for Bridgford is a young man who
continued the leasing practices started by an ex-employee; that
Nakano is not sophisticated in this sort of thing; that Nakano

has no intention to violate the law; that Bridgford is réqunsible

for the acts of its agent; that baving drawm a lease form different
than those in evidence he assumed it was being used; and

that he could not understand wby the form was not used.

He said that Bridgford paid rental for the equipment; that the
insurance carriers will indicate that Bridgford had responsibility
as a lessce during this period in conmection with incidents in-

volving these trucks; and that the relation between Nakanofand 
Bridgford was lessor and lessee. He sald, in summation, that the two
respondents were innocent parties and that the complained of
practices have been discontinued.

Staff counsel stated that the staff has proven its case;
that it has demonstrated by the facts adduced that the purported
leases were not in compliance with Section 3548; that in the
majority of the cases the drivers were employees of Nakano; that
Nakano maintained full control of the trucks; that he performed
all of the maintenance; that he gassed and oiled them; and re-
tained all the incidents of ownership. Staff counsel also
pointed out that Nakano did not £ile copies of the leases with.
the Commission as required by General Order No. 130. He urged
‘that Nakano be required to collect the undercharges as reflected
on Exhibit 3 from Bridgford, pay the sum collected to the

Commission and pay a fine in addition. He urged leniency for
Nakano. ‘ |
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Findings
- 1. Jack Nakano is an individual doing business as Darren
Kent Trucking Co.

2. Nakano operates pursuant to a radial highway common
carrier permit issued by this Commission.

3. Nakano bas the appropriate minimum rate tariffs, distance
table, and exceptions rating tariff,

4. During the period between March 1 and August 31, 1972,
inclusive, Nakano on 36 separate occasiocns permitted his refriger-
ated trucks to be used for the transportation of frozem dough for
Bridgford. In each instance the use was pursuant to a document
designated as an equipment lease. These leases failed in each

instance to comply with the requirements of General Order No. 130
in that:

(2). The leases do not provide for the exclusive
possession, use, supervision, direction,and
control of the equipmenx by Bridgford.

(b) Tbe leases do not provide that the vehicle

shall be operated by the lessee or an employee
thereof.

5. Each of the 36 truck movements 1nc1uded‘in Exhibit 1 was
& split delivery shipment on Nakano's equipment pursuant to Nakano's '

radial highway common carrier authority‘with Nakano s employees
driving.
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6. In each instance, if the shipment had been properly
rated as a split delivery shipment the correct charge is the
charge shown on Exhibit 3. ‘ ‘

7. For the transportation covered by the documents in
Exhibits 1 and 3, Nakano charged Bridgford less than the law-
fully prescribed minimum rates resulting in undercharges in the
total amount of $10,104.55.

8. The undercharges were made deliberately by Nhkano and
Bridgford in an attempt to secure transportation of property at
less than the prescribed minimum rates.
Conelusions

1.  Nakano violated Sections 3548 3664, 3668, and 3737 of
the Public Utilities Code and should pay a finme pursuant to Sec-
tion 3800 of said Code in the amount of $10,104.55.

2. Nakano should pay a fine in the amount of $500
pursuant to Section 3774 of said Code.

The Commission expects that Nakano will proceed promptly,
diligently and in good faith to pursue all reasonable measures to-
¢ollect the undexcharges. The staff of the‘Commission,will'make
2 subsequent field investigation into the measures taken‘by_
~ Nakano and the results thereof. If there {s reason to believe
that Nakano has not been diiigent, or has not taken all reason-
able measures to collect all undercharges, or has not acted in
good faith, the Commission will reopen this proceeding for the.

rE
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purpose of formally inquiring into the circumstances and for the
purpose of determining whether further sanctions should be imposed.

IT IS ORDERED that: :

1. Jack Nakano shall pay a £ine in the amount of $10 104 .55
pursuant to Section 3800 of the Public Utilities Code of Cali-
fornia and a fine of $500 pursuant to Section 3774 of the Public
Utilities Code of California on or before thirty days: after the
effective date of this oxder.

2. Jack Nakano shall take such action, including,lesal
action, as may be necessary to collect the undercharges set forth
ic Finding 7, and shall notify the Commission in writing of the
completion of such collections. ‘ '

5. Jack Nakano shall proceed promptly, diligently, and
{n good faith to pursue all reasonable measures to collect the
undercharges and, in the event undercharges orderad to be col-
lected by paragraph 2 of this order, or any part of such undex-
charges remain uncollected sixty days after the effective date
of this order, Jack Nakamo shall file with this Commission on -
the £irst Monday of each wonth after the end of said sixty days
a report of the zaount remeining to be collected, specifying the
action tcken to collect such undercharzes and thke result of such
action, until such undercharges have been collected in full or
until fuether order of this Commicsion.

4. Jack Nakano chall cease and desist from collecting
cowpencation for the transportation of property or for amy
service in connection therewith in a lesser amount than the
@inioum rates and charges prescribed by this Commission.
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The Secretary of the Commission is directed to cause
personal service of this order to be made upon'each'respondént.
The effective date of this order shall be twenty‘days after the
completion of such service. ,

Dated at San Francisco , California, this :577£y
day of __JULY - , 1973. PR

Commis stoner Vernon L. Sturgeon. boing
nocessarily absont. azd noz-partzcipaxo
in- tho dispoaltion of this procoeding.

Commissionor J. P. Vukauin, Jr.. being
necessarily absent, &1d not. participaxQ
in the diaposition.or this: proceoding.




