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Decision No. Si717 @Rg@m‘@%ﬁ:

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CAII?ORNIA

Investigation on the Commission's
own motion into the blocking of Case No. 8949 A
public grade crossings by rallroads. (Filed August 5, 1969)

(Appearances are listed in Appendix C of Proposed Report)

INTERIM OPINION

This is an investigation on the Commission's own motiom

Into the blocking of public grade crossings for the purpose of
determining: |

1. Whether Commission Resolution No. $-1278, which now
prescribes rules to be adopted by railroads regarding occupancy
of public grade crossings, should de revised or revoked; and

2. Whether a genmeral order should be promulgated regulating
the occupancy of grade crossings by trainms. :

Public hearings were held, briefs wexe £iled, znd on

November 9, 1970 Examiner Thompsern issued his Proposed Report.
Exceptions to the Proposed Report and replies thereto were filed.
The Examiner proposes the revocation of Resolution No. $~1278 and
the adoption of 2 Gemeral Order, the stated purposes of which are:

To prohibit any ummecessary blocking of public grade
crossings by any rallroad corporation, to provide for
the clearing of any blocked public grade crossing
with minfonm delay to the traveling public comsistent
with the requirements of safety and subject to
federal and state regulatioms governing the operatioms
by railroad corporations, to promote the cooperation
and joint action by railroad corporations and local
agencies in conmection with problems resulting from
the blocking of public grade crossings, and to provide
means whereby any railroad corporation or local agency
nay obtain relief from said regulations or have
additional regulatioms imposed in comnection with
operations over a public grade crossing where local
conditions so require.
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In its exceptions the Commission staff asserts that the
Examiner's proposed regulatioms are not workable and recommends
adoption of the regulatioms in Resolution No. $-1278 with the
revisions it suggested at the hearing (Appendix A to the Proposed
Report). The Atchison, Topeka 2nd Santa Fe Railway Company (Santa
Fe) suggests regulations in the format of Resolution No. $-1278
but with provisions somewhat different from those suggested by
the staff. Southern Pacific Transportatiom Company (S.P.) also
assexts that the Examiner's proposal is unworkable and suggests
modifications of the staff's proposal. The city of Fremont cbjects
to the Examiner's recommendation that enforcement of the rezulations
be subject to 2pproval by the Cemmission and contends that effective
regulation of blockings necessitates enforcement by local agencies
without prior intervention on the part of the Commissiom. The city
of Los Angeles recommends the adoption of the Examiner's proposal,
asserting, "The Hecring Examiner has prcposed a werkable practical
solution to a difficult pzoblem." The League of California Cities,
by letter, stated that the Exexirer's recommendaticn is an acceptable
compromise and that it assumes that if a party does not file exceptions
that that party Is deemed to have appreved the propesed report. It
did not file exceptions or replles to exceptions.

The scope of this proceeding is limited to the blocking
of public grade crossings by railroads as a result of traims, cars,
or locomotives being stopped in the crossing, or stopped within the
circuits operating automatic gates protecting the crossing, or as
a result of switching operations over the crossing. In its exceptions
S.P. contends that the State is without jurisdiction to regulate
blocking resulting from moving trains. We do not reach that issue
becsuse the matter of blocking by trains moving over the crossing
is not within the scope of this proceeding.
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The parties do not seriously dispute that regulations are
required to control blocking; the contested issues concern which
entity should do the regulating and enforcing; and if the Commission
exercises its jurisdiction what should be the form and content of
its regulatioms.

The Examiner's recommended findings and conclusions
concexning the operational problems of the railroads and the traffic
problems encountered by cities as a result of blockings are fully
supported by the evidence of record. The deficiencies 1listed by
the Examiner of the regulations, both in form and In substance,
in Resolution No. S~-1278 and his conclusion that the regulatioms
should be revoked comcurrently with the establishment of new
regulations in a Gemeral Order is also fully supported by the
evidence. The same may not be said regarding his comnclusions on
the regulations that should be established, nor do we entirely agree
with his conclusions regarding enforcement of regulatioms governing
the occupancy of public grade crossings by railroads. The principal
reason for the lack of support for his proposed regulations is
that his proposals, particularly those imvolving procedure, wexe
not before the parties at the hearings. The staff presented
evidence to support omnly its position that the regulatioms in
Resolution No. S-1278 are suitable and proper; the presentations by
the cities were directed towards their positions that the local
ordinances regulating blocking are necessary for them to be able
to cope with the traffic problems; and the railrxoads concexrned
themselves mainly with the presentation of evidence of thelr
operational problems. The evidence presented by the parties was not
directed specifically to the regulatioms proposed by the Examinerx.
Bis recommendation camnot be said to be 2 modification of a proposal
made by any party. The parties have not had opportumity to make
representations regarding the regulations the Examiner recommends
other than in their exceptions to his proposed report. Staff and
the railroads in their exceptions question the workability of the
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" regulatione. S.P. specifically requested opportunity to present
evidence showing that at least two of the provisions of the proposed

. _General Order are umrealistic and impractical.
R The status of this proceeding at this juncture is that
it has been shown conclusively that the proposals for regulation
advocated by the staff, by the rallroads, and by the other partici-
psnts at the hearing are not suitable for governing the occupancy
of public grade ¢rossings by railroads; and while some regulatioms
proposed by the Examiner have some support they have not been
subjected to test at public hearing. We are satisfied, however,
that the format and the stated puxposes of the Gemeral Order proposed
by the Examiner point the way towards reascnable and suitable o
regulations. It will be our purpose here to make preliminary
observations on the evidence received thus far regarding issues
in this proceeding, to set aside submission of this proceeding to
recelve further evidence concerning the regulatioms that should
be promulgated, and to direct the Commission staff to comsult with
tbe railroads and other participants, and to present at such further
hearings a proposed "Gemeral Order Governing the Occupancy of
P'ublic Grade Crossings by Railroads and Rules Relating Thereto'
which will effect the purposes stated in the Examiner's Proposed
Report. We anticipate that the railroads and other participants
Will cooperate with the staff in the development of reasonable:
regulations comsistent with ocur conclusioms.

We will not undertake to rule on each exception but will
consider those relating to the substance of the Examiner’s
recommendations im our discussion. There werc 3 number of
exceptions regarding langusge and word definiticms in the proposed
regulations; those should be considered by the staff and the .parties

in the preparation of a suggested General Order which will be the
subject of further hearings. ' '
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The portion of the Proposed Report from the beginning
through the section entitled 'Regulations Concerning Blocking' is
factually correct; however, lack of emphasis therein can lead to
2 misunderstanding of the issues and of the problems involved in
the regulation of the occupancy of grade crossings by railroads.
The Examinexr states, '"No ome disputed the fact that blockings of
crossings do occur and can cause chaotic traffic conditions. Com-
mmities can be, and have beemn, virtually isolated as a result of
blockings at crossings.” This and other statements in the Proposed
Report, while factually accurate, would lead ome to believe that
the principal {ssue herein is tantamount to resolving conflicting
interests of the railroads and the cities. The substantial
portion of the commerce of California moves by railroad amnd by
motor vehicles and such movements affect the public interest state-
wide. There is a statewide public interest in the use and occupancy
of crossings. With respect to the use of a grade crossing, the
position taken by mmicipalities to keep the crossing clear for the
safe and expeditious movement of motor vehicle traffic ordinarily
coincides with the interest of the public dependent upon motor
transpoxtation, and the position taken by the railroads tomake such
use of the crossing to conduct railway operations safely and expedi-
tiously ordimarily will coincide with the interest of the public
dependent upon rall transportation., There is no question that the
well-being of the people of this State is dependent upon both rail
and motor vehicle tramsportation as well as other forms. The use
of a crossing which will provide expeditious and safe movement of

1/ In the exceptions of Santa Fe: "The Examiner's Proposed Report
attempts to resolve the interests of the cities and railroads--
‘a most difficult task. While the report clearly recognizes these
interests and sets forth a possible solution, in fact, the
proposed General Order therein is believed to create the potential
for conflicts and more problems than presently exist between the
cities and the xrailroads." :

-5




both rail and motor vehicle traffic is in the best interest of the
people of this State and such use and interest should supersede
any individual interests incomsistent with the statewide public
interest.

From a reading of the Proposed Report ome might draw
an Inference that if a train stop is necessary by reason of casualty,
signals, train meets, or federal or state regulations, and as a
result a public crossing is blocked, that the blocking is
a necessary result of the stop. That is not the case. As was
adverted to in the report comcerning the charging of air brake
lines, within limits, the railroad may have a cholce of where to
stop when such stop is necessary. As modified aud amplified by the
foregoing, the findings and conclusions set forth in this portion
of the report are supported by the evidence.

CAN AND SHOULD REGULATIONS REGARDING THE BLOCKING OF
GRADE CROSSINGS BE MADE BY LOCAL AGENCIES?

The Examiner concluded that it is not necessary to reach
the question as to whether the Commission has exclusive jurisdictionm
over the regulation of the use of public grade crossings because
the evidence demomstrates that the Comnission should exercise its
jurisdiction by prescribing regulaticns over the subject matter.
That conclusion is based upon findings that the regulation of
blocking affects the safety of operations of railroads which is a
matter of statewide concern whichthe Commission has a duty to
supervise, and that in the absence of regulation by the Commission
there might be gaps in regulation. (Cf. People v Cermick (Appelate
Department of the Los Angeles Superior Couxt, Case No. CR 4 8075,
October 7, 1968) and the Hewitt Elections Act of 1911l.) No party
took exception to these findings and comclusion and they are supported
by the record.

There is a paragraph under the captioned heading in the
Proposed Report which could be interpreted to be Incomsistent with
California law. The Examiner stated:

“The evaluation of conditions to determine whern and
how a crossing can be cleared safely calls for expertise
and is not merely 2 judgment that can be made by a man
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of ordinary prudence. The evaluation of the actioms
actually taken by railroad operating persommel in
Instances of blocking calls for the same expertise.

It Is not to be expected that local authorities
possess such expertise. The Commission has the

power and the respomsibility to regulate the safety

of rallroad operations, and it has the ability to
determine whether an action claimed to have been dome
by reason of safety was justified or whether such
claim is merely a facade for am irresponsible action."

The above paragraph could be comstrued to mean that the rail-
roads have a responsibility to exercise a higher thar ordinary degree
of care with respect to their operaticms over public crossings, and
that the evaluation of the action taken by the railroads with
Tespect to operations on or over a public crossing is nmot ome which
can or should be made by a court or a jury. Such is not the law
in California. In Peri v L.A. Junction Ry. (1943) 22 C 2d 111,

Justice Carter in speaking for the court held:

"Generally speaking the duty to exercise reasonable
or ordimary care is imposed upon the operator of a
raillroad at public highway crossings with respect
to persons traveling upon the hi. and over the
crossing. The standard of care is that of the man
of ordinary prudence under the circumstances (cit).
The question of negligence of the railroad operator
is ordinarily ome of fact in crossing cases as it is
in other negligence cases.”

As was stated in the Proposed Report, the regulatiom of
blocking affects the safety of operations byrailroadswhich is a
matter of statewide concern. Regulations have been promulgated by
the Federal Government and by the Commission regarding the safety of
such operations, The rules established by the railroads concerring
train operations are subject to supervision by the Commission. It
has been established in this record that compliance by the railroads
with the ordinances enacted by cities can result in conflicts with
those regulations and rules.

As modiffed and amplified by the foregoing, the findings
and conclusions proposed by the Examinex ave supported by the
evidence. ' |




SHOULD RESOLUTION NO, S-1278 BE REVISED OR REVOKED?

The Examiner recommends revocation of the resolutiom.
The staff takes exception to that comclusion and recommends the
adoption of the regulations in the resolution with the revisicns
shown in Appendix A of the Proposed Report. S.P, in its reply
asserts that the staff's proposal is unworkable because of the
time 1limits set forth therein. S.P. and Santa Fe recommend the
format of regulation in Resolution No. $-1278 which requires the
rallroads to file acceptable rules regarding occupancy of grade
crossings. The rules th2y suggest conform more to the guldelinmes
suggested by the Examiner In this portion of the Proposed Report
than to the rules suggested by the staff. One of the suggested
rules, however, wculd permit operating perscmmel to engage in
switching so as to occupy a crossing for 10 minutes.

The staff's proposzl is umwerkable becawse of the time
linmfts, S.P.'s and Santa Fe's sugsestion that the proposal be
revised to make the rules give effect to rallroed operating
problems does not meet the objections stated in the Projposed
Report. The format of regulation in Resolutiom No. S$-1278 is
that the railwoads file with the Commission acceptable operating
rules to be followad by railrouad employees. First, it was shown
on this record, an? found by the Examiner, that such rules are
comsidered by railzoad c¢Zffcials, railroad cperating employees,
and the Commission staff to be guldelires rather than rules that
must be obeyed under any circumstances. Second, the ordering
portion of the resolution provides only that the raillroads must
file rules but does not require the railroads to comply with the
rules., The requirement that the railrcads comply with their rules
is provided only in the order instituting this investigation. The
resolution states that the clearing of an individual crossing may
not be necessary or required 'where nearby altermate open routes
are available in a series of public crossings", and "in unforeseen
emergencies”. Even if the order were to require adherence to the
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Tules by the railroads, those provisos are so broad and undefined
as to make it exceedingly difficult, if not practically impossible,
to determine whether a railroad failed to comply with the rules.
Third, although the format of Resolution No. S-1278 glves consid~
exration to the operating problems of the railroads it does not give
any comnsideration to the problems confronting the cities and

other public agencies that result from necessary train stops, as
well as unnecessary stops, at grade crossings. We point out two
examples of many in this regard. The ordering paragraph of the
resolution provides that where there is an agreement between a
railroad and a public agency pexrmitting certain crossings to be
blocked longer than specified in the rules, such agreement shall
prevail (emphasis added). There are, or have been prior to the
adoption of Resolution No. S~1278, understandings and agreements
between railroad officials and city officials calling for operations
by the railroad which would keep certain crossings clear at all
times and certain other crossings clear during particular times

of day. Such agreements would have no force or effect uader the
resolution. Santa Fe's proposal regarding switching is:

"Switching over public grade crossings should be

avoided whenever possible. If not possible, such
crossings must be cleared frequently to allow

vehicles to pass and must not be occupied contin-

uously for lomger than 10 minutes wmless (1) it

can be seen that no vehicles are waiting at or closely
approaching the crossing, or (2) the safety of persons or
property will be endangered by umblocking the crossing.

The only mandatory language of Santa Fe's proposal is
that the crossing shall not be occupied continucusly for longer
than 10 minutes unless there are mo vehicles being blocked or
unliess it would be umsafe to cleaxr the crossing. This recoxrd shows
that there are mumerous crossings when at peak traffic hours a
blocking of a crossing for a period of 10 minutes would result in
chaotic traffic conditions and would mot be warranted by circum-
stances attendant to switching of cars by a railroad except under
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very extraordinary conditioms. Such circumstances have largely been
avoided as a result of discussions among the railroad officials,

city officials, and members of the Commission staff. The results

of such discussions have been agreements upom the part of the rail-
roads to conduct operations so that the c¢rossing is mot blocked by
switching during the peak traffic hours. The format of the resolutiom,
however, does not zecognize such agreements, nor does it require

the raillroad to couwply with the terms of the agreements.

The 2foresaid three shortcomings of the approach to the
problem taken by Resolution No. S$S~1278 are stated in the Proposed
Report and there were no excestions to the Examimer's f£indings
in that regard. Tahere is a fourth aspect to the format of
the resolution which was not discussed by the Examiner
which we consider to be an importent reasom why such format is
unsuitable, that {s, the format world be curbersome and burdensome
upon the railroads, the Commission, and the public agencies. As
this record shows, and as pointed out by S.P. in its exceptions,
at certain times and places efficient railroad operaticns call for
rail cars to be stopped in crossings for long periods of time and
for switchers to occupy a crossing for relatively long periods of
time. In many instances the railroads have tacit understandings,
if not verbal agreemeuts with city officials, condoning such
occupancy of crossings provided they occur at particular times
and provided that certain other crossings are kept clear. Under the
format of Resolution No. S-1278 the rules f£iled by the railroads would
have to specify the operations which are exceptions to the genmeral
rules (with 30 days' notice to the Commission prior to modificatiom
of the rules), or an agreement entered into between the railroad
and the public agency would have to be approved by the Commission
before "such agreement shall prevail.” Furthermore, if the regula-
tions and rules are to give effect to solutioms to the problems of
the public agencies, the modifications of the rules to meet those
special circumstances,and the agreements between the railroads and
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the public agencies regarding the special circumstances will be
numerous, with the result of overburdering the railroads and the
Commission with paperwork.

We conclude that the regulatioms in Resolution No. $-1278
are unsuitable and should be revoked concurrently with the establishe
nent of suitable regulations.

WHAT REGULATIONS SHOULD BE ESTABLISHED?

The Examiner characterized blockings as being either
necessary or ummecessary. It 45 clear that the "necessary” blockings
are those which cannot be avoided because of casualty or the require-
ments of safety., We do not regard blockings resulting merely
because of railroad operating conmvenience as necessaxry. The
blocking of crossings disrupts the flow of commerce on the public
highways of tais State and when such blocking is unnecessary
it ordinarily adversely affects the public interest. ' We say
ordinarily becausc this reccxd shiews that thore are some exceptional
circumstances when the convenience of the public is better served
by having a crossing blocked for a period of time. Some of such
exceptional circumstances mentiored in the Proposed Report include
the blocking of Fourth Street in San Francisco by commute trains
during certain times of day, the blocking of certain crossings by
S.P. commte trains so as to protect debarking pessengers, and the
blocking of certain crossings mear packing sheds in agricultural
commmities during times of harvest. All of such exceptional
circumstances have the approval of the local governmental authorities.
The record shows additional instances when local authorities have
requested or approved what might be corsidered an ummecessary
blocking of a particular crossing in order to avoid lengthy
necessary blockings at adjacent crossings.
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With respect to the problem of umnecessary blockings
the Examiner proposes:

Unless otherwise directed or authorized by the Commission,
by agreement (with a local agency), or by a traffic
officer at the sceme, no railroad corporation shall
wmnecessarily block, or cause to be blocked, any public
grade crossing.

S.P. points out that the regulation should not apply to
moving trains., Its point is well taken in that this proceeding
does not contemplate the establishment of regulations for the
occupancy of grade crossings by moving trains except in the operation
of setting out or picking up cars or when engaged in switching
operations. This may be remedied by including a provision in the
Gemeral Order stating that the order does nmot apply to moving
trains except as indicated above. S.P. also asserts that the
regulation would prohibit a train occupying 2 crossing
vhen there are mo motor vehicles or pedestrians desiring to use
the crossing. It comtends that the regulation would be invalid
because no public right is involved if no ome wants to use the
crossing at the time and place in question. It is true that there
would be no disruption of the flow of commerce on the public high-
ways, nor would the ability of any individuasl to utilize the
crossing be impaired umder these circumstances. S.P. suggests
changing the word 'ummecessarily” to 'mreasomnably", or to provide
in the Gemeral {rder, "These regulatioms shall be effective only
when the blocking by a train results inm 2 hindrance or inconvenience
to anyone in lawful use of the particular public grade crossing.”
With respect to the substitution of the word "unreasomably' for
"unnecessarily" the former could be comstrued that a blocking may
not be unreasonable if it resulted in 2 wmore efficlent operatiom
from the standpoint of the railroad. A better manmer might be to
incorporate within the suggested rule 2 proviso indicating that for
2 crossing to be umccessarily blocked there must be Some motor
vehicle or pedestrian desiring to utilize the crossing at that time.

12
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We come now to the crossings that are necessarily blocked
by stopped trains or cars. Such blockings ordinarily result from
casualty or for xeasons of safety. For the same reasons why it Iis
not in the public interest to have crossings blocked ummecessarily,
public interest and welfare require that a crossing that is neces-
sarily blocked be cleared with the least possible delay. The
Proposed Report and the evidence of record show that what a rail-
TYoad can or cammot do to clear a crossing depends upon a number
of circumstances. The time required to clear a crossing can vary
from a few minutes in the case of a simple cutting operatiom, to
several hours in the cases of a complete loss of motor power or
a derailment. That is one of the reasons why a requirement that
a crossing be cleared within a specified period of time Iis unreal-
istic. The law does not require the impossible. Witk respect to
this problem the Examiner proposes the following regulatiom:

Unless otherwise authorized by the Commission,
agreement (with the local agency), or by a traffic
officer at the sceme, whenever a train of a railrocad
corporation 1s stopped for reasons other than setting
out cars, picking up cars, switc , or boarding or
debarking passengers, and thereby blocks ome orx

more public grade crossings, said rallroad corporatiom
shall cause the train to be cut immediately so as to
peruit traffic at the heavier traveled crossing to
proceed without delay unless the cutting of the train
will endanger the safety of persoms or property, or
wmless the operation of cutt the train, and/or
recoupling the trainm will result in greater delay to
vehicle traffic than 1f the train were left intact.

In substance the proposed regulstion would require,
subject to the stated exceptions, railroads to cause a stopped train
"to be cut immediately' at ome crossing, namely, "the heavier
traveled crossing.' S.P. asserts that as in the case of ummecessary
blockings this regulation should be applicable only if there
are people or vehicles being delayed. We do mot agree. Adoption
of S.P.'s suggestion would mean that the railroad would not have
to commence the operation of cutting the train until a pedestrian
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or vehicle arrived at the crossing resulting in a greater delay or

hindrance to the vehicle than if the railroad had immediately

compenced its cutting operation after making its necessary stop.

The evidence shows that it is not at all uncommon that the operation

of cutting & train requires10 minutes. In & case where the rail-

road occupies a cressing for five minutes before a vehicle arrives

at the crossing, then starts to cut tae train and requires 10

minutes to accomplish it, the railroad has subjected the vehicle

to five minutes of ummecessary delay; in fact, it has occupied the

erossing for 15 minutes of which five of those minutes could have

been avoided and has unnecessarily delayed or diszupted the flow

of commerce on the public highways for a period of five minutes.
S.P. asserts that the phrase "to be cut immediately"

seemingly may require that the cutting operation be completed at

the time when the train stops which is c¢learly impossible. Changing

the phrase to "shall immediately cause the train to be cut" -will

rexove any ambiguity.
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The blocking of crossings resulting from switching and
setting out and picking up of cars in train operations is the subject
of many informal complaints, aund, from the evidence and from the briefs
appears to be oune of the more difficult problems to solve. The
Examiner proposes:

Unless otherwise directed or authorized by the
Commission, by agreement, or by a traffic officer
at the scene, whenever a rallroad corporation is
enfaged in setting out cars, picking up cars, or
switching, said railroad corporation shall conduct
such operation in a mammer that each public grade
erossing chall be cleared following each setout,
pickup, or switch so as to permit standing vehicles
and pedestrians at the crossing to proceed over
the ¢rossing before starting the next setout,
plckup, or switch.

The railroads take exception to this proposal. They assexrt switching
is a very complicated maneuver, and rarely involves the same movement
either at a particular axes or in other areas; and that the rigld
rule proposed by the Examiner does not take into comsideration the
many variables that occur in switching. As already indicated
they sugzest a xule which would provide a time limit of 10 minutes
for the zallroad to clear a crossing.

It is true that there are many variables in commection
with switching and that a switching operation over ome crossiag at
a particulaxr time of day may be acceptable and comsistent with the
requirements of public convenience and safety for motor vehicle and
pedestrian traffic, whereas at a different time or at a different
place that same operation may be incompatible with the general public
interest. Regardless of what type of regulation may be established
there will be need for exceptions to that regulation., It is in the
area of switching that negotiated agreements between the railroads
and the public agencies and the cooperation of the industries being
served will probably result in a more satisfactory answer to the
blocking problem at individual crossings. The Examiner's proposal
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has a number of advantages: The rule is simple of applicatiom, it
permits the railroad to pursue its switchingz operatiom wmtil there
are standing vehicles or pedestrians at the c¢rossing and then it may
complete the individual pickup or setout prior to clearing, and it
imposes the burden of initiating negotiations regarding '‘problem
crossings' upon the railroads which in most instances would be more
knowledgeable councerning the various alternatives that way remove

or alleviate the problems at individual crossings. The great
disadvantage, and indeed it appears to be 2 serious ome, is that it
would probably necessitate the railroad negotiating agreements with
virtually every loczl agency in California to cover exceptions that
are now tacitly acceptable. COme such example that occuxs to us is
the switching in iadustrial areas during evening or early morning
hours when there is little twaffic on the streets or roads and there
are numerous avenuss around the blocked crossing. In those
circumstances it would appear that the public would be better
accommolated by permitting the railrozd to comduct its switching
operations unhamperad so as to be ofZ of the crossings and away from
the area before the commencement of heavier motor vehicle traffic in
the area.

The rallrcads' proposal, however, would shift the buxrden
entirely upon the local agencies. It would perwit the blocking of
any street, road, or highway for ten minutes at any time of day
regardless of the amount of traffic desiring the use of the c¢rossing
unless there was an exception agreed to by the railroad or imposed
by the Commission. It may reasounably be assumed that in the
jurisdiction of every local agency sexved by a railroad there is at
least one crossing the blocking of which for tem minutes during a
particular period of the day would be comtrary to public convenience
and safety and conflict with tke public interest. In order to be
completely assured that such circumstance would nmot occur the local
agency would aave to initiate negotiations towards an agreement.
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Either proposal would appear to lead towards agreements
between every railroad and every local agency where switching
operations are performed by the railroad. Of Ehe twe proposals the
Examiner's proposal provides the advantage of imposing the burden
of initiating negotiations upon the party greater able to alter
operations over the crossing. It would be desirsble if there is a
widdle ground, such as a description of operatioms by the railroad
wiaich normally would not block any crossing so as to substantially
inconvenience or impede other commexce desiring to utilize the
crossing. Such middle ground is rot apparent in the evidence
recelived thus far. The railroads have requested opportunity
to present fuxrther evidence; they and the other parties should be.
afforded opportumity to do so in oxder that the described disadvantage
of the Examiner's proposal may be lessened.

The Examiner proposes two regulations to provide 2
traffic officexr at the scere of a blocked crossing with adequate
tools to cope with the traffic problems resulting therefrom. He
proposes:

When requested by a craffic officer at the scene
of a blocked crossing the railroad corporation
shall furnish said traffic officer with inforwation
concerning the reasom that the crossing is blocked,
the approxinate period of time before the train,
locomotive, or car blockin% the crossing may
proceed, the time that will be required to cut the
train to clear the crossing, and the amount of
time the crossing would be Blocked as a result

of recoupling the cut train; and if requested by
the traggic officer at the scene of a blocked
Cross the railroad corporation shall furnish
him notice of its imtention to recouple a train
five minutes before the train is moved to block
the crossing for the purpose of recoupling.

Toe effect of the proposal is to require, by a Gemexal Oxder, the
railroad to extend to a traffic officer what appears to be ordinary
common courtesy. S.P. in its exceptions declaxes that under ordinary
circumstances the railroad cammot comply with the suggested regulation
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in that the railroad employee at the grade crossing would be a
brakeman who would not have the information required tc be given
the traffic officer. Although the extending of a commom couxrtesy
1s seldom inappropriate, there is nothing in the record in this
proceeding to support the proposition that such regulation is
necessary or desiresble. If such type of regulation is desireable,
evidence should be presented to support one.

The Examiner also proposes:

Each railroad corporation shall comply with the
directive of a traffic officer at the scene of

a blocked crossing regarding the movement of a
train, locomotive, or car to clear said blocked
crossing provided that compliance with such
directive will not endanger the safety of persomns
or property, and further provided that such
directive does not require the delay of recoupling
4 train otherwise ready to proceed that has been

cut at the direction of a traffic officer at the
Scene.

Staff and respondents foresee practical problems in commection with
thlis proposal. Whether their apprehensions have validity we need
not determine at this time. As was stated by Saunta Fe in its
exceptions, these proposed rules call for the cooperation between

a traffic officer and the train crew in getting a crossing wnblocked
as quickly as possible. There is no evidence indicating that rules
are needed to set forth the manmer in which these individuals should
cooperate. No proposals of any sort comcerning regulations requiring
& train crew to coopexate with a traffic officer were presented or
advocated by any party at the hearings. It may be, as was suggested
by the Examiner, that such rules would be desirable; but there is no
evidence in the record which would support such conclusion.




The Examiner proposes a regulation requiring railroads to

respond to written requests of a local agency within a prescribed
pexriod of time.

Within ten days of the receipt of a request in
writing by a local agemcy to a railroad
corporation to take certain actions to alleviate
traffic problems resulting from railroad
operations at a public grade crossing, said
railroad corporation shall respond in writing
to that request and shall tkerein state whether
Such request is granted or denied, and if
denied shall set forth the reasons for such
denial and also set forth a descxription of an
other action or actioms the railroad can perform
that may assist the local agency in commection
with such traffic problem.

S.P. asserts that the ten-day mandatory requirement for
Teply is warealistic. It also points out that there is nothing in

the record regarding the necessity for the proposed regulation.

We agree; there Iis nothing in the record indicating that local
agencies have encountered amy difficulties in having their requests
given timely consideration by the railroads.

The Examiner also proposes:

Whenever any railroad corporation emters imto
an agreemen: concerning the occupancy of a
public grade crossing or matters commected
therewith said railroad corporation shall
comply with the terms and requirements of
said agreement.

S.P. states that a more precise statement of the problem
iovolved requires that both parties to an agreement should observe

and follow amy agreement rather than single the raflroads out for
compliance. It suggests:

Whenever any xailroad corporation enters into
an agreement concexning the occupancy of a
public grade crossing or matters comnected
therewith, the terms and requiremcnts of said
agreement shall control and be complied with
by the paxties thereto.
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It Ls important that any regulatioms to be prescribed
provide that whenever there are agreements between the railroad
and officials of the local agency that such agreements be observed
and enforced. There are to be fuxrther hearings in the proceeding
so that the adoption of language which would accomplish the desired
result Is not necessary at this time.

IN WEAT FORM OR MANNER SHOULD REGULATIONS BE EFFECTED?

The Examinexr proposes that regulations be promulgated in
the form of a Generzl Order. There wexe no exceptions. The findings
and comclusions in the Proposed Report with respect to that issue are
amply supported.

WHAT PROCEDURES, IF ANY, SHOULD BE ESTABLISHED

IN ORDER TO GIVE EFFECT TO UNUSUAL CIRCUMSTANCES |
AT A CROSSING OR CROSSINGS THAT MAY JUSTIFY v
REGULATIONS DIFFERENT FROM THOSE PRESCRIBED?

Sections 5 and 6 of the Examiner's recommended General
Orxdexr provide a number of procedural rules with respect to the
filing of applications, petitions, and protests. Even though the
recoxd shows that unusual circumstances at individual crossings should
initially be counsidered by the parties affected, including the
Commission staff, looking towards individual solutioms, it 1s a fact
of life that parties cammot always agree on all things. It must be
recognized that railroads and local agencies, even with the assistance
of the staff of the Commissiom, at times will be unsble to enmter into
en agreement with respect to operations over individual crossings.
Sections 5 and 6 of the recommended General Order set forth suggested
procedures in the event agreement cammot be attained. There is
nothing In the record regarding provisions for such procedures, mor
is there any indication in the record that the established Rules of
Practice and Procedure of the Commission will not be adequate in such

cizcumstances. We f£ind no support for the Examiner’s recommendations
in this regard.




SHOULD THE REGULATIONS BE ENFORCEABLE BY LOCAL AGENCIES?

e s = et A et S dus et e it

Section 2101 of the Public Utilities Code provides:

"The commission shall see that the provisions of
the Constitution and statutes of this State
affecting public utilities, the enforcement of
which is not sgecifically vested in some other
officer or tribumal, are enforced and obeyed,
and that violations thereof are prowptly
prosecuted and penalties due the State therefor
recovered and collected, and to this end it may
Sue in the name of the people of the State of
California. Upon the request of the commission,
the Attorney Genmeral or the district attormey of
the proper coumnty or city and county shall aid
in any investigation, hearing, or trial had
under the provisions of this part, and shall
institute and prosecute actions or proceedings
for the enforcement of the provisions of the
Constitution and statutes of this State
affecting public utilities and for the punishment
of all violations thereof.”

The Examiner recommends that when an apparent violation of
a xegulation comes to the attention of & local agency that it inform
the Commission by letter. The Commission’s Safety Section upoun
Teceipt of that letter would immediately investigate the matter to
determine only whether the thing dome or omitted by the railroad was
necessary by reason of safety of operations or federal or state
regulations. If that is the case the local agency would be so
informed. If the investigation indicates that safety or regulations
were not factors involved, the Commission by resolution would direct
the Secretary to send a letter to the district attormey of the proper
comty, with a copy to the local agency, stating that it has been
xreported by the local agency that the railroad may have violated a
general order of the Commission and 1f the local agency files a
complaint with the district attorney the Comnission requests him to
consider the complaint and if it is deemed warranted by him to
prosecute an action wmder Sectiomn 2110 of the Public Utilities Code.
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| City of Fremomt takes exception to the procedure recommended
by the Examiner and asserts that the local police or district attormey
- should be permitted to seek judicfal enforcement of any alleged
violation without Commission intervention. S.P. takes exception
asserting that the resolution requesting the district sttormey to
consider a complaint by the local agency in effect 1is a finding by
the Coumission after investigation that safety or regulations were
Dot necessarily involved in the things deme or omitted by the railroad
in comnection with the alleged violation. It asserts that such
finding without hearing may be violative of the due process clause,
It further asserts that the procedure of requesting the district
attorney to comsider the complaint and if deemed warranted by him to
prosecute aw action for violation of a Commission regulation concerning
blocking of a public grade crossing conflicts with Section 1202(a) of
the Public Utilities Code that has placed exclusive powexr in the
Commission regaxding crossing matters, and Section 1219 of the Public
Utilities Code where the legislzture declares that the authority and
Jurisdiction vested in the Commission involves matters of statewide
importance and concern.

Sectlon 1202 of the Public Utilities Code, referxed to by
S.P., provides that the Comnission has the exclusive power to determine
and prescribe the mamner and terms of imstallation, operation,
naintenance, use, and protection of each crossing of a public or v//
publicly used road or highway by a railroad and of a street by a
rallroad. The power conferred under that section is to deterwine
and prescribe regulations. We do not comclude that it places any
limitations or restrictions upon the mammer im which those regulations
are enforced. For many years the offices of the district attorneys
have prosecuted misdemeancr actions brought under Section 2110 of the
Public Utilities Code for violations of the provisions of the statute
ox for violations of orders issued by the Commission. The Commission's
Annual Report to the Govermor for the fiscal year July 1, 1971 to
June 30, 1972 shows 8L misdeneanor actions initiated with respect to

\
"
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violations of the Public Utilities Ccde or violations of ordexrs of
the Commission of which 42 were handled through district attorney
citation and 39 of which resulted in misdemeanor complaints f£iled.

The conclusion by the Examiner that enforcement proceedings
for any violation by railroad corporations of regulations or require-
ments governing the occupancy of grade crossings should have prior
consent or approval of the Commission appears to be based upon
evidence that the arrest and taking into custody of a wember of a
train crew by a local police officer results in a very hazardous
and dangerous situation, and upon the fact that there are federal
regulations, as well as regulations issued by the Commission,
prescribing procedures for the safe operation of trains concerning
which the local authorities may not te cognizant. We note also, at
Pages 14 and 15 of the Proposed Report:

"The evaluation of conditions to determine when
and how a crossing can be cleared safely calls
for expertisc and is not merely a judgment that
can be made by a man of ordinary prudence. The
evaluation of the actioms actually taken by
railroad operating persommel in instances of
blockings calls £or the samec expertise. It is
not to expected that local authorities possess
such expertise., The Commission has the power and
responsibility to regulate the safety of rallroad
operations, and it has the ability to determine
whether an action claimed to have been done by
reason of safety was justified or whether such
clainm is merely a facade for an irrespomsible

action."

We have already pointed out that any comstruction of
that paragraph to mean that the evaluation of the action taken by a
railroad with respect to operations on or over a crossing is not ome
which can or should be wade by a court or a juxry would be an
intexpretation inconsistent with the law in California. We are
confident that the railroad corporations operating in California have
counsel qualified and capable of directing the attention of the courts
to safety regulations promulgated by federal authorities and by this

=23~




Commission, and of providing witmesses qualified to give expert
opinions on issues involving whether am action taken by the railroad
vas necessary by reason of safety. On the basis of the record thus far
made we can find no good cause why an investigation by the Safety
Section is necessary preliminary to a request to the district attorney
that he investigate the matter and, if he deems it to be warranted, to
prosecute an action for a violationm.

City of Fremont's suggestion that the local police
should be permitted to arrest trainmem at the site of the
blocked crossings gives us pause. The evidence shows that :
In most instances involving blocked crossings it is the local police
officer that obtains facts concerning the blocking and the duration
of time the crossing is blocked, either from his own observations or
from witnesses at the sceme. As the Examiner points out in his report.
the officers of local agencies mecessarily will become instrumen-
talities for the policing of the regulations. We are of the opinion
that for enforcement purposes it is necessary that the Commission
enéourage the local police to provide the mecessary informatiom for
the prosecution of violations of the regulations. We are of the
opinion, however, that any enforcement procedures that may be adopted
should not authorize a police officer to arrest or take custody of
any trainman while the trainman is engaged in the duty of‘conducting
train operations or switching operations. In the first place, the
prevention of the traioman from pursuing his duties will mot quicken
the clearing of a crossing blocked by that train but will impede the
clearing of the erossing. Secondly, and wore important as the
Incident related in the Examiner's report demomstrates, the arrest
of a trainman while he is engaged in his duties of operating a train
can jeopardize the safety of persomns and property.
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We have discussed only the Examiner's recommendation and
the exceptions to that recommendation. While the determinatiom
by the Commission of the method by which it will emforce the
Constitution, the statutes, and its orders is not a rule making
decision requiring a public hearing and is, as the Examiner terms
it, an Intermal function of the Commission in the exercise of its
dutles, the parties have a legitimate interest in the matter of
the enforcement of regulations governing the blocking of grade
crossings. The Commission does not desire to restrict itself as
to enforcement methods in any given case. In an instance of a
flagrant violation umeovered by our staff we may wish to initiate
proceedings for the imposition of pemalties and/or contempt under
Sectioms 2107 and 2113 of the Public Utilities Code. We are persuaded
by this record that proceedings brought under Section 2110 for
violations of regulatioms governing the blocking of crossings provide
the more expeditious and salutory method of enforcement in those
cages in which the assistance of the local agencies would be
necessary in the prosecution of violations of the blocking regula-
tions. In keeping with the duty of the Commission to see that its
regulations are obeyed and enforced, we desire to be informed of
all reports of alleged violations, of the initiating of actions
by district attorneys, and their results. (

We do not adopt the procedure recommended by the Examiner.
The Commissicn staff is directed to presemt to the Commission at a
further hearing a suggested procedure that would accomplish the
aims set forthk in the above paragraph. '




C. 899 ek /lom * %

SOMMARY
It has been shown that the regulations set forth in

Resolution No. S-1278 have substantial deficienmcies. It has been
shown conclusively that the several proposals for regulationms
advocated by the Commission staff, by the respondents, and by the

terested parties are not sultable for governing the occupancy of
public grade crossings by railroads. The regulations recommended
by the Examiner in his Proposed Report im mamy instances axe not
supported by the evidence and in sowme instances do not have any V///
support frxom the record as being either desirable or necessary.
This recoxd shows that untoward circumstances, including the
obstruction of commerce over the streets and hizhways of this State,
result from the blocking of public grade crossings by railroads,
and that statewide public interest and concern require the regulation

by the Commission of the occupancy of public and publicly used grade
crossings by railroads for the puxposes of:

(1) Prohibitin% any umecessary or avoidable
blocking of public or publicly used grade
¢xossings by stopped trains, cars, or
Locomotives, oxr in the operation of setting
out cars, picking up cars, or switching;

Providing for the clearing of any blocked
crossing by railroads with minimum dela
concistent with the requirements of safety
and subject to federal and state regulations
governing operations by rallroad corporations;

Promoting the cooperation and joint action
by xailroad corporations and local agencies

comnection with problems resulting from
the blocking of crossings; and

Providing suitable means whereby any xailroad
corporation or local agency may obtaia xeliel
from the preseribed regulations, or have
different regulations provided, in conmection
with operations over a crossing where local
conditions so require.
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The record does not permit the determination of suitable
regulations which will accomplish those puxrposes. We conclude
that the submission of this proceeding should be set aside and
that furthexr hearings be scheduled at times and places to be
determined for the receipt of additiomal evidence from which
reasonable and suitable regulations governing the occupency of public
and publicly used grade crossings by railroads can be established
and promulgated in the form of a Gemeral Order, and for the further
purposes of receiving advice regarding procedural rules that may be
necessary to implement the provisions of the General Order and
concerning procedures which will implement enforcement of the
regulations by district attormeys pursuant to Sectiom 2101 of
the Public Utilities Code. The Commission staff is directed to
coosult with the parties to this proceeding and thereafter prepare
for consideration by the Commission at further hearings:

(a) A suggested General Order providing for
the regulation of the occupancy of public
and publicly used grade crossings by
railroad corporatiomns;

(b) Suggested procedural rules that may be
reguired to implement the provisions of
the Genmeral Order; and

Suggested procedures to be £ollowed by
the Commission to implement enforcement
of the regulations by the district
attorney of the proper cowmty or city
and county pursuant to the provisions
of Section 2101 of the Public Utilities

Code.

The Order Instituting Investigation in this proceeding
provided that pemding further order each railroad corporation
operating Iin California 4is ordered to comply with its rules filed
pursuant to Commissicn Resolution No. $-1278. Uatil such time as the
Commission prescribes different regulations governing the occupancy




of public and publicly used grade crossings by railroad corporations,
each railroad corporstion operating in California should be ordered
to continue to comply with its rules filed pursuant to Commission
Resolution No. $-1278.

This investigation being reopened for further hearing on
the issues presented, separately stated findings of fact and
conclusions of law are wnmecessary at this time.

ORDER_SETTING ASIDE SUBRMISSION

IT IS ORDERED that submission of this investigation is set

aside and that further hearings be scheduled at times and places to
be determined.

IT IS FURTBER ORDERED that each railxoad corporation
operating in California shall comply with its rules fi{led pursuant
to Commission Resolution No. $-1278.

The effective date of this order shall be twenty days after
the date hereof.

Dated at San Francisd | California, this /<7

day of AUGUST 4 1973,
N -
’ i g« Pres
—lfé“éﬁzyilf%%ZZZAVz \[:“:ffnt

“Commissionexrs

Commizsioner William Symoens, Jr., deing
pecessarilv absent. dicd not participato
in the @isposition of this procee;ing.

Commissioner D. W. Holmes, deing
pecossarily absent, ¢i¢d not participate
-28- 13 the ¢izsposition of this proceodine.




