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Decision No. 84 7Q2 

BEFORE THE POBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Industrial Communications Systems, Inc., ) 

Complainant, 

VB. 

The Pacific Telephone and Telegraph Company, 

Defe1ldan1:. 

Case No. 9404 
(Filed- July 24, 1972) 

Romer N. Harris, for complainant. 
Richard Siegfried, for defendant. 

OPINION -- .... ,.. .... --
This matter began with the filing of a "Complaint and 

Petition for Emergency Relief ff by Industrial Communications Systems, 
Inc. (ICS) ~ July 24, 1972, allegtng that The Pacific Telephone and 
Telegraph Company (Paeifie) had failed to install a telephone line 
and off-premise extension which had been ordered by IeS- on or about 
June 20, 1972. In addition, IeS alleged that Pacific demanded that 
IeS sign an "illegal, vertical contract" before it would install the 
service. As a result, leS asked that the Commission order Pacific 
to install the service under its applicable tariffs, and award les 
$200 per day from July 7, 1972 in damages for Pacific's delay in 
~stalltng the service. 

On August 1, 1972 the Commission issued Decision No. 89343 
entitled "Order Denying Emergenev Relief and Setting. Hearing". On 

Augus.t 8, 1972 ICs. filec1 a t'Motion to Enlarge 'the Issuestf to include 
service qualit:y. '!his motion ·was granted by the Examiner during the 

first day of hearing. On August 14, 1972 Pacific filed its answer 
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to the complaint admitting or denying the various allegations and 
setting forth its affirmative defenses. Pacific requested that the 
complaint be dismissed without hearing as it averred that the service 
in ~uestion was installed on July 27, 1972, and that it would continue 
to provide service to Ies within reasonable times 1n the fueure. On 

August 16, 1972 Pacific filed a "Response to MOtion to Enlarge the 
Issues" • 

Hearing was held at Los Angeles on August 22, 1972 before 
Examiner Gillanders. Further hearing was held on October 10, 11, and 
12, 1972 at San Francisco. The matter was submitted on February 27, 
1973 upon receipt of concurrent briefs. 

lCS presented the testimony of its president, a. manager, the 
man in charge of MOtorola's paging computer terminal, and three of 
Pacificrs employees under Section 776 of the Evidence Code. Pacific 
presented testimony of two of its employees. 
Issues 

I. lJas there a deliberate delay in installing the telephone 
line and off-p~emise extension ordered by ICS on or about June 20d • 

19721 - ICS discusses this issue in its brief as follows: 
"In order to put the proper perspective on this case, it must 

be explained to the Commission that the Pacific Telephone and Tele­
graph Company (Defendant) and Industrial Communications Systems;, Inc. 
(Complafnant) are in direct competition in their respective proposals 
to provide one--way paging to the public in general throughout the 
Los Angeles area. 

"It is COlXDllon knowledge to the industry that;, through eC'or 
made by Defendant, Complainant, along with other carriers~ was 
afforded the opportunity of providing one-way paging service to the 
public prior to the time the Defendant legally could provide service. 

f~he scope ana the basic fundamental reasons that Complainant 
was forced to file Complaint 9404 and the motion to enlarge thereof;, 
~as because of the followtng facts: 
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a. Wireline facilities orde~ec1 by the Complainant not 
being installed timely as promised by Defendant. 

b. Coercement of the Complainant's President by the 
Defendant re certain contract requirements. 

c • The Defendant t s continued act of interference with 
the business of Complainant via the rendition of 
poor service or not service at all. 

"It was developed through croS$-examination of Mr. Madsen 
that his statement of 120 days I really meant a calendar 30 days 
because he indicated the Defendant did not work any Saturdays or 
Sundays in the rendition of this type of service. The story is 

further carried and is more fully described by Attacbment S" 
EXhibit 3 introduced and unrefuted by the Defendant. 

*** 
''Let there be no question about it; the Defendant is using 

every method 'Within its grasp to deter the Compla1nsnt from providing 
service to the public until it has been legally authorized to provide 
a competing service. Some people simply would not believe the great 
wireline carrier would stoop to such tactics; let it be known the 
undersignea believes there is no question about it!" 

PacifiC, in its brief, discusses this issue as follows: 
"There ~ !. dela.y .!!l installing ~ telephone service 

ordered EL 1£! .9!l ~ about June 20, .!ill.. 
''Mr .. R. Russ Harris accurately sets forth the events which 

transpired between the date the service 'Was ordered (on ctr abou1: 
June 20, 1972) until July 20, 1972, ~hen, in his affidavit (Exhibit 2), 
he says: 

'. 

IOn, or about June 20, 1972, I, R. Russ Harris, * * * 
ordered a trunk line from the Pacific Telephone Co. which 
is identified by circuit 971-2291. * * * The Pacific 
Co. gave me a completion date of July 7, 1972. I spoke 
~ith Mr. carl Eaton, an employee of Pacific, on July 10 
or 11 and he assured me the line 'Would be completed by 
July 14th. There were excusable delays committed ~ 
Pacific but on Jul~, 1972, Mr. laton called me and 
said the job ~ou1d be completed on July 20, 1972 * * * 
(emphasis added)'. 
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It was at that point (July 20, 1972) that the matter was furtber 
complicated by a call from another employee of Pacific, Mr. J~ry 
Mattson. On his own, and in a sincere but erroneous attempt to be 
helpful, Mr. Mattson called ICS and advised Mr. Russ Harris that 
a Pacific~provided interface device would be required (Tr. 25, 26, 
27). Mr .. Mattson unfortunately was unaware of the 'unique' status 
(relative to interconnection) of radio-telephone utilities, such 
as ICS, as a result of Commission Decision No. 71291 (Tr. 27). 
This erroneous call plus a bad cable pair (Tr .. 77-78) delayed the 
final installation date until July 27, 1972. 

"ICS further alleged that Pacific also demanded that lCS 
sign an 'illegal, vertical contract' before it would install the 
service. This Simply is not true (Tr. 68-70, 72, 75-76). This 
fact might best be illustrated by the following exchange (Tr. 69-70) 
~tween Mr. Homer Harris and Mr. Phil Cunningham: 

'(Mr. Harris) 
'Q Have you had the opportunity in the last two or 

three hours to examine and read .the Affidavit, 
Exhibit 3, that was signed by Homer N. Harris? 

, (Mr. Cunningham.) 

fA I have. 
'Q Does your recollection of the conversations, etc., 

have any confliet with what is stated in that 
affidavit? 

'A Yes, sir, they do. 
'Q Well, now, would you point out exactly where 1· 
fA Yes. 
'Q Just call off the paragraph number and the page. 

That is a two-page document. Just call off. 
'A Paragraph 5, page 1. I eake exception to that one. 
'Q On what basis? 
'A On the basis that I did not sa! that unless xou 
sr~ die coneract' tEitI wou d not install or 
woUld dIsconnect or would-not install Ehe serv1ce • ....-..,.;..-.,.. ....,;.;.--.,;~;..;;..oo._ _ _ _ 
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'Q Well, now, Mr .. Cunningham, if the wording wasn't: 
exactly like that, wasn't it to the effect that 
I must, in order to continue operating. the service, 
must some day sign that agreement; isn't that -­
aren't those your words? 

fA No, those are not my words. 
'Q What are your words, then, relative to that par­

ticular bit of business? 
'A .!1I words were that some day at some time and some 

point an agreement WoUrd -- must"Di' reachecrbe--ewe'en 
the twO-companies for the rrOViSion of these circuits 
or-cnannels or extensiOn"'l nes, whicnever you choose 
to call them7'" (emphasis added) 

Mr. Cunningham had stmply delivered a blank contract (see Exhibit 7) 
to Mr... Homer Harris of ICS for his review because it is Pacific' s 
position that the existing contracts between ICS and Pacific do not 
cover ICS's one-way paging operation, and that, therefore, either 
a new contract or a modification of the existing contract is necessary. 

nIhe delay in installing the service in question was 
unfortunate but certainly not the result of any dark and sinister 
plot as implied by leS during the hearings on this matter. It 
,resulted.'·simply from'a misunderstanding on the part of one of 
Pacific r s em~l:oyees as to the status of Ies as a radio-telephone 
utility." 

II. Did IeS experience any service problems for which i~ is 
entitled to relief during the period June 1972 through October 12, 1972? 

According to lCS: 
"The Complaint specifically dealt with trouble which started 

about the middle part of June, 1972. The Defendant, in its attempt 
to white-waSh the specific problems enumerated by Complainant 
(see Attachments C, Exhibit 11 and Attachment D, Exhibit 1) introduced 
its Exhibit 16 dealing with trouble starting in January of 1972 and 
skipped some of the specifics such as no service at all on September 
15 and 16, 1972 on telephone circuits being used specifically for 
the purpose of competing with the Defendant. 
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"It is strange indeed and causes one to raise an eyebrow 
that on or about June 15, 1972 (the date the Complainant instituted 
its one-way paging service in competition with the Defendant) the 
Complainant started having trouble on almost a daily basis with one 
facility or another but more important those facilities that were 
connected with, or had direct relationship to the rendition of 
one-way paging .. 

'~e herewith request the Commission to take notice of the 
Complaint filed against the Complainant (No. 9450) by the Defendant 
on October 6, 1972 and the Commission's decision pertaining eo said 
Complaint (No. 80606). 

"At Ir. 290 the same officia.l indicated that the Complainant 
bad not had quality service for the last 90 or 120 days. At orr. 292 
toe same official said, 

'I weuld say that the service over the last 2 or 3 months 
bas been, or was something less than desirable.' 

At '!roo 294 the same witness said that he believed that Mr. Harris 
had more trouble in the last 90 days that he had in a total of 26 
years using the telephone company service." 

According to Pacific: 
"~ lli ~ suffer any service outages ~ which .!! ~ 

entitled to relief before this COmmission. 
- - 1 "Before one can accurately analyze the levels of service 

being provided to ICS by Pacific, it is necessary to have clearly 
in mind the volume of calls received by IeS each day.. Mr.. Lee Harris 
estimated that ICS received and in turn completes approximately 
1500-2000 calls per day. They also receive a sizeable number of 
calls which cannot be completed for one reason or another 
('!r .. 141-143). 

"1 ICS expended a great effort in attempting to get Mr. Cunningham 
to indict the service being provided to ICS·,. Mr. Cunningham has 
had'no experience in the maintenance and repair of such 
circuits. (Ir. 336.) 
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''Pacific introducecl evidence (Exhibit 16) cOmt,iled from / 
its records to show that ICS reported 48 cases of troubles ,on its 
33 lines during the period of June 15-0ctober 1, 1972, or slightly 
less than 1-1/2 reports per line over the three and one-half month 
period. This contrasts with a range of 0 .. 16 reports per l.ine 
(CUstomer 9) to 1.50 reports per line (Customer 10) as shown on 
Exhibit 19. 

",An effort was made to discredit Exhibit 16 by comparing 
it with Exhibits 1 and 11, and attempting to show that many of tbe 
entries on those exhibits did not ,appear on Exhibit 16. Such a 

comparison cannot be accurately made because many of the entries on 
Exhibits 1 and 11 are purely informative (e.g., Exhibit~: 6-22-72: 
Van Nuy$ line back in service at 8 :40 A.M.), while others do not 
show whether the information was ever reported to repair (e.g., 
Exhibit 11: 8-15-72 Wats line not working early afternoon). Gener­
ally, those items on Exhibits 1 and 11 which show as being reported 
to repair do appear somewhere on Exhibit 16. 

"A careful analysis of Exhibits 1, 11 and 16 will show that 
many of the entries are of a type expected to occur considering the 
volume of calls being received by ICS. This is not, however, to 
say that no trouble existed during this period or that no action 
was taken by Pacific. Mr. Barksdale's testimony (Tr. 1$7-169) 
indicated the steps which Pacific has ~4ken to insure the ICS 
reeei -nns good service. , 

said: 
!lIn. diseussing. thQ alleged t dumping of calls' Mr. Barksdale 

'THE WITNESS: This is probably one of the most difficul~ 
cases of trouble for ~he repair department to isolate. 

'In lOOking for the trouble in trying to ascertain exactly 
where the trouble is, I bad the switching de~rtment check 
every piece of equipment aSSOCiated with ICS s lines. No 
apparent trouble was found. They also went to the extent 
of cheCking inComing trunk groups from other offices to 
make certain that we didn't have any interoffice con­
nection failures. On every exposed wire or connection 
in the central office there was, special protection was 
placed. This special protection was a ~tter of covering 
the exposed contacts with plastic • 
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'We bad a repairman go out and look for possible trouble; 
and on one of these visits on September 19, ~o be specific, 
a PBX repairman and a repair foreman looking for trouble 
thought they found the trouble, and tbe trouble they 
thought they found was 4n insufficient ground termination 
at leS. 
t All right. The problem of insufficient ground, what 
happens is, he has on his 971-numbers equipment, [wJ .;bat 
we call a 400D Key Telephone Unit, and what happens, the 
peculiarity, I should say, of this equipment is that if 
it does not have sufficient ground, all types of things 
happen: one in particular is that one line will ring in 
along with any number of additional lines will ring in. 
!bey start to ring from automatic ringing at the place 
of business. After a litcle discussion and determination 
and ehecking with our staff people, we found tlla t this 
ground, this was ~he trouble, and the ~ounc1 was retermi­
nated not only at the house cable te~nal but also at 
the power supply units that feed the switchboard and the 
584B panel in which the 400D key telepbone units are 
located. r 

The bad ground' condition which Mr. Barksdale refers to above created 
a 'phantom ringing condition' that would give the appearance that 
valid calls were dropping off after they were answered when in fact 
no call was actually on the line (Tr. 273-275). ICS would have 
continued to receive all of its actual calls while this condition 
existed. 

"After this condition was corrected, Pacific initiated 
test calls to ICSts location from various locations in the Southern 
California region. The results of these tests which are shown on ......... -...- ............... 
Exhibit 17 are uncontroverted in the record. Out of. 489 calls made --- --- ........................ ------(163 to each of the three 971-number groups) only five cases of 
trouble were experienced. 

"Pacific took transmission measurements on all of leS's 
numbers. The results of those tests are shown on Exhibit 18. The 
three lines which were slightly out of limits were corrected. No 
problem would have been caused by this condition (Tr. 283). 
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"In addition, there was considerable testimony regarding 
alleged trouble on the two lines which terminate in the Motorola 
computer. The testimony of Pacific's witness, Edward Hitcbcock 
(Ir. 169-198), and ICS's witness, John Ade (Ir. 223-262), are most 
illuminating on this point. MOst of the problems apparently were 
caused by compatibility problems between the telepbone circuit and 
the MOtorola computer. In Mr. Ade's estimation the majority of such 
problems were due to the computer (Tr. 252). 

"!be problems which Mr. Ade attributed to the computer 
lasted for long periods of time. In response to Mr. Harris' question, 
Mr. Ade responded as follows (Tr. 253): 

'A ~ll, some of them, like the noise problem which 
initially attributed to the electric and telepbone 
company, 18 ter turned out to be our 2rob lem, was not 
correct for several days. - - - - -

'Most of the problems are corrected initially after 
you call because you want immediate satisfaction, 
and the telephones have to work right then; and that 
is generally what has happened on all of the calls. 
Some of them. were reoeeuring and particularly the 
leve i prO'5'Iem reoccurred even though we made an 
adjustment of modification, it turned up later. 
This, this was not satisfactory, and the level 
problem, before we really Firt it solvecr, took three 
weeks from ~ inItial ingu ry~ (emph8s~daea) 

lithe above reference to the 'computer problems' is not an 
attempt to place all the blame for the problems which may have existed 
on Motorols. It is simply an honest effort to indicate that such 
problems can exist at the beginning of any new endeavor which involves 
many parties. !his is especially true if ICS's a~~itude continues 
to be that expressed by Mr. Homer Harris (Tr.7): 

'In the view of Industrial it is none of defendant's 
business what the com?lainan~ does with the defendant's 
cirCUit, so long as the use of said circuits are 
technically useo properly. 
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'Ibe complainant is a telephone corporation, just like 
the defendant. The defendant is putting its nose in 
where it's not wanted, is not needed, nor where it 
has any legal right to be.' 

Such an attitude is self-defeating where technical coordination is 
critical to the success of a project. Each party does have a 
legitimate need for technical information on bow the other's system 
works. Mr. Ade and Mr. Hitchcock might have been able to solve 
many of these problems had such an exchange of information taken 

place before the telephone circuits were installed." 
III. Should telephone service to be used in connection with 

IeS's one·wsy paging business be provided under contrac~ or tariff? 
If by contract, ehen are the existing contracts between IeS and 
Pacific suffiCient? 

According to ICS: 
"As. to the need of some additional contract so that the 

customers of the Defendant can be interconnected to those facilities 
of Complainant, this is so much poppycock! 

HAt Tr. Page 37, Counsel for Defendant said, 
'Pacific is prepared to stipulate in this case as to 
the order of events that happened and the mistakes 
tha t were made. ' 

The only remote possibility of any additional contract being needed 
could very simply be spelled out in one or the other already executed 
contracts (Exhibits 5 or 6) submitted into this ease along those 
lines that were. suggested by the Complainant, namely, 

'!he radiotelephone utility further agrees to: 
1. Request its customers to u~ touch calling devices 

supplied by the wireline carriers, Pacific Telephone . 
& Telegraph Co.; 

2. That the customer pay to the wireline company its 
regular tariff prices whether or not separate 
appliances are required; 

3. The condition above subject to prompt installation 
(10 working days or less) by the Wireline company, 
Pacific Telephone & Telegraph Co.; 
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4. In the event the radiotelephone utility is, and 
its customer is subjected to the non-compliance 
with 3. supra, by the wireline company, Pacific 
Telephone & Telegraph Co., the radiotelephone 
utility will install only that equ1~nt that 
fully meets with the specifications of the Bell 
System, and in no" way damage or otb.erwise inter­
fere with the wireline carrier, Facific Telephone 
& Telegraph Co. in the discharge of its obligation 
to provide good service to the public.' 

Instead of a simple addendum, the Defenclant proposes a unilaterally 
adopted contract numbering 13 pages and which was presented to the 
Complainant on July 25, 1972 on the basis that it must be signed. 
See Ir. Page 86 in which the Defendant's witness said, 

'To the best of my recollection, I said that unless we 
could arrive at an agreement that I could not continue 
to provide tbese facilities.' 

At Page 78 the same official and witness adxDittcd, as a layman he 
did not understand why any contract was ~eeded relating to one-way 
paging service .. 

* * * 
" Exhibits 5 and 6 clearly point out that the Complainant 

will proteet the facilities of the Defendant and the Defendant will 
protect the facilities of the Complainant. The Signing of some 
additional contract in this regard is nothing but hokus-pokus and 
a delaying tactic used by the Defendant •. !.!" 

"1/ Please observe original contract signed by the Complainant 
dated June 5, 1967 (Exhibit 5), but not returned until 
October 18, 1967 after being executed by the Defendant. 
This bas been called by some at the wire11ne company 
as 'expeditious handling. '" 
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According to Pacific: 
"Telephone service II ~ ~ II connection ~ IeS's 

One-~ay Operation ~ be provided ~ contract rather ~ eariff. 
"Telephone service can be provided in only two ways, either 

by contract or under tariff. If Pacific were to provide telephone 
service to IeS under tariff, tben all of the conditions in its 
tariffs would apply to the service including provisions such as 
those which prohibit 'resale of serviee' and those which require 
utility-provided protective connective arrangements for intercon­
nection. Those provisions would be restrictive on ICS's operations 
and would be contrary to Decision No. 71291. To avoid such undesir­
able eonsequences, the service must be provided under contract, at 
applicable tariff rates, but without many of the otherwise restrictive 
provisions of the tariffs. 

"The next question then is whether the existing contra.cts 
between IeS and Paeific are sufficient to cover the services in 
question. The terms of Exhibit 5, the contract covering the offering 
of private line channels, are sufficiently broad enough to apply 
whether the private lines are to be used in connection with either 
one-way paging or two-way mobile service. The same cannot be said 
of Exhibit 6, however. '!he terms of that contract clearly cover 
only the telephone circuits to be used in connection with IeS's 
two-way mobile operation. For example, looking at but only three 
of the many provisions in the contract: 
1. Traffie InterChanged 

The parties hereto shall interchange message telephone 
traffiC (both local and foreign exchange and toll as hereinafter 
defined) between the system operated by Company and-the system 
operated by Carrier upon the terms and conditions herein stated. 
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The traffic interchanged hereunder at the point of 
connection hereinafter designated shall be calls to and from mobile 
units within the service area of Carrier's base it8tion-wsfcE 
serves the area in which the point of connection is located. 
Mobile units as used herein include duly licensed rural subscriber 
stations and temporary fixed stations. (empbasis added) . 
6. carrier's System 

Carrier's system is a two-way communications §ystem 
consisting of a base station or stations, a oontrol point and 
mobile units. The components of Carrier s system are set out 
in Carrier's radio station license. (emphasis added) 
7. 'Facilities 

these connecting circuits shall be used only for inter­
connected calls between Carrier's mobile units and tbe telephones 
served by the exchanges and toll facilities of Company and its 
connecting companies, and for no other purpose. 
It was for this reason that Pacific provided IeS with a copy of 
Exhibit 7 as a proposal covering the furnishing of telephone circuits . 
to be used for the one-way paging operation. Exhibits 6 and 7, 
and for that matter 5 also, could be combined into one document if 
that is ICS's objection. Pacific would be willing to negotiate 
with ICS on just such a change .. " 

IV. Are there any "Northern California Power" antitrust 
considerations in this ease? [Northern California Power Agency 
v Public Utilities Commission (1971) 5 C 3d 370.1 
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According to lCS: 
"The Coa:mission, 1n its wisdom" has chosen to regulate the 

radiotelephone industry and has done so on its own· motion. Even 
though the radiotelephone utility industry" along with the Complaining 

party in this case, is actually being treated by the wireline com­
panies as a customer, it is" in fact, a telephone ud.l:Lty jttSt like 
the Defendant. This is not a case of a customer complaining about 
service .and asking for damages. '!'his is a case where one utility has 
been coerced and interfered with by a much larger utili'ty in whieh 
the larger utility had a monopoly position in provi.di:og serv:l.ce for 
a smaller utility. . 

"At Page 11 of Exhibit 8 (a copy of Decision 71291), 
'Pacific argues that each utility should own and 
maintain its own system free from interference 
by the other utility and each with undivided 
responsibility and quality of service it provides.' 

The service 1:hat has been provided by the Complainant: in the period 

talked about has been subj ected to the interference that has been 
en\ml~ted by the Complainant in this case." 

According to Pacific: 
"There ~!!2. 'Northern California. Power' Anti-Trust 

;implications in this case. ---"Pacific has taken no action in this case whic:h raises any 
anti-trust implications. 'Xhe delays in installing the telephone 
service in question were the result of an unfortunate, but certainly 
excusable, misunderstanding on one individual's part of the status of 
ICS as a radio-telephone utility. Pacific did not demand that ICS 
sign a contract. before providing the service 1n question. In fact, 
it has -provided more than one service to 1CS to be used in connection 
with .the'One~way paging operation. PrOviding' the service at tariff 
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rates under contract, rather t:h.a.n under tariff, fosters competition 
rather than inhibiting it. If the telephone service were to be 

proviciecl by tariff, all of the provisions of the tariff would apply 

and could have a restrictive effect on ICS's ability to operate its 
business. Finally, any service problemS which may have existed were 
simply that and nothing more. Pacific has taken prompt action to 

correct those problems which may have existeci. Its tec:hnical staff 
has, and will continue to, cooperate with Ies and the Moto:z::ola 
tecb:o.1cians in solving any technical problems which have or may 
develop in 1mplenenting ICS's new computerized paging operation." 

V. Does the Commission have jurisdiction to award damages?' 

As to the request by ICS for damages of $200 per day, ICS 
argues as follows: 

"'!'he Coamission has, through Decision 71291, said that 
if a radiotelephone utiliey violates the terms of 
said decision in certain respects it will be subject 
and liable 'for each and every forbidden inter­
connection. r See Page 22 of said decision and Page 3 
of Appendix attached hereto. 

"It has been, and now is the position of the Complainant 
1n this case that the Defendant has grossly violated 
the terms and conditions of Decision 71291 and that, 
even though the Defendant: in that ease agreed to 
'provide the radiotelephone utilities with a quality 
circuit' it has done the contrary. 

''The Complainant argues herewith that if the 
Cotxmission causes the Complainant: to pay to the 
Defendant $100 for certain violations each day such 
Violations occur, then certainly the Comm.1ssion h4s 
authOrity to grant the Complainant gratuities to be 
paid by the Defendant because of service that it has 
not prOVided or that has been. so poor that the 
~lainant can n~erly discharge its duties to 
the public in r~ good and rel.i.a.ble service." 
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Pacific argues that: 

'~ Coamission !'!:!! a2. jurisdiction .!:2. award 4amages ~ 
los t business. - ---..;,.--,.;.. 

"The Ccmni ssion has repeatedly held that it has DO juris-
diction to award damages for alleged loss of business (li. Schumacher 
v. P.T. & T. f2., necision 69025 (1965) 64 Cal. P.U.C. 295). Its 
jurisdiction is limited exclusively to possible adjustments of 
charges for the services rendered. Based on the record in this case, 
the complainant is not entitled to such relief." 
Discussion 

We have q,uoted extensively from the briefs to show the 
rationale for our trea'ting this matter as a complaint which, in 
effect, accuses Pacific of deliberately providing poor serv;i.ce in 
violation of antitrust st:atutes_ 

At the first <lay of hearing, the parties stipulated that 
General Order No. 133, Rules Governing Telephone Servic~ effect:Lve 
October 1, 1972, does not .apply to this matter. !here are, ~efore, 
no established guidelines by which we can judge what is or is not 
good telephone service _ . 

As to Issue I, there is no question that there was a delay 
in installing telephone service to lCS. We ~t decide if the delay 
was deliberate or "resulted simply from. a ml.sl.m.derstanding on the 
part of one of Pacific I s employees as to the status of ICS as a 
radio-telephone utiliey," plus a "bad cable pair". 
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The employee referred to in the above quotation is Mr~ 
Jerry Mattson. Mr. Mattson has been employed by Pacific ,for 12 
years. For the past 3-1/2 years he has been at the Compton Office. 
Previous to April 1972, he was in ch&rge of negotiation~/ with, 
and ordering faeilities for, the eight RTU's in Los Angeles who wo~ld 
share the use of the Motorola Computer which went into operation on 
or about June 15, 1972. Mr. Mattson was informed by his marketing 
staff t:ae an interface was required on a circuit being ordered by 
onother RrJ. Because he believed that the circuit ordered by ICS 
waS,"of the sam.e type exchange service as that ordered by the other 
RIO, he told Ies that a coupler was necessary on its circuits. Mr. 
Mattson testified that until the mornin~ of August 22, 1972 he was 
not awa=e that there were two contracts-/ in effect between IeS 
and Pacific. 

Pacific admits that Mr. Mattson, a .management level employee 
during the time he was in charge of negotiations ,for providing 
Pacific's services to RTU's, had never beard of the special status 
conferred upon RTU's by Decision No. 71291. According to Pacific, 
it was a combination of a bad cable pair and Mr. Mattson's ..acting 
Tloo. his own, and in a sincere but erroneous attempt to be helpful ••• " 
teat delayed the final in~tallation date until July 27, 1972. 

:he rcspon$ibility for Mr. ~ttson's apparent ~w~reness 
of the ICS - Pacific contract rests with Pacific. Its failur~ to 
inform its employee of the existence of the contr3ct caused the 
delay in installing the wire line facility for IeS. 

::/ As such, he "/13$ ~acific' s local agent. 
~/ Resulting from Decision No. 7129l dated Sep~ember ~O, 1966. 

-17-



C. 9404 JR. 

Regarding Issue II. the record clearly reveals that any 
volume user of telephone service can expect some trouble. 

In an effort to determine whether or not the service 
supplied to IeS was different than that supplied to other large users 
of service within the same exchange,. the parties agreed to the filing 
of late-filed Exhibit 19. Exhibit 19 contains the trouble reports 
for the 10 largest users of telephone service in the Pleasant Central 
Office for the period. June 15, 1972 to October 1, 1972. 

Our analysis of Exhibit 19 shows the average number of 
lines per customer is 33, the same as for No.4, Industrial 
Communications Systems, Inc. No.4 ranked fourth in number of lines 
with three larger customers having 45, 46, and 75 lines each. The 

average number of troubles reported by No. 4 is 48, considerably 
more than the average number of 28. The number of trouble reports 
per line ranged from .167 to 1.500 with No. 4 averaging 1.455 per 
line. There is no significant correlation between number of lines 
and average number of trouble reports per line. 

ICS made 48 reports of trouble during the period June 15, 
1972 and October 1, 1972, of which 42 percent were located and 
repaired. No trouble was located by the dispatched repairman or 
by testing the line in 29 percent. For the other nine customers 
between 33 percent and 80 percent of reported troubles were 
repaired. 

Pacific's Exhibit 16 indicates the number of lines in 
the number group, whereas Exhibit 19 provides only number of lines 
so that data is not readily comparable. Exhibit 19 notes type of 
trouble, i.e.) specific defective or broken equipment repaired or 
replaced, whereas Exr~ibit 16 gives a more general descript10n 
making evaluation and comparison of magnitude of troubles difficult • 
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On this record, we cannot find that the service supplied 
to ICS W3S of less quality than tl1Gt supplied to comparable users 
in the same exchange. 

Issue III is easily resolved. Pacific's service used in 
connection with ICS's one-way paging business should be provided by 

contract. This can be done by $imply ch~n~ine the description of 
ICS's system from t~~t of a two-way communication system to a communi­
cation system providing one-way and two-way communications and making 
any required chanees in terminology to conform to the system's use 
of both one-way 3nd two-way communications. The parties should 
ne30tiate such changes in their existine contracts and file such 
changes in accordance with General Order No. 96-A. 

We c.annot agree with Pacific that "There are no 'Northern 
Californi~ Power' Anti-Tr~st implications in this case." (Issue IV.) 
It is obvious that, when two enti:ies are in competition for a one-way 
siena1ins market, withholding a required service from a compe~itor 
is an anticompetitive act. 
Issue V 

Pacific's Tariff Scl"lcdule 36-1' is the limitation of liabil ... 
ity tariff which clearly points out that monetary damaees, up to 
$lO~OOO in the case of Pacific, must be sought in some other fo:um. 

I~ is apparent that ICS is fully awarQ of th~ prOvisions 
of Schedule No. 36-T .as it bases its claim for "gratuities" on .l 

novel interpretation of Decision No. 71291 • 
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ICS, in .arguing whae Decision No. 71291 meant regarding the 
intercoDnection of foreign exchange or local exchange CirCuit, quoted 
the decision as holding that a. utility may be liable "for each and 
e:very forbidden interconnection." In order to wderstand the t:hrust 
of the decision, it is necessary to quote the .whole sentence in which 
the phrase occurs: "Violation of the prohibition against interconnec­
tion will void the option of the RTU to provide its own intercormeetion 
equipment, and will cause the· R1'U to be liable for it charge by Pacific 
of $loo for each and every forbidden interconnection. If lCS further 
argues that the decision means that the $100 runs for each day such 
violations occur. 

It should be pla.in that the $100 is not a fine or an award 
of damages but is a cost related aetivity--a. payment 1:0 the telephone 
Company for finding and removing Che forbidden interconnection. It 
is. obviously a one-time charge in the nature of liquidated damages 
related to a specific interconnection. lCS's claim, that if Pacific 
can collect monies from an R'l'U for certa.1n types of behavior, then 
in fairness an RW should be able to collect damages from. Pacific 
for other types of behavior, must be rejected. We hold that We have 
no jurisdiction to award damages for alleged loss of business. 

the "miscellaneous considerations" discussed in Pacific J s 
brief transcend the scope of the examiner's grant of enlargement of 
the ease and thus will not be decided in this matter. 
Findings 

1. ICS and Pacific are vying for a portion of. the one-way 
paging market in the Los Angeles area. 

2. In order to make its paging system. operate, ICS must obtain 
telephone circuits from Pacific. 

S. On or about June 20, 1972 ICS ordered a telephone line and 
an off-premise extension from P~ci~ic. 

.. ', .~. 
'. . 
.' .. 
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4. The installation was not completed until July 27, 1972. 
5. The delay in installation was caused by Pacific. 
S. Volume users of telephone service must expect some trouble. 
7. The quality of service supplied to IeS is not less than 

that supplied to comparable users Within the same exchange. 
S. Existing contracts should be modified to encompass both 

two-way and one-way communications service. 
9. ICS's interpretation of Decision No. 71291 regarding 

"gratuities" is not correct. 
Conclusions 

1. We have no jurisdiction to award damages for alleged loss 
of business, regardless of how such alleged loss arose. 

2. lCS and Pacific should file changes to their existing 
contracts whic~ recognize that leS is supplying both two-way and 
one-way signaling. 

ORDER. 
--~------

IT IS ORDERED that Industrial Communi~tions Systems, Inc. 
and Ihe Pacific Telephone and Telegraph Company shall file within 
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ninety days of the effective da.t:e of this order ancl in confoxmity 
with the provisions of General Order No. 96-A, contracts which 
recognize that Industrial CoUIrnmications Systems, Ine. is supplying 
two-way and one-wa.y communica.tions to members of the public. 

The effective date of this order shall be twenty days after 
the date hereof. 

Da.ted at ____ &tn~_Fr:!.n--ci3c--:O---' 
day of _______ A_U_G_US_T_-', 

) 

Co=m1sS1onor D. W. Holmos. being 
neees~r11y Absont. d14 not pcrt1e1pat~ 
~n tbe di~'O~1t1on or th13 proeee41ng. 
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