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Decision No.. 819 t13 

BEFORE mE PUBLIC UTILITIES COMM!SSION OF THE S'IAl'E OF CALIFORNIA " 

case No.. 5432 
Petition for MOdification 

No.. 621 

In the Matter of the Investigation 
into the rates ~ rules ~ regulations ~ 
chal:ges ~ allowances and practices 
of all common ca.-riers highway 
carriers and city earriers relating 
to the transPOrtation of any and 
all cocxnodities between anel within 
all points· and p·laees in the State ! 
of CalUornia '(incluel~, but' not 
limited to:,transport:atl.on for 
which ·rates are provided in 
Minimuxn Rate 'rarif£ No.. 2). 

(Filed January 5, 1971) 

And Related ~..a.tters .. 

) 

Case No. 5330,. Petition No. 54 
Case No .. 5433" Petition No. 3S 
Case No. 5435, Petition No. 170 
Case No. S436-~ Petition No. 106 
Case No.. 5437" Petition No.. 207 
Case No. 5438:, Petition No. .. 81 
Case No. 5439, Petition No.. 136 
Case No. 5440 ~ Petition No'. 72 
Case No. 5441, Petition No. 217 
Case No. 5503-, Petition No. 94 
Case No.. 5604 ~ Petition No·. 25 

) Case No. 7857 ~ Petition No. 42 
~ Case No.. 8808·, Petition No. 12 
~ (Filed 3anuary 5, 1971) 

--------------------------____ -J 

(For appearances see Appendix A) 
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OPINION AND ORDER ON REBEARING 

Decision No. 79937 dated April 11, 1972 t-i8S iss:.ted foUow.:.J:S 
lengthy hearings, the issuance of a Proposed Report by the presiding 
examiner, and the filing of exceptions and replies thereto. 

California -Trucking Association (the petitioner in the 
captioned proceedings) and the California Railroads filed petitions 
for rehearing of Decision No. 79937, which were granted by Decision 
No. 80698 dated November 8, 1972.11 

A prehearing conference ~as held before Commissioner Holmes 
and Examiner Mallory on January 22, 1973 for the purposes of defining 
the issues in the proceeding on rehea.-ing.. Thereafter, the Commission 
issued Decision No. 81013 dated January 30, 1973 entitled "Order 
Modifying Order Granting Rehearing." Decision No. 81013 discussed 
the contentions raised in the petitions for rehe.a.ring and ordered 

moclifieat1oD. of Decision No. 80698 to limit rehe.a.ring of Decision 
No. 79937 to the receipt of evidence and argument on: 

(a) That portion of Proposal No.. Z of Decision 
No. 79937 dealing with spur track agreements. 

(b) Proposal No.3 of Decision No. 79937 .. 
(c) Proposal No. 7 of Decision No. 79937. 
(d) Proposal No. 9 of Decision No. 79937. 
The rehearing of Decision No.. 79937 was held before Exam, ner 

Mallory on May 30 and 31, 1973. The matter was submitted,. upon 
the f1li;08 of concurrent briefs, on June 20, 1973. 

Y The petitions for reh~ did not autotn.o.tically stay the 
e££ect.1ve date of Decision No. 79937, under Section 1733 of 
the Public Utilities Code, and that: decision bee=e effective 
on May 5, 1972. The tariff pages aetached to that decision 
and companion orders became effective May 20, 1972. 
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Evidence concerning the subjects it~zed in Decision No. 
Sl013 were presented by witnesses testifying on behalf of Fibreboard 
Corporation (Exhibits 621-27 and 621-28); Spreckels Sugar Division,. 
Amstar Corporation (Exhibit 621-29); U. S. Brewers Association, !nee 
(Exhibit 621-30); Guild Wineries and Distilleries (Exhibit 621-31); 
E & J Gallo Winery (Exhibit 621-32); United Vintners, Inc. (Exhibit 
621-33); Shell Oil Company (Exhibit 621-34); Monsanto Company 
(Exhibit 621-35); Shelters V~terial Division of Certain-Teed Products 
Corporation (Exhibit 621-:36) ~ California and Hawaiian Sugar Company 

(Exhibit 621-37)~ Del Monte Corporation (Exhibit 621-33); Pacific 
Gas and Electric Company (Exhibit 621-39) ~ Owens-Illinois, Inc. 
(Exhibit 621-40); Container Corporation of Ame~ica (Exhibit 621-41); 
and National Can Corporation (Exhibit 621-42). 
Proposal No.2 

Evidence in connection with the subject matter described 
in the o:-d.er in Decision 1-;0. 81013 as "a) That portion of proposal 
No. 2 or Decision No. 79937 dealing with spur track agreecen~s." was 
presented in Exhibits 621-27, 30, 31, 32, 33, 35,·36, 38, ~d 39. 
The evidence so introduced confirms the statemen~s in Decision No. 
79937 (under t.he discussion or Proposal No.2) that rail spur track 
agreements· are not readily aVailable to o-..mers and tenants of 
ind.u~rial property and that the owners a:ld tenants could not 
readily show the existence of such an agreement. 'fJle af£ir:n our 

prior finding that the requirement that a current spur track agree­
ment" must be available to evidence the tact that a usable spur track 
exists at an industrial plant is not pract.ical .a:ld should not be 
adopted. 
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Proposal No·. 3 

Proposal No.. 3 of Decision No. 79937 is that the highway 
carrier must load freight in the same type or size equipment as is 
specified in connection with the alternatively applied rail rate. 
Decision No. 79937 referred to the exception filed by Fibreboard 
Corporation to the effect that rail shipments of waste paper moved 
at actual weights of 45,000 pounds, when the rail carload mininn.Jn was 
60,000 pounds. Exhibit 621-28 introduced by Fibreboard details the 
infor.:o.ation concerning the shipments of was:e paper referred to in its 
exceptions, and stibs.tantiites the fact that 55 carloads of wastepaper 
were shipped by Fibreboard between January 1, 1971 and September 3, 

.. '1971 at actual weights which were less than the tariff lIdniman weight 

of 60,000 pounds.. Exhib:f.t 621-33, presented by United Vintners, Ine., 
also details examples of =ail shipments of wine which moved at 
actual weights less than the specified r~l tariff m;n~ weight .. 
Similal: comparisons conecrrd.ng shipments of diatomaceous earth 
were presented in Exhibit 621-38 of Del Monte Corporation .. 

We affirm our f~ding in Decision No. 79937 that if the 
rail carload min:!mu:n weight is required to be used by a highway permit 
carrier in the instances where the rail tariffs provide a specific 
minimun weight, subject to the use of actual weighe if the rail car 
is fully loaded, th~ charges under altem.a.tively applied rail rates 
eould exceed actual charges weer rail rates. We also affirm our 

conclusion that the Exami ner' s recommendation to this flt£eet in the ~ 
proposed report should not· be adopted. 
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Proposal No.7 

Proposal No.. 7 of Decision No. 79937 states. that when 
certain rail rou1:eS are temporarily closed or rail service is temp0-

rarily discontinued, highway pexmit carriers should not be permitted to 

use alternatively applied rail rates applicable over such closed 
rail routes. Decision No. 81013 states that exceptions refe:red to 

and relied t1pOD. in the discussion of Proposal No. 7 (mimeo p .. 21) 
contain factual matter not of record, and t:h.a't evidence sho~ld be 

received on rehearirlg relating to Proposal No .. 7. 
Exhibits 621-29, 31, 32, 33, 37, 38, 40, 41, and 42 cite 

several instances of short-term closures of rail routes bec.ause of 
natural calamities or other reasons and point out the cliff:i.eulties 
which would be presented if Proposal No.. 7 was e.dop'ted. 

The record now con'tains, if it did not do so before, abun­
dant evid~ce to support our finding in Decision No. 79937 t:ha.t said 
proposal should not be adopted because of impractical application 
during short-t:.erm. closures of rail routes. !ha:c finding is affimed. 
Proposal No.9 

Proposal No.9 provi.des that when altel:natively applied 
rail carload rates are used for bulk movements, the shipper and 
receiver of the propert:"j'must have facilities for receiving bulk 
shipments by rail. Decision No. 81013 states that the except~ons to 

Proposal No .. 9 contain new factual matter which were relied upon in 
reaching a decision,. and eb.at evidence should be received on 
rc.b.e.arine relating to Proposal No.9 .. 
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Exhibits 621-29, 34, 35, .a.nd 37 contain evidence with 
respect to this proposal. The evidence shows that loading and 

unloading of bulk shipments by rail is often performed with portable 
equipment at points where no permanent. special facilities exist .. 
This testimony confirms the statements in Decision No. 79937 which 
appa:rentlywere based solely upon allegations contained in exceptions 
to. the examiner's proposed report. We affir.n our prior findiDgs 
1.mder this heading. 
CTA Btief 

California 'rrucking Assoeiat1on (C'I:A.), in its brief filed 
June 20,' 1973, asserts that the Conmission, by issuing Decision No. 
81013 limiting the scope of rehearing, eo:npletely ignored the 10 
errors of law :aised in C'XA' s petition for rehearing and requests 
that the Cottmission make findings of fact and concl'USions of law on 
each of the II points raised in its petition for rehearing. !he 

Commissio'C. Considered all of the asserted erro:=s raised in CTA.' s 
petition £o~ rehearing and concluded ~~t the only asserted errors 
which had merit were those to which rehear.ng was grantec1 in Decision 
No. 810l3. Havin,g prE:V'iously considered the points raised in eTA. t s 

brief and having denied reheariug or reconsideration with respect 
thereto, and, as it u beyond the scope of the order in Decision No·. 

81013 to comply with eTA1 s request in its brief, that request is 
cienied. 
Disposi tiOD. of Proceeding on 'Rehe.a.ring 

All of the £1ndiDgs made in Decision No. 79937 pertn.ining to 
the proposals in issue are f1.uly supported by the record upon 
rehearing. 

.. .......... 
/ J - .' , 

.~,.:) 
't.' , 
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Decision No. 79937 became effective on May 5, 1972, as it 
was :lot automatically stayed 'by the filing of the petitions for 
rehearing, nor was the effective date stayed by the CoaJ:a.ission. 
Decision No. 79937 expresses the findings and conclusions of the 
Coc:mission with respect to all pertinent rcatters of fact and law. 
Therefore, we should ~fi:rm those findings .xld conclusions in an 
ap9ropr!~~e ord~r. 

IT IS O~~~D that Decis:.on !~. 79937 dated April 11, 1972 
and effeetive May 5, 1972 (~g~thc.r with. C01l:?.enict:. orders concurrently 
issued anA effective) is ~c fir~l order of the Com=ission in Case 
No. S4S2, Petit:ion for Y.:Odificz.tio:. No.. 621, znd related proceedings, 
and those pro~eedin6s are clozed. 

'!he effec.tive date of this o:r:der shz11 be twenty days after 
:he date hereof. 

D d San Francisco J ate . a~ _-=-~-'-"'I'!""' _____ , C::.lifo~, this _,.:,,_'/)_~ __ _ 
oc1G~I:.R day of ___________ , 1973. 

Co~1==1o~cr Vornon L. Stureeon. bo~ 
noeess~:'1ly ci~;~lJnt. ~1e. not "o.:rt.1c1~te 
in tho c1~po~1t1on 0: thi~ proeeo~ng .. 

Co=1~=1oner J. ? V~:Ca!::1n. Sr •• bo1Dg 
noeo:sar1ly ~b~on~. ~i~ not part1c1pato 
10 ~ ~1~po:1tion or this proceo~1ng. 

-7-



e 
C.S432 Pet. 621 et al. NB 

APPENDIX A 

A List of Appearances is 
attached as Ap~dix A 
to Decision NO~9937 

dated Aprii 11, 1972 in 
these proceedings. 

ADDITIONAL APPEf~CES 

For Respondents: Richard S. Kopf, Attorney at Law, for railroad 
members of Pac:rlic SOuthcoast~cight Bureau. 

Protestants: R. Catlham, by A. A. wri~or Standard Oil Company 
of california, Vernon rtam2'(.on, for in-Teed Products; 
Donald B. MurraX, for United Vintners. 

Interested Parties: Ann M. Pougiales, Atto=ney at Law, for United 
States Brewers Association and wine Instituee; J. M. Cunningham, 
for Bethlehem Steel Corporation; w. A. Main, Attorney at taW; 
for United States Steel Corporation; ~lhoun E. Jacobson, for 
Traffic Managers Conference of california; William Mitze,. for 
Riverside Cement Company; William T.. Barklie, for california 
Portland Cement Company; 'I. W .. Anderson, for Ceneral Portland 
Inc .. , californ.i.2: DiviSion; Eugene R. Rhodes, for Monolith 
Portland Cement Company; 1'hornas D, !Sessler, for Kal Kan Food~, 
!nc.; Duward ~. Manning, for Job%lSManville Products Corporatl.on; 
towne James,. or Container Corporation of America; George B, 
Shannon, for Southwestern Portland Cement Company; Xenne.t:h C. 
Delaner,' for Los Angeles Area Chamber of Commerce; ~rdon GL 
~, or '!he Clorox Company; and K. M. Shave;:, for Colgate 
Palmolive Company. 

Commissiou. Staff: Walter H... Kessenick~ Jr _ 7 Attorney at Law .. 


