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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

SAN FRANCISCO EYE AND EAR HOSPITAL, INC.
Complainant,
vs. : Case 23
THE PACIFIC TELEPHONE AND TELEGRATH COMPANY,{ (" +1e9 vay 28, 1972)
Defendant. ..

Crosby, Heafey, Roach & May, by John A.
Reding, Attorney at Law, for
complainant. .

Katherine V. Tooks, Attorney at Law,
ror def'endant.

CPINION _

This 13 a complaint by Sen Francisco Eye and Ear
Hospital, Inc. (Hospital) against The Pacific Telephone and Tele-
graph Company (PT&T).

A duly noticed public hearing wes held in this matter
before Examiner Donald B. Jarvis in San Francisco on December 12,
1972. The proceeding was submitted on Jamuary 18, 1972. _

The complaint Stems from a dispute between the parties
over the alleged improper handling in 1965 and 1966 of requests for
telephone listing information by PI&T's information operators.
Hespital and PI&T each claim that they are entitled to prevall herein
on the basis of the statute of limitations. The presiding examiner
correctly ruled that examination into the merits of the 1965-1966
controversy was barred by the statute of limitations. He received
evidence on the transactions between the parties during that'peribd |

in order to determine the legal effect thereof 2n the complaint at
bench. :




The material issues presented in this pr°céedingmare:
(1) Wnich litigent had the burden of taking acticn with respect
to the controversy between the parties in 1965-1966? (2) Did PI&T
properly apply its first in first out accounting procedures under
the facts of this case? | |

PT&T has & first in first out accounting system. It
credits monies received from customers to the oldest outstanding
balance on their accounts. PT&T contends that Hospital presently
owes approximately $1,500 on its telephone bill and that PI&T may
apply its discomnect tariff provisions and refuse to provide new
egquipment o Hospitai until the amount is paid. Hospital_contends
that PT&T 15 attempting to collect an old alleged debt which is
barred by the Statute of limitations. Hospital argues that PT&T'S
accounting methods cannot be used to defeat its legal rights: that
because of the nature of telephone service there 15 & forced cngoing
relationship between the parties; that Hospital has Tefused To pay
the $1,500 since 1966; that PT&T had the burden of collecting the
amount; that the statute of limitations precludes collection .at this
time and that PT&T's refusal to provide Hospitel new telephone
equipment and threats to discomnect service are'improper.attémpts to
collect an alleged debt whose collection is barred by the Statute
of limitations. ' ,

Neither of the parties has referred to Section 1479 of
the Civil Code, which we deem to be controlling. That section pro-
vides that:

"Where a debtor, under several obligations to another,
does an act, by way of performance, in whole or in
part, which is equally applicable to two. or more of

such obligations, such performence must be applied
&s follows:

"One--If, at the time of performance, the intention
or desire of the debtor that such performance should
bYe applied to the extinction of any particular odlige-

cion, be manifested to the creditor, it must be so -
applied.
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"Two-=If no such application be then made, the
creditor, within a reasonable time after such
performance, may apply it toward the extinction
of any obligation, performance of which was due
to him from the debtor at the time of such per—
formance; except that if similar obligations
were due to hinm both individually and as a
trustee, he must, unless otherwise directed by
the debtor, apply the performance to the extinc-
tion of all such obligations in equal proportion:
and an application once made by the creditor
gagnot be rescinded without the consent of [ the]
ebtor.

"Three--If neither party makes such application
within the time prescribed herein, the perfor-
mance must be applied to the extinction of
obligations in the following order; and, if

there be more than one odbligation of a particular
class, to the extinction of all in that class,
ratably: ‘

1. Of interest due at the time of the performance.
2. Of principal due a% that time.

5. Of the obligation earliest in date of maturity.
4

- Of an obligation not secured by a llen or
collateral undertaking.

5. Of an obligation secured by & lien or collateral
undertaking. " :

‘As indicated, there was a dispute between Hospital and

PT&T 4in 1965-1966 over alleged improper handling of telephone listing
information requests by PI&T's information operators. The record
indicetes that Hospital paid all charges assessed by PTI&T during the
period to which the dispute pertains. If Hospital had refused to paYy
the disputed charges when billed and notified PT&T that subsequent'
peyments were to apply only to subsequent current charges, P& could
not nave applied its accounting procedures to credit the monies paid
Yo the disputed items. (Civil Code $1479.) PT&T would have hed the
vurden of pursuing the collection of the amount due. Tt could have
done so by utilizing 1ts toariff provisions for disconxinuance‘of
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Service for nonpayment of Bills or £iling a civil action or both.
However, the record indicates that on May 17, 1966, Hospital sought
to withhold from PT&T.an amount egual to disputed items on bills

- elready paid from July 1965 to February-1966. . .This was.an -attempt
to recapture mordies already paid. Civil Code Section 1479 requires
that the debtors instructions concerning the extinction of obliga-
tions must be given at the time of ‘performance., No such instructions
were given when the payments were made from July 1965 to February
1966. Under the facts presented, PI&T was under no odbligation to
reverse on 1ts books the credit given for the payment of the dis-
puted amounts and could contimue to credit payments made by Hospitel
to the obligation with the earliest date of maturity. (Civil Code
$1479; Ewing Irrigation Products v Rohnert Park Golf Course Corp..
(1973) 29 cA 3¢ 862, 866; Oregon Cedar Products Co. v Ramos & )
Xohler (1957) 148 CA 2¢ 679, 682; Hollywood, ete. Co. v John Baskin,
Ine. (1953) 121 CA 28 415, Lez-26.) ‘

In the circumstances, the burden was on.Hbspital (7e) puraue
1¥s claim over the disputed charges. On March 11, 1968 Hospital
Tiled a complaint against PT&T in connection with the disputed
charges. (Case No. 8775.) On July 9, 1968, the Commission dis-
missed the complaint without prejudice because of HOSpital" failure
to reSpond to communications sbout the status of the complaint.
(Decision No. 74376.) The present complaint, whick involves the
Same subdject matter, was filed on May 26, 1972. It 43 clear that
the statute of limitations bars the award of any reparations for
- incidents which may have occurred in 1965 and 1966. (Public Utilities
Code 5§735, 726; Johnson v PT&T Co.. (1969) 69 CPUC 290, 294;
Southern Pacific Co. (1959) 57 CPUC 228, 331.)

Hospital's contention that it has b¢en deprived of due pro-
cess because it never had & hearing on the 1965-1966 disputed charges
has no merit. . The reason Hospital has not had a hearing on the
1965-1966 disputed charges 15 that it slept on its rights. "A Statute
of limitations 15 one of repose, enacted as a matter of public policy

L~
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to promote justice by preventing the assertion of stale claims after
the lapse of long periods of time--or at least the periods designeted
in the statute--to the surprise of parties or their representatives,
perhaps fraudulently, after evidence has been lost, memories have
faded, and witnesses have disappeared or died, making it impossible

~or extremely difficult to prove the actual facts or meke & falr
presentation of the case. It is presumed that a person who has &
well-founded claim and the power to sue will enforce his claim within
a reasonadble time. . . .7 (31 Cal Jur 24, p. 428, and:cases therein
cited.) Furthermore, in public utility law the runninglof & starute
of limitations is more than a defense, it extihguishes the under-
 lying right of action. (Johnson v PT&T Co., supra; Southern Pacific
Co., supra.) Hospital's own conduct cannot support the claim that
the Commission has denied it due process. The Commission's processes
were avallable to 1t during the peried it could have asserted its
elleged rights. '

In the light of the previous discussion, the Commission
nolds that PT&T hes properly credited Hospital’'s payments in accordonce
wilth Civil Code Section 1479; that there is a current balance owed:
by Hospitel to PT&T; that PIXT may apply its tariff provisions for
discontiruance of service for nonpayment of bills to Hospital and
refuse to provide new equipment to Hospital until the outstanding
balance is paid and that Hospital 15 entitled to no relief in this
proceeding. o

No other points require discussion. The Commission.makes

the following findings and conclusions. -
Findings of Fact '

1. Hoespitel and PT&T had a dispute over PT&T's alleged
improper handling of requests for telephone listing information by
PT¢T's information operators for the period July 1965 to February 1966.

2. Hospital paid all of PT&T's bills during the period from July
1065 to February 1966 which payments were oredited by PTT to Hospital's

..5_
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account for that period of time. At the time of such payments
Hospital gave no instructions to PI&T that any of the mondes paid
should not be applied, To-any or all of the items on the dills for
the period of time involved. - ' |

- On May 17, 1966 Hospitel informed PT&T that 1t intended
To deduct from the then current monthly billings the sum of $1,548.43,
the amount allegedly Cue Eospital in connection with the dispute
for the period July 1965 to February 1966.

4. PI&T d1d not chenge the amounts credited to Hospitel's
account on its books for the period from July 1965 to February 1966.
It contimued to apply monies paid by Hospital to the oldest oute
Standing bills.

5. From 1966 to the hearing held herein, Hospital continued
to withhold at least the approximate sum of $1,500 from payments due
to PI&T. During this period PT&T applied all monies received to
Hospital's oldest outstanding bills.

6. On March 11, 1968 Hospital filed with the Commission s
complaint against PT&T in commection with the dispute over PT&D! S
alleged improper handling of requests for telephone listing informe-~
tion by PI&I's information operators for the period July 1965 to
Fedbruary 1966. (Case No. 8775.) On July 9, 1568 the Commission
entered en order dismissing the complaint without prejudice.
(Decision No. T4376.) Said order has become final. |

7. On Aprdil 19, 1972 Hospital owed PT&T $3,542.26 for tele-
phone service. PT&T threatened to discomnect service if the amount
were not paid. In May 1972 Hospital paid PT&T mondies sufficient to
recuce the outstanding balance to approximately $1,500. Thefpresenx ‘
complaint was filed on May 26, 1972. From’May 1972 to December 1972
Hospital had outstanding balances for telephone service a3 follows:
Mey $2,278; June $3,278; July $4,952; Avgust $3,278; September
$2,523; October $3,278; November $4,981. On the day of the hearing
Hospital paid PT&T mondes totaling $3,687. | o |

-
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8. PT&T has informed Hospital that unless all outstanding
pest due cherges are paid, including the disputed $1,500, 1t will
not furndsh Hospital any new telephone equipment end it will apply
ip;-tarirr procedures for discontimuance of service for nonpayment
0f bills to Hospital. The proposed discontirmance of service has
been held in abeyance pending the disposition of this complaint.

9. Section 1479 of the Civil Code provides that:

"Wwhere e debtor, under several obligations to another,
does an act, by way of performance, in whole or in
part, which is equally epplicable to two or more of
such obligations, such performance must be applied
as follows:

"One~-If, at the time of performance, the intention

or desire of the debtor that such performence showld
be applied to the extinction of any particular obliga-
tion, be manifested %o the ¢reditor, it must be so
applied.

"Two-=If no such QEplication be then made, the creditor,
within a reasongbletime after such performance, may
apply it toward the extinction of any obligation,
performance of which was due to him from the debtor
at the time of such performance; except that if simi-
lar obligations were due to him both individually and
85 a trustee, he must, unless otherwlse directed by
the debtor, apply the performence to the extinetion
of all such obligations in equal proportion; and an
application once made by the creditor carnot be
rescinded without the consent of [thd debtor.

"Three-~If neither party makes such application within
the time prescribed herein, the performance must be
applied to the extinetion of obligations in the
following order; and, 1L there be more than one
obligation of a particular class, to the extinection
of all in that class, ratably:

1. Of interest due at the time of the performance.
2. Of principal due at that time.
3. Of the obligation earliest in date of maturity.

4. Of an obligation not secured by a lien or
collateral undertaking.

5. Of an obligation secured by a lien or collateral
uwndertaking, "




Conclusions of Law

l. Consideration of the merits of the dispute between
Hospital and PT&T over the alleged improper handling in 1965 and
1966 or requests for telephone listing information by PT&T's
information operator is barred by Sections 735 and 736 of the Public
Utilities Code. ~ :

2. Application of the statute of 11m1taxions to Hospital
does not constitute a dental of due process.

3. Application of the pPayments by Hospital to PT&Y for
outstanding charges is governed by Section 1479 of the Civil Code.

L. PI&T properly credited peyments made by Hospital in
connection with its account during the period here under conuideration_

5. The monies owed by Hospital to PT&T represent & currenz
past due balance due PT&T.

6. Ir Hospital does not pay the past due valance on 1t3
account, PI&T may apply its discontinuance of service for nonpay-

ment of bills tariff provisions to Hospital and refuse to rurnisn
new or additional telephone equipment to Hos pital. ' '

7. Hospital is entitled to no relief in this proceeding.

|




ORDER

— i

IT IS ORDERED that the relief requested is dended.
The effective date of thiz order shall be twenty days
after the date hereof.

Dated at Sex Franciseo , California, tais L7
day of OCTOBER , 1973.

mmi.ssioners

Comnis=ioner Vernon I.\.',\?Stuirgeon.‘ boing
necessarily absent, 4id not .pqﬂ‘icipato‘
in the dizposition of this procecding..

g, p. Takeria, Jr., HODE
Commiscioner J. P. Takrein, Ire, ,
nocessarily absodt. 41d pat paticipdto
in tho disposition o::.t.hi.; ,fproceyc.:.n;.




