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Dec1eion No. 81958 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

SAN FRANCISCO EYE AND EAR HOSPI~AL, INC. 

Compla.inant~ 

vs. 
THE PACIFIC TELEPHONE AND TELEGRAPH COMP AN':l, 

Defendar..t. 

Case No. 9384 
(Filed May' 2o~ 1972) 

Crosby, H~afey, Roach & May, by John A. 
Red1ns, Attorney' at Law, for 
comp.J.a1nan t. _ 

Katherine V. Tooks, Attorney at Law, 
tor' defendant.. 

OPINION -- - -- -,'" - -
This is a complaint by San Francisco Eye and Ear 

Hospital, Inc. (Hospital) against The PaCific 'Telephone ana Tele-
grap!l Company (PT&T)oo . 

A duly noticed public hearing was held in this matter 
before Examiner Donald Boo Je.rv1s in San Francisco, on December 13,,, 
1972.. 'l'he proceeding was submitted on Je:rru.e:t'Y 18 .. 197~ .. ·' . 

The compla1nt stems from a dispute between the parties 
over the alleged improper handling iz:l 1965 and: 1966: of requests for 
telephone listing information 'by PT&T's information opera.tors. 
Hospital and PT&T each ~la1m that they are entitled to prevail herein 
on the basis of the statute of 11m 1 tations. The presiding examiner 
correctly ruled that examination into- the mer1ts of the 1965-1966 
controversy was barred by the statute of l1mitations. He received 
eV1dence on the transactions between 'the pa.rties during tha.t period 
in order to determ1ne the legal effect thereof on the complaint at 
'bench. 
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The mater1al 1ssues presented 1n th1s proceeding, ,are: 
(1) W'.n1ch 11 t1gant had the 'burden of te.k1ng act10n with respect 
to the controversy between the parties in 1965-19661 (2) Did n&T 
properly apply 1 ts first 1n first out a.ccount1ng proced'Ures unde,r 

the facts of th1s case? 
PT&T has a f1rst 1n first out accounting system. It 

credits monies received from c'Ustomers to the oldest outstanding 
balance on their accounts. PT&T contends tha.t Hospital presently 
owes approximately $1~500 on 1ts telephone 'bill and that PT&T may 
apply 1 ts d1sconnect tar1ff provis10ns and refuse to provide new 
equipment to Hosp1 tal unt11 the amount is pe.1d. Hosp1 tal, contends 
that PT&:T is attempt1ng to collect an old aJ.leged debt which is 
'barred by the =tatute of 11m 1 tat1ons. Hospital argues that :?Tea's 

accounting methods cannot 'be used to defeat its legal r1ghts: that 
because of the nature of telephone serv1ce there is. a forced, ong.:>1ng 
relationsh1~ between the part1es; that Hospital has ~erused to p~ 
the $1,,500 since 1966; that PT&T had the burden of col1ectitJg the 
amount; that the statute of lim1tat10ns precludes, collect1onat this 
t:une and that PT&T's refusal to provide Hospital new telephone 
equipment and threats to disconnect service are 1mproper attempts to 
collect an alleged debt whose collection 1$ barred by the statute 
of lim1tations .. 

Neithe,r of the parties has, referred to Section 1479 of 
the Civil Code" which we deem to be control11ng .. ' That section pro
vides tha.t: 

'~ere a debtor" un~er several ob11gations to another, 
does an act" by way of :performance, 1n whole' or in 
part" which 1s equally ap:plicable to two or more of 
such ob11gations, such performance must'be applied, 
as fo 110w3 : 

"One--If" at the time of performance, the intention 
O~ deSire of the debtor that such performance should 
'be app11ed to the extinction of any particular obliga
tion" be man1fested to the cred1tor~ it ,must, 'be so 
applied., 
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"~o--If no such application be then made.. the 
creditor .. within a reasonable time after such 
perrormance~ may apply it toward the extinct10n 
of any ob11gation, performance of which was due 
to him from the debto,r at the time of such per
formance; except that 1f s1m1lar ob11gations 
were due to h1m both ind1Vidually and as a 
trustee, he must, unless otherwise directed by 
the debtor, apply the performance to the extinc
tion of all such obligations in eq~al proportion; 
and an application once made by the creditor 
cannot be rescinded Without the consent of: r the} 
debtor. 

"Three--If neither party makes such application. 
within the' time prescr1bed here1n .. the perfor
mance must b,e applied to the extinction of 
obligations. in the following order; and, if 
there be more the..."'l one obligation of a pa.rtiC'Ular 
class~ to the ex~inction of all in that class .. 
ratably: 

1. Of 1nterest due a.t the time of theperformance~ 
2. Of p%"1ncipal due at that. time. 
3. Of the obligat1on earliest in 'late of matun ty. 
4. Of an obligation not seC'Ured by a l::'en or 

collateral undertaking. 
5. Of an obligation secured by a lien or collateral 

undertaking. " 
As indicated, there was a dispute between H08p1tal and 

PT&T in 1965~1966 over alleged improper hand11ng ot telephone listing 
ir..fonnat1?n requests by PT&T's- informat1on ~perll.t~rs. Tb.e record 
1ndicat~s that Hospital paid all charges assessed by PT&Tduring the 
period to which the dispute pertains. It Hospital had refused to 'P8:Y 

the disputed charges when billed and notif1ed PT&T that subsequent 
payments were to apply only to subsequent current charges, PT&T' could 
not have app11ed its a.ccounting procedures tocred1t the monies paid 
to the d1sl'uted items. (C1Vil Code §1479 .. ) PT&'I' would have had the 
burden or pursuing the collection of the amount due... It could have 
done so by ut1lizing 1ts tariff provisions for discont1nuance of 
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service tor nonpayment ot bills or tiling 'a ciVil action or 'both. 
However~ the record indicates that on May 17, 1966, Hospital so~t 
to 'm thhold from . .PT&T.. an amount equal to d.isputed. i terns on bills 
alreacly paid trom July 1965 to F'ebrua.r;r"l966 ..... T.h:13 was. ,an .. a.ttempt 
to recapture mor..1es already I paid. Civil Cod.e Section 1479 requires 
that the d.ebtors instNction.s concerning the extinction of obliga
t1ol"..'3 must be given at the time of ·performance.. No such instruct;1.0l'l$ 
were given when the payments were made trom July 1965 to February 
1966. 'Und.er the facts presented., PT&T was under :n.o obligation to 
reverse on its books the credit given tor the payment of the dis
pu.ted. amounts and co'Uld continue to cred.it payxnents made 'by Hosp1t~ 

to the obligat1on W1th the earliest date or maturity. (CiVil Code 
§l479,; Ewino; Irrigation Products v Rohnert Park Golf Course' Cor,P •. 
(1973) 29 CA 3d 8621 866; Oregon Cedar Products Co. v Ramos & . 

Kohler (1957) 148 CA 2d 6791 682; Hollywood, etc .. Co. v J'ohnBaek1n, 
~ (1953) 121 CA 2d 415, 422-26.) 

In the circumstances, the CUrd.en was on Hospital ·to pursue 
i~s ela1m over the disputed charges. On March 111 1968 Hospital 
tiled a. complaint against P~&T in connection With the disputed 
cr~ge$. (Case No. 8775.) On July 9, 1968, the Commission dis
missed. the complaint without prejudice beca.use of Hospital's failure 
to respond. to COmmunications about the status of the compla1nt. 
~Decis1on No. 74376.) The present complaint, which involves the 
same subject matte%i was filed on May 26, 1912. It 13 clear that 
the statute or l1mitations bars the award of any reparations ror 
incidents which may have occurred in 1965 and. 1966. (Public Utilities 
Code §§735, V;6; Johnson v PT&T Co •. (1969) 69 CPUC 290

1 
294; 

Southern Pacific Co. (1959) 51 CPUC 328, }3~) 

Hospital's content10n tha.t it has 'been depri vea of due pro
cess eece-use it never hnd a hea.r1ng on the 1965-1966 disputed charges 
has no merit •. The reason Hospital ha.snot had .e. hearing on the 
1965-l966 disputed charges is that 1t· slept on its rights. "A statute 
ot 11m1 te.tions is one or repose I enacted as a matter ot public po l:tcy. 
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to promote justice by preventing the assertion of stale cla1ms after 
the lapse of long periods ot t1me--or at least the periods designated 
in the ste.tute--to the s'Urprise of parties or their rep res entat1 ves, 
perhaps rra~dulentlYI after eVidence has been lost, memories have 
faded, anti -..r:1. tnesses have ctisappeare4 or died" mald.ng it 1mpos.s1'ble 

or extremely difficult to prove the actual facts or make a fa1r 
presentation of the ~ase. It is presumed that a person who· has a 
well-founded. claim·and the power to sue Will enforce his claimwith1n 
a reasonable time. .. ... " (31 Cal J'U'r 2d." p. 428, and. ca.::es :therein 
cited.) Furthermore" in publiC utility law the running ot a statute 
of 11m1 tations is more than a d.efense, it extinguishes the under-

. lYing right of action. (Johnson v PT&T CO.J supra; Southern Pacific 
Co. I supra.) HoSPi tal T tJ own conduct ca.r.not support the claim that 
the Commission has denied it due process. The Commission'S processes 
were ave.1.1a.ole to it during the period it co'1JJ.d have asserted its 
alleged rights. 

.. 
j .. ' 1\ ; 

':'1 \ I " 

In the light or the previOUS discussion, the Commission 
holds that PT&T has properly credited Hospital'S payments in a.ccordance 
Wi th CiVil Code Section 1479; that· there is a cu.rrent 'balance owed.' 
by Hosp1 tel to PT&'l'; that PT&T may apply its tariff proVisiOns for 
discontinuance of service for nonp~ent of bills to Hospital and 
retuse to proVide' new eq;uj.pment to Hospi tal 'Until the outstBJld.iDg. 
balance is ~a.id and that Hos:pi tal is entitled to no· relief' in this 
proceed.ing. 

No other points require d.isC'llssion. 
the follO-..r:1.:ng tind.1ngs aM conclusions. 
P1nd.ir:gs of' Fact 

The Commission makes 

1. Hospital and PT&T had a dispute over PT&T's alle~cl. 

1."llproper handliXlg of req:uests for telephone listing 1rtrormat1on by 

?T&T's information operators for the period July 1965 to Februar.1 1966. 
2. Hospi tal paid ell of PT&'I" s bills during the period from Ju)y . 

1965 to February 1966. which payments werec.red1ted. 'by PT&1'. to· Hospital's 
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account for that period of time. At the. time of such pa:n:nents 
Hos1'i tal gave' no instructions to n&T that any of the momes 1'a1d 
should not be applie~, to· any or all of the items on the 'b1llsfor 
the period. of time 1nvolve~. 

3.. On May 17 ~ 1966 Hoap1 tal informed. n&'l' that 1 t intenC1.ed 
to ded.uct from the then C'U.rrent monthly 'bl11irlgs the S'Um of $1,,548.43, 
the amount allegedly due HoSp1 tal in connection with the d1spute 
for the period July 1965 to Fe'bruar,y 1966. 

4. PT&T did not Change the amo~nts credited to Hospital's 
account on 1ts 'books tor the period. from July 1965 to Februar,y 1956. 
It continued to apply mOnies paid 'by Hospital to the . oldest· out
stand.1ng 'bills. 

5.. From 1966 to the hearing held. here1~ Hospital continued 
to w1~~old at least the approximate sum of $1,,500 from payments due 
to PT&T - During th1s period. PT&T applied eJ.l mOnies rece1 ved to 
Hosp1tal's Oldest outstanding 'b111s. 

6. On March 11" 1968 HOSPital filed With the Commiss10n a. 
complaint against !>TeeT in connect1on With the dispute over PT&T.'s 
alleged improper handling of requests for telephone listing informa
t10n 'by PT&T's informa.tion operators for the period July 1965 to 
February 1966. (Case No. 8775.) On July 9" 1968 the Commission 
entered en order dismissing the complaint without prejudice. 
(Decision No. 74~76.) Said order has 'become final. 

7.. On April 19', 1972 Hoep1 tal owed. PT&T $~ ~ 542.26 for tele
phone service.. PT&T threatened to d.1sconnect serv'1ce it the amount 
were not pa.1d.. In May 1972 Hospital ~e.1d PT&T monies surficient, to 
reduce the outstanding balance to approximately $l~500. The present 
complaint was filed. on May 26" 1972.. From' May 1972 to' December 1972 
Hospital h8d. outstanding balances tor telephone service as· follows: 
May $3~278; June $3~278;' July $4,,952; August $3,278; September 
$3,533; October $3,,,278; November $4~981. On the d,ay or the hearing 
Hospi tal paid PT&T mOnies totaling. $3" 687. 
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8. PT&T has informed Hospital that 'Unless all outstanding 
past due charges are pe.1d, including the disputed $1,500, it will 
not turn1sh Hospital any new telephone eq'l.l1pment and it will apply 
i t,~ . tari,fr proced:ures for discontinuance ot service for. nonpayment 
of' bills to Hospital. The proposed discontinuance of serv:1C,e has 

been held in abeyance pending the disposition of this complaint. 
9. Section 1479 of the CiV1l Cod.e prov1d.es that: 

"Where a debtor, under several obligations to another, 
d.oes an act, by way ot performance, in whole or in 
part, which is equally applicable to· two or more of 
such obligations, such performance must be applied 
as follows: 

"One--It, at the time ot performance, the intention 
or deSire ot the debtor that such performance should. 
be a.ppl1ed, to the extinction of any particular obliga
tion, 'be manifested to the creditor, it m'USt be so. 
applied. 

"Two ... -If no Such application be then made, the creditor, 
Within a. reasonable time after such performance" may 
apply it toward. the extinction of any obligation, 
performance of which was due to him from tlle. debtor 
at the time of such performance; except that if simi
lar Obligations were due to him both ind.i v1dually and. 
as a trustee, he must, unless otherwise directed 'by 
the debtor, apply the performance to the extinction 
of all such obligations in equal proportion; and an 
application once made by the creditor cannot be 
rescinded. without the consent or {the Q.e'btor. 

"Three--If neither party makes such application Wi thin 
the time ~resCr1bed herein, the performance must be 
applied to the extinction or obligations in the 
fOllOWing Orderj and., if there 'be more than one 
obligation of a particular class" to the extinction 
of all in that class, ratably: 
l. or interest d.ue at t.."le t1me or the performance. 
2. Gr prinCipal due at that time. 

,. or the o'bligation earliest in date of matur1ty. 
4. Of an obligation not secured by a. lien or 

co llateral und.erteld.:ng. 

5. or anobl1gation secured by a lien or collateral 
undertak1ng. II 
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Conclusions of Law 

1. Consideration of the merits of the dispute- between 
HoSp1 tal and PT&T over the ~leged improper handling in 1905 and 

1966 of requests tor telephone listing information 'by PT&T's 
intonnation ol'erator is barred by Sections 735 and 7~6 of the Public 
Utili ties Cod,e .. 

2.. Application of the statute of 11mi tations to Hospital 
does not constitute a demal or due process. . . . 

3.. Application of the payments by Hospital to PT&T tor 
outstanding charges is governed by Section 1479 of the CiVil Code. 

4. PT&T properly cred.i ted payments ma<j.e by Ho3p1 tal in 
connection with its account d.uring the period hereunder cons1d.erat1on. 

5.. The momes owed. by Hospital to PT&T represent a' current 
pas t due beJ.a.nce due PT&T. 

6. If Hospital d.oes not pe:y the past due 'balance on its 

account~ PT&T may apply its discontinuance of service for nonpay
ment of bills tariff provisions to Hoapi tal and refuse to !"urn13h 

new or additional telephone equipment to HOSpital .. 

7.. Hospi tal is entitled to no reliet· in this proCeeding •. 
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ORDER -,..., ... -,.-, 

IT IS ORDERED that the relief 'requested is' den1ed,. 
, " 

!'he effective da.te of thiS ord.er shall 'be twenty d.ays 

after the d,a.te hereo:r. 
Da. ted a. t S!m FrTt,ng."CQ , Calitorn1a, this ~~ 

day of OCTOBER , 1973. 

.~ .. 

< Z'~'/P:"'.'·' .,' ·,,\ ..... w 

&:mr;s10ners 
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C0:mD1:1~1o~r Vernon L.;Sturgeon .. bo1ng, 
DOcc~::.arll~" ,n~~ent ... 4i~ not~':"'t1c1pc:t.~ 
111 'tho 41zpo:;1 t10,n 01' 'th1::;. »roco041ng., .. 


