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Decision No. _ 82130 | - @BH@B@@A& o
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIPORNIA

STATE OF CALIFORNIA, DEPARTMENT
OF PUBLIC WORKS,

Complainant,

v. : , - Case No. 9465

: (Filed November 1, 1972)
SOUTHERN PACIFIC TRANSPORTATION . o B
COMPANY, ' THE ATCHISON, TOPEKA AND .
SANTA FE RAILWAY COMPANY, THE
WESTERN PACIFIC RAILROAD COMPANY,

- N ey e

and UNION PACIPIC RALIROAD COMPANY,
| Defendants.

Joseph C. Eaéleg and D. J. Solander, Attorneys
at law, for State Department of Public Works,

complainant. .
Harold S. lentz, Attorney at Law, for Southern
Pacific Transportation Company; Richard W.
Bridges, Attorney at Law, for The Western
EEI%%E Railroad Company; Thomas A, lance,
Attorney at Law, for The ATchison, Topeka
and Santa Fe Railway Company; and Marshall W.
Vorkink, Attormey at lLaw, for Union Facific
Raflrcad Compeny; defendants. '

COPINION

The complaint alleges that defendants were parties in Case
No. 8249; that Ordering Paragraph 10 of Decision No. 72225 dated March
28, 1967 in Case No. 8249 ordered defendants to initiate a study of the
feasibility of meintaining accurate actual cost records of the mainte-
nance cost of sutomatic grade crossing protection in California, and
ordered the other parties %o cooperate in the making of such a‘tudy;
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that defendants have willfully refused and failed to make the study
ordered by the Commission; that despite defendants! failure to
comply with Ordering Paragraph 10 of Decision No. 72225, derendants
and each of them filed Petitions for Modification of Decision _

No. 72225, wherein they request an increase in the cost of $30 per
relative wnit value established)by’s&id decision; that'complainaﬁt
was a party to Case No. 8249 and was, and remains, ready and’ willing
to cooperate with defendants in making the study ordered by the
Commission; further, that as a result of defendants' willful refusal
to comply with the Commission's order, complainant has paid a
substantial sum of money to each of the defendants &s the public's
share of the expense of maintaining the automatic protection at
grade crossings, without having any assurence that the sums paid
bear any relationship at_alllto the actual costs 1ncurred-by'sa1d
defendants. The complaint requests that all defendants be held in
contempt; that defendants be directed to initiate the study; that
Decision No, 72225 in Case No. 8249 be. set aside until the study

1s concluded and that defendants' petitions to modify Decision No.
72225 be dismissed. :

Ordering Paragraph 10 of Decision No. 72225?read3-as
follows: | |

"Each of the railroad company parties to this proceeding
is directed within 30 days after the effective date of
this Order, to initiate studies, either individually
or collectively, to determine the feasibility of main-
taining accurate actual cost records of the maintenance
cost of automatic grade crossing protection in California,
and the feasibdility of developing a relative unit system
method of determining such ¢osts restricted to signal
systen components utilized in California by said rall-
road companies and based upon costs incurred in
California by said railroad companies. The COmmission's
stalf and other parties hereto are directed to cooperate

in all respects in the making of the studies herein
oxrdered.”
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"The Commission shall in the future institﬁte an .
investigation to receive the results of the studies

and determine if any modification of this order
ie required."

Decision No. 72225 decided that the share of the anrmal ¢cost
of mainxainlng rallroad crossings to be paid by public agencies
would be $30 for each relative unit suthorized in the tables adopted
by the American Assoclation of Reilroads. The AAR table lists
every individual segment of protective equipmenx which can be.
installed at a railroad crossing end allocates a unit value to each
item. The unit values normally range from 1 to 12, although some
totals exceed 75. The annual allowance for‘the'mainxenance-of the

automatic protection at any grade crossing i3 therefore obtained—by
waltiplying $30 by the total mumber of units assigned to the pro-
tective equipment instelled at the crossing.

During September of 1971 the Southern Pacific Transportation
Company, The Atchison, Topeka and Sante Fe Pailway Company; Union
Pacific Railroad Company, and The Western Pacific Railroad Company
petitioned to modify Decision No. 72225 to increase the allowance
from $30 to approximately $51 per unit. During November 1972 and
January~February 1972 hearings the raillroads presented evidence to
Justify the increase in cost, including an estimate of the percent-
age of increased cost from the date of the decision to the November
1972 hearings. The Department of Public Works opposed the petition
of the railroads and presented evidence to Justify using the actual
cost of maintaining each crossing as a basis for determining main-
tenance payments rather than the relative unit system. A ﬁotion‘tof
consolidate Case No. 8249 and Case No. 9465 was denied.

Each of the defendants filed an answer to the complaint
They alleged that the Commission has not as yet instituted. an
investigation to accept the results of the studies, &s required by
Paragraph 10, and defendants cannot present their findings wntil
this action 1s teken. A series of Motions to Dismiss the complaint
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 and pleadings 1n.opposition thereto were filed, including a motion
to orally argue before the entire Commission. A hearing was held
in San Francisco on April 30, 1973, before Commissioner Vukasin
and Examiner Fraser, to hear arguments on the motions to Aismiss
the complaint filed by all of the defendants.

Defendants argued that until an investigation is instituted
to receive the results of the studies, the railrcads have no place
to submit their conclusions and no State agency can complain of
possidle damage resulting from delay. It was further argued that
a willful failure to obey & lawful order 1s a misdemeancr (Penal
Code Sec. 166, Sub. 4) with a one-year statute of limitations
(Penal Code Sec. 801) dating from the September 1971 filing date
of the Petitions to Mbdiry Decision No. 72225. It was emphasized
That paragraph 10 merely orders that studies be made to determine
which of two systems is the most feasidble. How the studies are
made, whe participates, and how the results are to be reported is
left to the defendants to determine. It was alleged that defendants
were all represented at two meetings held in 1967 after the order
was issued. The decision was discussed at the first meeting and
eech of the four committee members returned to his own reilrosad
to discuss the possidility of converting to actual meintenance cost
with engineer and accounting personnel. The representatives then’
held the second committee meeting and relying on the information
recelved declded that it was not feasible to maintain accurate
records of grade crossing maintenance costs.

The Department of Public Works argued that Decision No.
72225 must be read in its entirety and when so considered reveals
that the railroads were ordered to complete a formsl study of the
feasibility of the two methods of determining the cost or’maintaining
grade crossings.

Discussion

It is evident from the record in both proceedings th@t
cefendants support the feasibility of the relativerunit-system;j

o
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There 13 considerable testimony from defendants witnesses which
emphasizes the cost, inconvenience, and iﬁpracticality of adopting
the actual cost system recommended by the complainant. Defendants
have satisfied the basic requirements of paragraph 10 and the motion
to dismiss should be granted. The study of both systems should be
continued under the guidance of a steff investigation which will be
instituted as provided herein. , |

The Commission finds and concludes that the motlen to
dismiss Case No. 9465 should be granted and that the staff should be
directed to institute an investigation as provided in the rollowing
ordering paragraphs.

IT IS ORDERED that:

1. The complaint in Case No. S465 is dismiszed.

2. Within one hundred twenty days after the effective da.te
of this order, the Commission staff 1s directed to institute
an investigation of the cost of maintaining the automatic
protection at railrcad grade crossings in California for the
purpose of determining whether the present system 1s less costly
and more feasible than using the actual cost of maintaining the
automatic protection installed at every grade crossing in California.
The Commission staff will report its findings and recommendation to
the Commission within twelve months or less from the date of this

order, unless extended by a further order of this Commission.
o ' ' AT
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All parties herein are directed to cooperate with the staff in
all respects to expedite the investigation.

The effective date of this order shall be twenty days
after the date hereof. ;; ZZ&

Dated at szpmmdgi, ', Cal1rorn1a, this _/ '
day of NOYEMRER , 1973.

x/,,_w.., /Zézw

E'es :Ldent

-

‘Eommiss ioners

Commtssioner... SOOMAS MORAN ae

not particinpate in 'cho a osition of
this ;proceeda.n&. :




