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Decisiorl No. 82374 

BEFORE nIE PUBLIC- UTILITIES COMMISSION OF 'XHE STA:rE OF CALIFORNIA 

Al>l>l1ea.tion of the City of Live:rmore xor an order-authorizing eonstruct:l.on 
of crossings at separated grades 
between North P Street and North 
Livermore Avenue and tbe tracks of 
tbe Southern Pacific Transportation 
Compauy and The Western Pacific 
RaUroad Coapany; for the eli mination 
of two raUroad grade crossings; and 
for the relocation or modification of 
three railroad grade crossings. 

Application No. 53846 
(Filed February 16, 1973) 

Rugh D Wharton, III, Attorney at Law, and 
!O&;rt Me Barton, for the City of Livermore, 
applicant. 

Harold 5t Lentz, Attorney at I.m.~, for Southern 
Faeti c Transportation Company, rcsj)ondent. 

Richard W, Bridfes, Attorney at Law, for The 
Western Paeric Railroad Co.; ~lvin R:f Dykman 
and 0, J, Solander) Attorneys at Law, or 
State of californra, Department of 'rranspor .. 
tat10ni and Robert S7 Allen, for himself and 
I.oeal '1F115. American 't~ayers Union; 
1nterested parties. 

Tack S • .Joe, for the ColZInission staff .. 

OPINION _ .... _~ __ ..,iIIIIIIIIIt 

'Xhe city of Livermore filed Application No. 53846· which 
seeks authority to const~ct a crOSSing at separa~ed grades between 
North P Street and North Livermore A'lenue and the tracks of the 
Southern Paeific 'transportation Company (SP) and The Western Pacific 
Railroad Company (Western Paeif:le), for the elimination of two rail
road grade erossings,. and for the relOCAtion.or modif;eat1on of three 
raUroad grade crossings. 
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Public hearing was held before ~mfner Porte~ at Livermore 
on .July 23 and 24, 1973, and the matter was submitted. ' 

The project as proposed was supported by both railroads and 

the city of Livermore. 
The protest to the construction was by a group icleDtified 

as the American Taxpayers Union. Their concern in the main was the 
future construction of the Bay Area Rapid Transit District (BART) 

comz:nute lines into the Livermore area. Bart 15 now selecting, a future 
rail route into and within the valley and one choice, is through 
Livermore following Sp's and WP's railroad traeks. A delay 1n 
aligcfng the railroad tracks until BARr selects its route could result 
in a saving of money if BART should choose to consolidate their tracks 
with those of the railroads. A delay is unwar:anted as the evidence 
shows tbat a decision on BART's route 18 months a.way. with construction 

many ~s in the future. 
'1"be railroads could not reach agreement as to the apportion~ 

ment of costs of the grade separation portion of project, namely, the 

10 percent which must be shared by the two railroads collectively in 
accordance with Section 1202.5(b) of the Public Utilities Code • 

. ~plieant proposed a formula (Exhibit 4) whereby the 10 per
cent should be apportioned by the Comad.ssion between the two railroads~' 
giving due, consideration to the number of grade crossings of each 
railroad to be eliminated or added, the number of tracks in each grade 
crossing, the relative importance of such tracks (i.e., whether ma~ 

I 

line or aux1liary), and the relative importance of the public streets. 
i 

Use of the foxmula results in Western Pacific r s share amounting to : 
7.9 per~~t and Sp's share 2.1 percent. I 

e The word ''Project'' as def1ned (Exhibit 4) includes, among 
other tb:l.ngs ~ costs for necessary relocation and/or installation of 
automatic. pro~t:tou at ex:Lst1ng or relocated. grade c:rosa:lngs. 

, 
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The allocati"n between railroads of the comb1ned 10 percent 
railroad contribution to railroad street crossing projects is usually 
determined by mutual agreement between the railroads. The combined 
contribution amount is dependent upon two factors:J the total cost of 
the project and the maintenance savtngs to the railroads (,PUblic 
UtU1ties Code, Section l202~5(b». ~t does not include costs· for 
relocation and/or 1nstallation of automatic.protection at exiBttog 
or relocated grade crossings. . The method: proposed in. these b.earlngs 
to allocate the contribution between the railroads does Dot consider 
these factors on a direct basis. 

The following tabl.e,· Table 1, shows the grade crossings 
involved and the applicant's proposed construction: 

TABLE 1 

: W~st",rn Pll.c1:f'ic Railroad : South~rn PAcifiC Tran~p. Co.: 
: : Ex13t1ng. : : : E:ld.3ting·: : 

: Location : PUC NOr :Prottllction: Propoesl : PUC No. :Proteetion: Proposal : 

Murriata. Blvd. 

"P" StX"(!et 

"t" St~t 

"I" Street 

J\Ulet1on . Av6tJ.'Ue 

Ea.st First St~et 

Stand.ard Oil Co. 

2-#8- Remain 2-11S 
J..-46.7 2-#9 the 3ame :0-46.00 2-#9 Cates 

4-47.2 

4-47.6 

4-47.7 

.. 
J.v..48.8 

2-#8: 
2-/19· Unc.\e%"p8:Js D-46.63 4-#8 'Onc.\erpass 

2-#8 Ca.t~s D-46. 92 2-#~ . G&tee. 

1-#1 
1-1fj Clo5e 

2-He Underpass D-47.07· 2-#9 

1-#1 
l-IfJ Close 

2-#8 . Gates 

D-47.'36 

D-47 .. 47 2-#9 

NeW' Xing 
Gat~ 

Rema.1n. 
the 34me 

Pvt..Xing 1-#1 
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Based on Table 1, applicant proposes that Western Pacific' 8 

''1.'' Street, Junction Avenue, and East First Street grade crossings be 
upgraded in automatic protection and tt:at Sp' s Murrieta Boulevard and 
''L'' Street also be upgraded in protection. Applicant' 8 proposal will 
also necessitate a new crossing be established because Sp's trackS 
will cross Junction Avenue. Further, SP's East First Street crossing 
will be relocated. Underpasses are· proposed for "p" Street and 
Livermore Street' which will allow "K" and "I" Streets to be closed 
to vebicular traffic. Past Commission decisions fnvolving grade 
crossing protection show eer1:a1n consistency in the apportionment ~f , 
erosstng protection wbich has been relocated and/or improved. In the 
Osborne Street decision (City of Los Angeles (1967) 67 cpue 140-148) 
the Commission discusses and cites several decisions dealing with the 
apportionment of cost between the public agency and the railroad where 

grade crossing relocation or improvements are necessitated by t~ 
widen:.i.ng of streets, change in traffic, etc., and concludes that a 
50/50 apportionment of costs is equitable. 

In City of Glendale (1952) 51 cpoe 788:, we stated: 
c~e the railroad contended that the costs should 
be assessed aecord~ to the so-called 'benefit3 1 

theory 7 we affirm our holding in Decision No. 47344, 
dated June 24, 1952 ~ on ApplIcation No,. 29396, wherein 
it was held that (l) the authority of this Commission 
to allocate costs stems primarily. from Section 1202 
of the Public Utilities Code and is an exercise of the 
police power on the part of the State of California 
through the medium of its agency 7 the Public Ut1l1t1es 
Commission.. Therefore, we are not bound to £oll~ 
the so-called 'benefits' theory, although it is appro
priate to observe that the pre-posed grade separation 
wUl obrlously be of benefit to the railroad. ••• ft 

(51CPUC at 795·.) . . . 
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We do not, however, find a:ny past experience that may be 
relied upon as precedent for a situation involving grade separations. 
We recognize, however, that the Coamliss1on has the power to apportion 
the coses on any reasonable basis. We do not accept applieant's 
formula for apportionment, since there 1s neither evidence tn the 
record nor in the exhibit to support the theory of the formula' and 
the 'Weighting assigned· to the various crossings. Therefore, 'We 
conclude that a 50/50 apportionment of the 10 percent railroad 
contribution to the grade separation is reasonable. 

Applicant is the lead agency for this project pursuant to 
the california Environmental Quality Act of 1970, as amended, and the 
city council approved the Environmental Impact Report.. The Commission 
has considered the report in rendering its decision on this project. 

Findings 
1. The Commission adopts the applicant's Environmental Impact 

Report and finds that: 
(a) The environmental impact of the proposed 

action is 1nsign1ficant. 
(b) '!he planned construction is the most feasible 

and economical that will avoid significant 
environmental impact. 

(c) There are no known irreversible enviroamental 
changes involved in this project .. 

2. Public convenience and necessity require tha~ the project 
involved in this application go forward at this time and not wait for 
a determ:1nat1on of possible BART' construction in the Livermore area. 

S. The city of Livermore should be authorized to- construct the 
crossings at separated grades between North P Street and North 
Livermore Avenue over the tracks of SP and Western Pacific. 

4. The items as shown on 'table 2, below:r shall have the costs 
shared equally or as noted by the parties ind:Leaud: 
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TAl3LE 2. 

: W~..atern Pa.cific Railroad : Southern P3cifie Trans». Co. : 
: : Proposed. : :: Propo:leci : •. 
:PUC No. :Prot~ction:Share of Pa.rty:PUC No. :Protection:Share or Party: loea.tion 

Murriota. Blvd.. D-46 .. oo Gates 50% :&a1lroad 
50% City 

, . 

50% Railroad 
Gates 

50%', Railroad. 
50% CitY' D-46 .. 92 ')r$: CitY' 

"Lit Street . 4-47.5 Gates 

50% Railroad. 
50% City D-47.36 Gatel5 100% City, 

Junet.10ll Avenue 4-48.8 Gate:! 

50% RailX'os.d 
5O't City D-47.J.7 Gau" 100%· City 

Ea3t F1r~t St.. ~.2 Gate:! 

5. 'Xb.e 10 percent railroad contribution toward the underpass 
(i.e., "p" Street and Livermore Avenue) shall be apportioned on ,4 

50/50 basis between the railroads. 
6.. Because certain benefits will accrue to Western Pacific due 

to the closure of UK" and "I" Streets, Western Pacific shall also 
contribute to the city the capitalized value of the direct' and, 

computable savings resulting from the elfmin~tion of the cost" of 

physical matntenance of the existing grade crossings and erossing 

protection thereat. 
The Commission concludes that the application should be 

granted to the extent set forth in the follOWing order. 

ORDER 
-----~..., 

IT IS O!mERL~ ~hat: 
1. '!he application is granted conditioned on the' findings set 

forth above. 
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2. Within thirty days a.fter complet1on~ pursuant to this order~ 
applicant shall so a.dvise the Cocmrd.ssion in writing. This authori
zation shall expire if not exercised within three years unless time 
be extended ttr 1£ above conditions are not complied with. Authori
zation ma.y be revoked or modified if public convenience, necessity, 
or safety so require. 

3. The Secretary of the Commiss:J..on shall file a Notice of 
Determination with the Secreeary for Resources anaw1th the planning 
agencies of any city ~ county. or city and county, Which will, be 
affected by the project. . 

The effective date of this order shall be twenty days after 
the date hereof. 

, Snn Fr::mcisco' Dated at __________ , Californ1a, this 

day of __ :l::;.:,AoI.I.lN...,rrOolA R~Y ____ , 1974. 

-7-


