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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA" 
• f '. . • 

. STATE OF CALIFOlWIA:' 
DEPARl'MENT -OF PUBLIC WORKS, 

Comp14:i:nan:t, 

VS. 

SOUTHERN PACIFIC TRANSP0RXATION 
COMPA.~ ~ THE ATCHISON ~ 'TOPEKA 
AND S~OJaA FE RA:I.LWAY COMPANY, 
'I'HE WESTERN PACIFIC RAILROAD 
COMPANY ~ AND THE UNION PACIFIC 
:RAI~OAD - COMPANY, ,- - . 

Defendants. 
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) 
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), 
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) 
) 
) 
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Case- No. .. 9~SS_ 

(Filed Nove.rn:ber,·' l3:~, ' .. 1912:), 
Petn:. for;Rehg~-:Filed":-
December:: 4 " 197-3:): .. - --

, . 

OPINION A..'IDORDER DENYING REHEARING 
AND AMENDING PRIOR ORDER 

'>'-\ " 

On November l3, 1973, we issued ' Decision No.. 82130 
dismissing a complaint brought by the State of California" Depart;" 

ment of Tra.nsportation (DOT), formex-ly the Department of Public­
Works, against the above-named defendants .. 

On December 4, 1973, DOT petitioned for rehearing alleging 
- - -

'that dismissal of its complaint was not supported bysufficient,f:i:nd~ 
ings of fact. DOT a~ks that ~efe~dants be held in c~ntempt; for -

willful failure to comply with Decision No. 7222'S·, that Decision No. ,.. . . ' 

72225 be sus~nded pending. an investigation of the cost principles 
. , '. . 

adopted therein; and that dcfendants~ . petitions· to modify.Decisio~ _ , 
.... • • • • • Il10. • , *. f. " • .. 

No. 7222S be 'suspended pending the aforementioned investigation.- -. , 

. Defendants Southern: Pacific Transportation: Company,(SP') and 
Western Pacific Railroad Company (WP) have moved to- dismiss. DO'r~ $' peti: 
'tion as 'being untimely filed. Th~ effective date C?f our 'order,- was '-. . .... . 
Dee~er 3~ 1973'. DOT filed its .petition one day' after that; d&:t~;"'-' ~>n' 
Dececber 4~ 197~. ~ .-

.. . 
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A close reading of Decision No. 72225 ind.icates to us that 
enforcement of its provisions is impossible due to the vague,nature'of 
'the directive to the parties in Ordering: Pa.ragraph No,. 10 >'1.1 Order­
ing Paragraph No. 10 of Decision No. 7222$ ordered the railroad 
companies to initiate studies to determine the 'feasib'ili'tyof main­
taining actual cost records for maintenance of grade cr,ossing'protee­
tion 1."1 California, and the feasibility of developing: a relati~e Unit; 
sys:tem of determining maintenance costs of signal system. components> 
u'tilized. in California.. The defendants maintain that they"have indeed , ' , 

complied. with Decision No .. 72225 and that they have initiated such 
stud.ies. 

DOT states that it is :impossible for this Commission to, find ~ 

"both that the railroad defendants have complied. with Orderirig Para­
graph 10 and that a new study must be initia'ted.,"!! The Commission 
stated in Decision No. 72225 that it would ultimately be'necessary' to 

, -, 
institute an investigation to determine if a change in the'~olic~es' 
set out in that decision was necessary. An investigation by the staff 
has been initiated by Ordering Paragraph 2 in Decision No. 8'2'130. 

DOT e~uivocates our statement that the defendants ,have,com-
-, ' , 

plied with the tfbasic requirements'" of Deeision No. 12225 wi.;ththe 
notion that sufficient study and investigation has been done for.'this 
eonmlission to make a deteX'mination. As we have' stated' hereinabo~e~" 

11 

21 

Paragraph lO states: 
":Each of the railroad company parties to this proceeding: isdirect­
ed within 30 days after the effective da.te of this Order" to. 
initiate studies, either individua.lly or collectively" to'd'eter­
mine the feasibility of maintaining accurate actual cost records 
of the maintenance cost of automatic grade crossing protection in 
California, and the feasibility of developing a. relative unit sys~ 
tem method of d.etermining such costs restricted to signal system 
components utilized in California by said railroad companies and 
based upon costs incurred in California by said: railroad' compani'es. 
The Commission's staff and other, parties hereto· are~ dir,ee1:ed to co­
operate in all respeets in. the making of the studies herein, ordered~ " 
ordered. II : 

Petition, p. 5, para. III. 
",; 
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Decision No. 7222S was and is unspecific in' its requirements ~ ancr~ as,' 

defendants have asserted~ they have "initiated"studies.. Obviously,. 
tMt decision has produced only confusion and technical legal argu-' 

ments over its language rather than concrete results useful t~:';this 
CoImnission. For that rea.son we have, in Decision No,. '8:2130',: directed 

'the s'taff 'to institute an investigation, to provide us ~th the'infor"':~ 

mation that we require. 

DOT a.lso expresses concern about past amounts· which have been 
paid to the defendants. In this regard~ DOT seeks a suspension of 

Decision No. 722ZS. until our investigation' has been completed as well 
a.s a suspension of defendants t petitions to' modify Decision No.' 1222S: .. 

However, in Decision No .. 7222S, we permitted the,use by defendants of 
the American Association of Railroad (.APJ(.) relative eostmethod'~ at 
least until a superior method is developed.. (Decision No~" 7222S,., 

p.10.) In the staff investigation' ordered p\lrsuant to.DecisionNo~ 

S2130~ an analysis will be furnished to us which will aid,usin,' 

determining whether or not a modification of' the princ'iples set out in 
, : . . 

Decision No. 7222S is warra.nted. In the interim, Decision No,_.7222S is 

the con'trOlling decision in this matter and it sho,,:,-ld not 'be suspended> 
nor should defendants be prevented frompe'titioning to modify the 
unit values set out therein. 

DOTts remaining contention is that the defendants, should be 
. . . ~, 

, .".. . ..... 

held in contempt for willful failure to comply with theprovi>sions' of , 

Ordering Paragraph 10 of Decision No. 72-22& .. Defendants, throughcoun­
sel, have challenged DOT's allegation that they wilfully dis~beyed·>ou:. " 

order in Deeision No .. 72225 on'a variety ofground.s including the , vague­

ness of the order and that action on the contempt aileg~tion'isba;X"ed 
by 'the Statute of Limitations.. As we have indicated', our' rev:tew 'of', ' 
tha.t d.ecision convinces us tha't an order directing. initiation' of, ' , 
studies to "d,etermine the fea.sibility .... " isa .vague"directi~e· which~" 
does not lencr itself to ready complia.nce o~ enforcement .. "sa;sedon:o~~ 
review of that order, we are of the opinion that contempt proceeding$.: ' 

'. .. . . 
..... 
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would not be proper or successful in enforcing an.admittedly vague 
order. We shall dismiss DOT's complaint as to this issue. 

IT IS THEREFORE ORDERED that, for the reasons and conclusions 
sta'ted above, rehearing of Decision No .. 82130 is herebydeni'ed .. 

~ APRIL 9 

The effective date of 
Dated at San Franclsc» 

1974. 

. ." 

this order is the date .. hereof: .. 
, California,. th:i.s~ day.' of 

~omml.SSl.oners 


