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OPINION

The three applications here under comsideration were
consolidated for hearing because of related questions of law and
subject matter. Each application presents the question of the
valldity of attempts by the county of Los Angeles (County) to
include in railroad franchise ordinances various comditions, including
ones relating to the allocation of costs, which might be ordered by
this Commission for automatic crossing proteccion at grade crossings
covered by the franchise.

| The Proposed Report of Examimer Domald B. Jarvis was filed
in this matter om March 13, 1974. A copy of the Proposed Report is
attached hereto as Attachwent A. The Commission is of the opianiom
and f£inds that the material issues, facts, and chromology set forth
in the Proposed Report are correct and need not be repeated. |

County and the California Department of Transportation
(DOT) filed joint excepticus to the Proposed Report. Southern Pacific
Transportation Coupany and the Commission staff each filed.a reply
to the joint exceptioms.

The gravamen of the exceptions is that the examiner failed
to consider the comstitutional implications of his findings, com-
clusions, and proposed order which, it is alleged, deprive County
and DOT of property without due process of law comntrary to the
Federal and California Comstitutiomns. Because we deem this contention
to be without substance and erromeous, it is umnecessary to sepaz:ately
consider each of the exceptions. '

The stxeets and roads of California belong to the people
of the state, subject to legislative control. (Ex Parte Damiels
(1920) 183 cCal 636, 639; Pacific Tel & Tel Co. v City & County of
S.F. (1959) 51 C 24 766, 775; Western Uniom Tel. Co. v Hopkins (1911)
160 Cal 106, 118; In re Smith (1914) 26 CA 116, 123; Cal. Const.,
Art. IV 36.) DOT 4s a department of state government. We are umable
to perceive how any violation of due process occurs whem the legislature
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grants jurisdiction over grade crossings to anot:her constitutionally
established arm of state government. (Cal. Comst. Art. XXI, §§ 22,
23; Public Utilities Code §§ 1201, 1202.) County is a political
subdivision of the state. The legislature may delegate to, or
withhold from, political subdivisicns powers inm comeection with
streets and roads. (See authorities cited at page 12 of the
Proposed Report.) Publie Utilities Code Sections 1201 and 1202 are
general statutes applicable to 2ll political subdivisions in the
state, enacted under the authority of Section 23 of Article XII of
the Constitution. Again, we fail to see any violation of due process
because the legislature has enacted a comprehemsive statutory plan
for the safety, convenience, and economic well being of the public
which gives the Commission sole or primary jurisd:l;é:cion over grade
crossings. (Bay Cities Transit Co. v Los Angeles (1940) 16 C 2d

772, 795; Civic Center Assn. of L.,A. v Railroad Commission (1917)
175 Cal 441, 450-53; City of San Bernmardino v Railroad Commission
(1923) 190 Cal 562; People v Moore (1964) 229 CA 24 221, 225.)

The Proposed Report gives extensive comsideration to the
material issues presented in these proceedings. It is mot mecessary
to enlarge upon it herein. The Commission adopts as its own all of

the findings and conclusions made by the examiner in the Proposed
Report. . .
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IT IS ORDERED that the order recommended by the examiner
In the Proposed Report 1s hereby made the order of the Commission.

The effective date of this order shall be twenty days after
the date hereof.

 Dated at San Franetseo , California, this Q97
day of ' MAY , 1974.

Commiscione» J. P. Tukasin, Jr., bYeling
necessarily absent, ¢1id ot partic;pat.o
in the &isposition of this procoodz.ng.,




ATTACHMENT A

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of

SOUTHERN PACIFIC TRANSPORTATION

COMPANY for an order authorizing the Application No. 52982
construction at grade of an industrial (Filed Novembexr 9, 1971;
dxill track and an industrial spur amended April 19, 1972)
track in, upon and across DOOGAN

AVENUE in the unincorporated territory

of the County of Los Angeles, State of
California, | o

In the Matter of the Application of

SOUTHERN  PACIFIC TRANSPORTATION

COMPANY for an order authorizing the Application No. 53279 .

construction and operation of an (Filed April 21, 1972;

industrial spur track at grade in, amended July 17, 19725; '
upon and across BONNIE CH PLACE -

in the unincorporated territory of :

the County of Los Angeles, State of
California. Angeles,

— «
In the Matter of the Application of
SOUTHERN PACIFIC TRANSPORTATION
COMPANY for am order authorizing the Application No. 53280
opexation of an Industrial drill track (Filed April 21, 1972)
at grade in, upon and across VIA

BARON WAY in the unincorporated

texritory of the County of Los Angeles,

State of California. -

William E. St{ll and Walt 4. Steiger, Attorneys at
Law, for Southern Pacific Iramsportation

Company, applicant.
Jobn D. Maharg, Coumnty Cowmsel, by Romald L.
Schnefder , Deputy County Counsel, Zor County of
Los Angeles, protestant.
Arthur Mazirow, Attormey at Law, for Boise Cascade
Bu oupany; Leslie E. Corkill, for City of
Los Angeles, Department of Public Utilities and
Transportation; George W. M:I.le*i and Melvin Dvkman,
Attorneys at law, Zor California Department of
Public Works; Ralph J. Morgan, Attormey at law, for
Dunn Properties Corporatiom; and Roger Arnebergh, City
Attorney, by Charles E. Mattson, Attorney at Law,
for the City of Los Angeles; interested parties. ‘
Robert T. Baer, Attorney at Law, for the Commission staff.
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PROPOSED REPORT OF EXAMINER DONALD B, JARVIS

The three applications here under comsideration were
consolidated for hearing because of related questions of law and
subject matter. Each application presents the question of the
validity of attempts by the County of Los Angeles (County) to
include in railrocad franchise oxdinances various conditions, including
cnes relating to the allocation of costs which might be ordered by
this Commission for automatic crossing protection at grade. crossings
covered by the franchise,

A duly noticed public hearzng was held before me in these
consolidated matters in Los Angeles om October 3, 4, and 5, 1972.

The matter was submitted subject to the filzng of briefs which were
received by March 26, 1973. )

It is necessary to be mindful of some background in
considering these comsolidated applications. In Application of The
County of Los Angeles for the widening of Carson Street (hereinafter
referred to as the Carson Street case) the Commission entered an
order which Included the following conclusion of law:

"3. The Commission has exclusive jurisdiction over
apportionment of costs of protective devices at rail-
road crossings. Provisions in county ordinances
requiring the railroad to pay all costs ‘are of no

force and affect. The matrter is ome of statewlde
concern. 1/ .

1/ Santa Maria Valley Railroad Cross in Santa Maria
Decision No. 75355 dated February 25, 1969. Review
denied by Supreme Court July 16, 1969.

City of Los Angeles, Tuxford Street crossing Decision
No. 74420, dated Jul 17, 1968." (Decision No. 77464
in Application No. 50922, P. 7.)

Comty's petition for a rehearing in the Carsen Street case was
devied (Decision No. 77616) and the California Supreme Court denied
- a petition for a writ of review on February 17, 1971.
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Rule 40 of the Commission's Rules of Practice and Procedure
deals with applications to comstruct 2 railroad track across a
public highway. The rule provides in part that:

"(a) There shall be attached to the original application
a certified copy of the franchise or permit, if any
be requisite, from the authority having jurisdiction »
which gives to the railroad the right to cross the
highway involved, and a copy thereof shall be
attached to each copy of the application. If such
franchise or permit has already been filed, the
application need only make specific referemce to
such filing."

With the foregoing in mind, I turn to the applications at bench,
Application No. 52982, Doogan Avenue

Southern Pacific Tramsportation Company (Southern Pacific)
filed Application No. 52982 on November 9, 1971. 1t seeks an order
authorizing the comstruction at grade of an industrial drill track
and an industrial spur track in and across Doogan Avenue in unincor-
porated territory in the Coumty. Attached to the application was
2 copy of County Ordinance No. 9949, emacted om January 20, 1970,
which granted Southern Pacific a 25-year franchise to comstruct the
crossing at grade over Doogan Avemue. Sectiom & of Ordinance 9949
provided:

‘"The grantee shall reimburse the County for any and
all costs apportiomed to County in commection with
the Installation of any and all automatic crossing

protection as may be approved or ordered by the
Public Utilities Commission.”

Southern Pacific did not accept the franchise on the ground that it
contained an illegal conditfion.? o April 19, 1972, Southern
Pacific filed 2 First Amendment to the application which alleged that

1/ County's basic franchise Ordinance No. 7468 provides for the |
acceptance of a framchise in writing within 60 days after passage
of the ordinance granting the franchise.
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the tracks had been constructed by the land developer whose develop-
ment they were to sexve and accepted and placed in service by
Southern Pacific, whick bad the mistaken belief that all necessary
authority for comstructing the tracks bad been obtaimed. On

June 15, 1971 County enacted Oxdinance No. 10,288 which was
substantially similar to Ordinamce No. 9949 .-%/ Southern Pacific
again refused to accept the franchise because of the alleged illegal
conditions contained therein.

. On June 7, 1972 County enacted Ordinance No. 10,528 which
repealed Ordinances Nos. 10,288 and 9949 and declared that the
tracks, which had been comstructed, constituted an obstruction of
Doogan Avenue. On June 9, 1972, the County Road Commissioner sexved
notice on Southerm Pacific to remove the tracks as an alleged
encroachment oo Doogan Avenue. On July 12, 1972 County filed an
action in the Superior Court to abate the Doogan Avenue drill and
spur track crossings as a nuisance, to enjoin the further operation
and maintenance of the crossing, to require the removal of the
crossing, and to secure damages.

Application No. 53280, Via Rarom £/
In 1970, interested party Boise Cascade Building Company
(Boise) comstructed an industrial development in County known as
the Dominguez West Industrial Cemter. On or about September 1970,
Boise comstructed Via Baren and the tracks across it as part of the
development. On January 18, 1972 County adopted Ordinance No. 10,422

2/ Ordinance No. 10,288 referred to the County's basic franchise
Oxdinance No. 7468 as amended by Ordinances Nos. 9329 and

10,231, which has a provision similar to that of Sectiom 4,
Ordinance No. 9949.

The record indicates that Via Baron is incorrectly designated
in the application as Via Barom Way.
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which granted Southern Pacific a 25-year franchise to comstruct,
operate, and mafntair a drill track over Via Baron. Ordinance
No. 10,422 incorporated therein the provisions of County's basic
franchise Ordinance No. 7468, as amended. Om February 11, 1972
Southern Pacific notified County in writing of its conditiomal
acceptance of the franchise, except for those portioms which it
contends are illegal. On April 21, 1972 Southern Pacific filed the
application at bench with the Commission. It recited the foregoing
facts and sought authority to operate over the crossing at grade and
drill track. On July 11, 1972 County emacted Ordinance No. 10,543,
which repealed the franchise gramted in Oxdinance No. 10,422, |
On August 28, 1972 County filed an action in the Superior Court over
Via Baron similar to the cme filed in conmection with Doogan Avenwe
Bonnie Beach Place

' The proposed industrial spur track in and across Bonnie
Beach Place has not yet been comstructed. In 1970 Southexrn Pacific
filed with County an application for a franchise to comstruct the
spur track and crossing at grade. On Jamuary 11, 1972 County
adopted Ordinapce No. 10,417 which granted Soutbern Pacific a
25-year franchise to comstruct an imdustrial spur track over and
across Bomnle Beach Place, Oxdinance No. 10,417 incorporated therein
the provisions of County's basic franchise Ordinance No. 7468, as
amended. On Marxch 1, 1972 Southexrn Pacific notified County in
writing of its conditional acceptance of the framchise, except for
those portioms which it contends are illegal. Om April 21, 1972
Southern Pacific filed the application at bench with the Commissiom.
It.recited the foregoing facts and sought authority to comstruct
and operate the crossing and industrial spur track in and across
Boonie Beach Place. On June 13, 1972 County enacted Ordinance

No. 10,531 which repealed the :Exemcbico graarted in Ordinance
No. 10,417.




A, 52982 et 2l. lmm
Prop.’Rept.

Matexrial Issues

| The material issues presented in these comsolidated
proceedings are as follows: (1) Does the Commission have juris-
diction over the subject matter of the applications? (2) If
jurisdiction over the subject matter exists, does the Commission
have jurisdiction to comsider the validity of provisions in County's
franchise ordinsnces in the exercise of such jurisdiction? (3) If
the Commission has jurisdiction to consider the provisidns of
Comty's franchise ordinances, should such jurisdiction be stayed
pending the disposition of the actions £iled by Coumty in the
Superior Court? (4) Do public safety, comvenience, and necessity
require the constructiom and operation of the various tracks
crossings at grade here imvolved?
Discussion

Section 23 of Article XIT of the Californis Comstitution
provides in part that:

"The Raflroad Commission shall have and exercise such
power and jurisdiction to supervise and regulate public
utilities, in the State of Califormnia, and to fix the
rates to be charged for commodities furnished, or
sexvices rendered by public utilities as shall be
conferred upon it by the legislature, and the right of
the Legislature to confer powers upon the Railroad
Commission respecting public utfilities is herxeby declared
to be plenary and to be wmlimited by any provision of
this Coenstitution. From and after the passage by the
Legislature of laws conferring powers upon the Railroad
Commission respecting public utilities, all powers
respecting such public utilities vested iz boards of
supexvisors, or mumicipal comcils, or other govern
bodies of the several coumties, cities and coumties, cities
and towns, in this State, or in any commission created
by law and existing at the time of the passage of such
laws, shall cease so far as such powers shall comflict
with the powers so conferred upon the Railroad Com=-
mission; provided, however, that this section shall not
affect such powers of comtrol over public utilities as
relate to the making and enforcement of local, police,
sanitary and other regulations, other than the fixing of
rates, vested in any city and county or incorporated
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or town, as, at ap election to be held pursuant to law,
a majority of the qualified electors of such city and
county, or incorporated city or town, voting therecn,
shall vote to retain, and until such election such
powers shall continue imimpaired; but if the vote so
taken shall not favor the continuation of such powers
they shall thereafter vest in the Railroad Commission
as provided by law; and provided, further, that where
any such city and county or incorporated c¢ity or town
shall have elected to comtinue any of its powers to
make and emforce such local, police, sanitary and other
regulations, other than the fixing of rates, it may,

by vote of a majority of its qualified electors voting
thereon, thereafter surrender such powers to the Rail-
road Commission in the mammer prescribed by the Legis-
lature; and provided, further, that this section shall
not affect the right of any city and county or incor-
porated city or town to grant franchises for public
utilities upon the terms and conditions and in the
wanner preseribed by law. Nothing in this section
shall be construed as a limitation upon any power
conferred upon the Railroad Commissiom by any provision

of this Comstitution now existing or adopted comcurrently
herewith." : :

It has long been held that the regulatiom of railroads in
Califernia 1s a matter of statewlde concern and not 2 municipal
affair. (Civic Center Assan. of L.A. v Railroad Commission (1917)
175 Cal 441, 450-53; City of San Mateo v Railroad Commissiom (1937)
9Cy 1, 7, 10; Union City v Southern Pacific Co. (1968) 261 Ch, 277,

review ed, June 11, 1968.) Public Utilities Code Sections 1201
and 1202 provide as follows:

"1201. No public road, highway, or street shall be
constructed across the track of amy rallroad corporation
at grade, moxr shall the track of any railroad corporation
be constructed across a public road, hiihway, or street
at grade, nor shall the track of any railroad corporation
be constructed across the track of any other railroad
or street railroad corporation at grade, nor shall the
track of a street railroad corporation be comstructed
across the track of a railroad corporation at grade,
without having first secured the permission of the

4/ All code section references hereim are to the Public Utilities
Code unless otherwise stated. B :
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commission. This section shall not apply to the
replacement of lawfully existing tracks. 7The

commission may refuse its permission or grant it
upon such terms and conditions as it prescribes.

"1202. The commission has the exclusive power:

(a) To determine and prescribe the manner,
including the particular polnt of crossing,
and the terms of Installation, operation,
waintenance, use, and protection of each
crossing of ome railroad by amother xailroad
or street railroad, and of a street railroad
by a railroad, and of each crossing of a
public or pubiicly used road or highway by
a railroad or street railroad, amnd of a
street by a railroad or vice versa.

To alter, relocate, or abolish by physical
closing ‘any such crossing heretofore or
hereafter established.

To require, where in its judgment it would
be practicable, a separation of grades at
any such crossing heretofore or hereafter
established and to prescribe the terms upon
which such separation shall be made and

the proportions in which the expense of

the construction, alteration, relocation, or
abolition of such crossings or the separation
of such grades shall be divided between the
railroad or street railroad corporations
affected or between such corporaticns and
the State, county, 'city, or other political
subdivision affected." :

It is abundantly clear from the foregoing authorities that the
Commission has jurisdiction over the subject matter of these
comsolidated applications.

I next turn to the question of whether the Commission bas
jurisdiction to consider the provisions of Coumty's franchise
ordinances iIn the exercise of its jurisdiction over the applications
at bench.” The Commission has the power to determime "all questions
of fact essential to the proper exercise of...[its] jurisdictiom".
(Limomeria Co, v Railroad Commission {(1917) 174 Cal 232, 242;

-8-
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Palermo L. and W. Co. v Railroad Commissiom (1916) 173 Cal 380, 385;
People v Western Air Lines (1954) 42 Cal 24 621; Investigation of
Golconda Utilities Co. (1968) 68 CPUC 296, 300-0l1l.) The Commission
also has the power and duty to apply applicable law to the facts
of a proceeding before it. (People v Western Air Lines, Imc. (1954)
42 C 2d 621, 630-33; Northern California Power Agency v Public Utilities
Com. (1971) 5 Cal3d 370, In re Los Angeles Metropolitan Transit
Authority (1962) 60 CPUC 125, affirmed, 59 C2d 863,) In the
circumstances, I hold that the Commission has the power to comsider
the provisions of County's franchise ordimances relating to grade
crossings in the exercise of its jurisdiction.

County contends that the Commission should declinme to
exercise the jurisdiction it may have in these matters pending
disposition of the actions in the Superior Court heretofore mentioned.
There is no merit in this contention. Where the Commission's
jurisdiction is inexorably entwined with the resolution of Issues
not cognate and germane to the regulation of public urilities, the
Commission has declined to exercise its jurisdiction so that the
nonregulatory matters could be adjudicated in an appropriate court.
(Packard v PT&T (1970) 71 CPUC 469, 472-73.) However, where the
issues in a matter are mainly within the ambit of the Commission’s
regulatory jurisdiction the Commission has primary jurisdicetion
to proceed with the determination of these issues. (Northwestern
Pac. R:R. Co. v Superior Court (1949) 34 C, 454, 458; Orange County
Air Pollution Contrel Dist. v Public Utilities Com. (1571) 4 € 34
945, 950~51; Miller v Railroad Commission (1937) 9 ¢, 190, 197.)

It is clear that the applications at bench, which involve grade
crossings, are within the primary jurisdiction of the Commission and

it should proceed to determine the issues presemted regardless of

the pendency of the actions filed in the Superior Court. (Northwestern
Pac. R.R. Co. v Superior Court, supra; Civic Center Assm, of L.A. v

Railroad Cowmission, supra; City of San Mateo v Railroad Commission,
supra; Union City v Southern Pacific Co., supra.) |

9=
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As Indicated, since the regulation of g:ade crossings is a
watter of statewide comcern, iz 1s subject to gemeral laws as
distinguished from mmicipal enactments. County contends that its
power to require and grant a fraachise for a grade crossing,
Including the provisions disputed herein, stems from Section 26001
of the Government Code, and Section 7555 of the Public Utilities
Code. Southern Pacific contends that mo local governmment framchise
is required because Sectiom 7551 gives it a statewide franchise,
which bas occupled the legislative field over this subject matter.
Southern Pacific also contends that even if County has the power
to xequire and gramt a franchise, the complained of provisions in
the franchise oxdinances are beyond its jurisdiction. The Commdssion
staff takes the position that there is a conflict between the

varlous .code sections and that iz resolving the conflict Sectioms 1201
and 1202 must prevafl.

The following rules of comstruction are applicable to thg
contentions of the parties: |

"A special statute dealing expressly with a particular
subject controls and takes precedence over 3 gemeral
Statute covering the same subject. Where a general
Statute includes the same matter as that covered by
& special act, the special act will be considered 2n
exception to and paramount to the gemeral zet, whethexr
the special act was passed before or after the genmeral
act. But this rule has no application if the two
statutes can be reconciled, or if it Is manifest that
the legislative intention is that the gemeral act
should be of universal application notwithstanding
& prior special act." (45 Cal. Jur. 2d 629.)

"Statutes on the same subject matter must be construed -
together in the light of each other, so as to harmonize
them if possible, although they were passed at different
times, and although cme deals specifically and in
greater detail with the subject than does the other.

Even where in some particulars the provisions are.
apparently in conflict, the scening Inconsistency

should be recomciled if possible, The fact, however,
that a provision found In a statute on a given subject

is omitted from another statute relating to a similar
subject may be indicative of a different intention behind
the other statute.” (45 Cal. Jur. 2d 629-30.) =
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VAlthougk the courts are mot at liberty to impute a
particular intention to the legislature when nothing
in the language of the statute implies such 2n
intention, where the main purpose of a statute is
expressed, the courts will construe it so as to
effectuate that purpose by reading into it what is

necessary or incident to the accomplishment of the

objectives sought.”" (45 Cal. Jur. 2d 638-39.)

As Indicated, Section 23 of Article XII of the Constitution
provides that "this section shall not affect the right of any city
and county or incorporated city or town to grant franchilses for
public utilities upon the terms and iz the manmer prescribed by
law." Thus, the Constitution authorizes the Legislature to emact
legislation pexrmitting local governments to grant public utility
franchises. (Paeific Rock and Gravel Co. v City of Upland (1967)
67C 2d 666, 670.) It is necessary to comsider the permissible scope
of such franchises. Before considering this question, ome point
requires discussion.

‘ Southern Pacific contends that since Sectionm 23 of
Article XII does not mention counties, the Legislature has no
authority to authorize counties to grant public utility franchises .§/
Southern Pacific argues that Govermment Code Section 26001, which
authorizes counties to grant franchises along and ovexr ﬁublic

roads and highways, may not constitutionally be applied to public
utilities. Government Code Section 26001 provides that: '

"The boaxd way gramt franchises along and over the
public roads and highways for all lawful purposes,

upon such terms, conditions, and restrictiomns as

in 1ts judgment are necessary and proper, and in

such manner as to present the least possible
obstruction and inconvenience to the traveling public.

"Any general law applicable to the granting of franchises
by maicipal corporations and counties throughout the
State for purposes Involving the furnishing of any

S/ This argument is. of course, Inapplicable to interested party
city of Los Angeles. ‘ .
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service or commodity "tol the public or any portionm-
thereof chall be complied with in the gra}nting"
of any franchises by the board of supervisors.

It {s not mecessary to pass upon the constitutiomal question
‘attempted to be raised by Southern Pacific. In the light of the

authorities hereinafter discussed, it appears that, 1f it be assuwmed
that counties have the power to emact franchises affecting public
utllities, County has no power to require the f£ranchise provisions
here under dispute. HoWever, if it were mecessary to pass upon
the constitutional issue, I am of the opinion that the comtentiom
of Southern Pacific is without merit. Counties are legal subdivisions
of the State. (Cal. Comst., Art. XI, Sec.l; Gvt. Code § 23002.) -
A comty is a branch of state government established to aid the
Legislature in providing for the wants and welfare of the public
within the texritory for which it is organized. (Wilkinsen v Iund
(1929) 102 CA 767, 772; City of Santa Momica v Los Angeles County
(1911) 15 CA 710,713.) Subject to specific limitations or prohibi-
tions in the Constitution, the Legislature may delegate (and change
or withdraw) its powexs to counties. (Bolton v Terra Bella Irr. Dist.
(1930) 106 Ca 313, 328.) While Section 23 of Article XII does
not expressly wention counties, there is mothing in that section
which prohibits the Legislature, undexr the authorities heretofore
set forth, from delegating to comties powers to grant franchises.

| Sections 6001, et seq. provide for the mammer in which
public utility framnchises may be graunted by local gove.rnme:‘xt's‘.
However, these sections do mot apply to a railroad doing an inter-
state business such as Southern Paciffc. (Pub. Util. Code § 6001.)
Section 7551 grants railrxoad coxporatiomns a right-of-way over public
lands not within the corporate limits of cities or within three miles
thereof. Section 7551 provides that: |

"Every zailroad corporation is granted the right of way
for the location, comstruction, and waintenance of

its necessary works, and for every necessary adjunct
~thereto, over any swamp, overflowed, or other publie
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lands of the State not otherwise disposed of or in

use, not In any case exceeding .in length or width that
which is necessary for the comstruction of such works
and adjuncts, or for the protectiom thereof, and in

no case to exceed 200 feet in width.

"These grants do not apply to public lands of the State

within the coxporate limits of cities, or within three
miles thereof."

However, the Legislature has delegated to mmicipal governments the
power to determine whether a railroad corporation may utilize or

¢ross particular roads or streets within its corporate limits.
Section 7555 provides that: '

"No railroad corporatiom may use any street, alley, or
2y, or any of the land, whether covered by water
or otherwise, owmed by the mumicipality within any
city, umless the right to do so is granted by a
two-thixds vote of the governing body of the city.
1f any raflroad corperation operating within a city
applies to the governing body of the eity for a
franchise or permit to cross any such street, alley,
or highway, with main, branch, side, switching, or
Spur trackage, the governing body of the city, within a
reasonable time, shall hold a public hearing upon the
application after reascmable motice to the applicant
and to the public and shall thereafter grant the
franchise or permit applied for upen reasonable terms
and conditions wnless such governing body reasonably
finds that the grant of the franchise or permit would
be detrimental to the public interest of the city.
Jothing in this section imposes any duty upon or
imits the authority of, amy city organized and

existing pursuant to a freeholder's charter, or any
officer thereof." o -
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Section 7535 is conscmant with Section 7551. The State itself

has provided for the veto of a selected railroad route by the State
Lands Commission. Where regulation of a public utility is a matter
of statewide concerm, a local franchise is 2 limfited property right
for the use of the streets of a mumicipality. (So. Cal. Edison (1943)
44 CRC 733, 735-36; see also, Western Motor Transport Co. (1921)

20 CRC 1038, 1040; Oakland v San Francisco - Oakland Terminal Rys.
(1923) 23 CRC 936, 940; Grevaound Lines, Tne. v Public Utilities Com.
(1968) 68 C 2d 406, 412 f£n. 3; Oro Electric Corp. v Railroad Com.
(1915) 16S Cal 465; Pacific Tel.& Tel. v City of Los Angeles (1955)
49 Cal 24 272; Pacific Tel. & Tel. v City & County of San Francisco
(1961) 197 CA 2d 133; Los Angeles Ry. Co. v Los Angeles (1907) 152
Cal Z42.) I have already beld that Section 7555 is made applicable

6/ Section 5553 provides that:

"When any selection of a xight of way, or land for an adjumct
to the works of a railroad corporation, is made by any
goxporaticn, the secretary thereof shall transmit to the State
Lands Commission, the State Centroller, and the recorder of
the county in which the selected lands are situated, a plat of
the lands so selected, giving the extent thereof and uses
for which the lands are claimed or desired, duly verified to
be correct. If approved, the State Lands Commission shall so
endorse the plat, and issue to the corporation a permit to
use the lands, unless, on petition properly presented to the
coxt, 2 review is had and such use prohibited." -

Its predecessor, Civil Code Sectiom 478, had vested similar power
in the Surveyor General. - A

-14-




® o
A. 52982 et al. 1lmn | |

Prop. Rept.
op- Rep ATTACEMENT A

to counties by virture of Government Code Sectiom 26001.2-/ - This
delegation of legislative power to muicipal governments has been
sustained by the Supreme Court. (®acific Rock and Gravel Co. Vv
City of Upland, supra; Scuthern Pacific Company v City & County of
San Francisco (1964) 52 Cal 2d 50, 58.) |
Section 7555 provides that "'the governing body of the

city, within a reasonmable time, shall hold a public hearing‘upon the
application after reasomable motice to the applicant and to the
public and shall thereafter grant the franchise or permit applied
for upon reasomable terms and conditions wmless such governing body
reasonably finds that the grant of the franchise or permit would be
detrimental to the public interest of the city.” In determining

- whether a franchise would be detrimental to a mmicipality or the
reasonable terms and conditioms thereof, the goverring body camnot
consider or intrude into matters which are of statewide concern and
beyond its jurisdietion. (Hempy v Public Utilities Com.(1961) 56
Cal 24 214; Agnew v City of Los Angeles (1958) 51 Cal2d 1, 10;
City of Madera v Black (1919) 181 Cal 306, 313-14; Vermexr, Hilby &
Dunn v City of Monte Sereno (1966) 245 CA 2429, 33; Lynch v Ciry
of Los Angeles (1952) 114 CA 2d 115; People v Willert (1939) 27 CA,
(Supp.) 729, 733-34.) It is clear uwader the autborities heretofore
set forth that matters imvolving railroad operatioms and safety are
matters of statewide comcern and solely within the regulatory
Jurisdiction of the Commission. Questioms inmvolving the installatiom,

1/ This conclusion is fortified by Sectiom 7533, which deals with

,tég;t?onstructicn of additional tracks and provides in part

"Nothing herein supersedes or repeals any law relating to the
regulation of railroad corporatioms by the commission, or
any law requiring railroads to obtain franchises from the
clties or counties throughwhich the additional tracks may
pass.,”" (Emphasis added.
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operation, maintenance, and protection of grade crossings and the
allocation of costs therefor are solely within the ambit of the
Commission's jurisdiction, and those involving the need for and
location of grade crossings are within the primary jurisdiction of
the Commission. (Pub. Util. Code §§ 1201, 1202, 701, 761, 762, 768,
768.5; Streets & Highways Code §§ 189, 190; City of San Bermaxrdino
v _Railrocad Commission (1923) 190 Cal 562; Citvy of San Mateo Vv
Railroad Commission, supra; Northwestern Pac. R.R. Co. v Railroad
Commission, supra; Civic Center Assn. of L.A. v Railroad Commissiom,
supra; Unlon City v Southern Pacific Co., supra.)

Section 4 of County's Ordinance Nb. 9949, which related to -
Doogan Avenue, provided:

“The grantee shall reimburse the Coumty for any and
all costs apportiomed to County in commection with the
installation of any and all automatic crossing
protection as may be approved or ordered by the
Public Utilities Commission."

This provision was Iin excess of the County's powers in commection
with franchises and illegal umder the authorities heretofore cited.
Ordinance No. 10,288, which related to Doogan Avenue, Ordinance

No. 10,422, which related to Via Baron, and Ordinance No. 10,417,
which related to Bomnie Beach Place all incorporated by reference the
terns of County's basic franchise Ordinance No. 7468, as amended.
Sections 139, 140, 142, 143, 144, 203, 204, 209, and 212, of the
basic franchise ordinmance, are set forth in Appemdix A. Nome of
these sections can be applied to a public wutility whose operatioms
are a matter of statewide concern and whose regulation has been
delegeted to the Commission.d Scuthern Pacific falls fin this
category. (Pub. Util. Code §§ 211, 216(a), 229, 230.) Furthermore,

8/ In addition to the statutory authority heretofore set forth, the
Commission, pursuant to Seeticms 701, 702, 761, 762, and 768 has
adopted General Orders Nos. 22B, 26D 33B 36B 72A 758, 88
108, 110, 118. See also Southern Pacific (1970) 71 CPUC 181.
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after the Supreme Court denied County's petition for a writ of review
in the Carson Street case, County enmacted Ordinance No. 10,231, which

added Section 218 to the basic franchise ordinance. That section:
provides in part that:

"Should any provision of this Article whick is
incorporated by reference in any ordinance granting

a8 franchise be found and determined, either by the
Public Utdlities Commission of the State of Califormia,
or by judicial adjudication, to be void and of no

force and effect in such ordinance granting a fraachise,
then such ordinance shall be void, of no force or
effect except as to a provision incorporating, by

reference, this section,and such ordinance grants no
franchise.

Thixty (30) days after the effective date of an order

of the Public Utilities Commission based on such
£indings and determination, or thirty (30) days aftexr
the effective date of any such judiclal adjudicatiom,
grantee, upon receipt of written notice to do so from the
Board, and at no cost to the County, shall immediately
remove all spur, drill and team tracks and appurterances,
including any crossing protection heretofore comstructed,
operated and maintained by grantee upon, on, along,

or across the County highway pursuant to the terms

of the ordinance granting the franchise.”

Section 218 of the basic franchise ordimance is an attempt to boot-
strap County's position with respeet to the challenged portions of
the oxdinance and to intimidate franchisers from contesting the

validity thereof. Section 218 of the basic franchise ordinance

is invalid Insofar as it attempts to revoke a franchise of a public
utility, whose operaticns are a matter of statewide concern and
whose regulation has been delegated to the Commission, when this
Comaission or a court of competent jurisdiction invalidates any other
portion of the basic franchise ordinmamce. Section 218 of the basic
franchise ordinmance is in excess of Comty's jurisdiction and powers
and is void. (Hempy v Public Utiliries Com., supra; Agmew v City of
Los Angeles, supra; City of Madera v Black, supra; Verner, Hilby &

v City of Monte Seremo, supra; Lynch v City of Los Angeles,
supra; People v Willert, supra.) ) o
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Since County’s refusal to grant Southern Pacific franchises
for the threc grade crossings here involved rests upon improper or
illegal conditions, the provisions of Rule 40 should be waived.
Southern Pacific should be authorized to comstruct or operate the
crossings if the record otherwise so indicates.

Public Safety, Convenience, and Necessity

The need for the three grade crossings here under consid-
exation is not serfously challenged. The fact that County granted
franchises for their comstructicn and operation and revoked the
franchises solely on the grounds heretofore discussed is corroborative
of such need. Therefore, it {s unnmecessary to enlarge the text of
this Proposed Report by discussing the evidence relating to public
safety, convenience, and necessity. Appropriate specific findings
will hereinafter be made in comnection therewith.

In the light of the findings and comclusions reached
herein, Southern Pacific should be authorized to construct, operate,
and maintain the crossings here involved. However, Southern Pacific
should be required to accept and comply with any franchise ordinance
hereinafter enmacted by County which is not in excess of its juris=-
diction. California courts have been mindful of the jurisdiction
of the Commission. (Eg., R. E. Tharp, Inc. v Miller Hay Co. (1968)
261 CA.2d 81; Pratt v Coast Trucking., Inc. (1964) 228CA 2d139.) It
is, therefore, unmecessary at this time to enter am order dealing
with the actiens which County has filed in the Superior Court.

(See, Miller v Railroad Commission (1937) 9 Cal 24 190, 195, 197-98;

Fratt v Coast Trucking, Inc., supra; Ventuxa Co. Water Dist, No, 12
V_Susana Knowls Mul. Wtr, Co. (1970) 7 CA 3d 674.)

No other points require discussion. I make the following
findings and conclusioms. ' R
Findings of Fact

1. Soutbexn Pacific is a railroad corporation as defined in
Section 230, & common carrier as defimed in Section 211 and a public
utility as defined in Section 216.

-18-
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2. Doogan Avenue, which is located in County, lles between
the Wilmington Branch Line of Southern Pacific and an industrial
development of 24 acres containing 15 bulldings. The plans for the
industrial development included reservatioms of rights-of-way for
rail service. Buildings were comstructed so that loading dock
beights would accommodate rail service. The industrisl development is
in an area zomed for and devoted to Industrial use.

3. The portion of Doogan Avenue here under comstruction was
not physically existent until the comstruction of the aforesaid
industrial development. , :

4. The developer of the industrial development comsulted with
Southern Pacific about the placement of rail tracks within the
industrial development. . |

2. Various documents filed by the developer with County to
secure authority to comstruct the industrial development indicated
that it was intended to provide rail service to the development over
the crossing here under comsideration. The developer believed that
since Cmty granted authority to comstruct the industrial develop-
ment, the franchise necessary for the rail sexvice would be granted
as a perfunctory matter. The developer caused the tracks to be
comnstructed in good faith as part of the construction of the
industrial development. . .

6. Southern Pacific filed Application No. 52982 on November 9,
1971. It seeks an order authorizing the comstruction 2t grade of
an industrial drill track and an iIndustrial spur track in and
across Doogan Avenue in unincorporated territory in the County.
Attached to the application was a copy of County Ordinance No. 9949,
enacted on January 20, 1970, which granted Southern Pacific a
25-year franchise to comstruct the crossing at grade over Doogan
Avenue, Section 4 of Ordinance 9949 provided:

"The grantee shall reimburse the County for any and
all costs apporticmed to County imn comnection with
the installation of any and all automatic crossing
protection as may be approved ox ordered by the Public
Utilities Commission.' o

‘ _19-,
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County's basic franchise Ordinance No. 7468, provides for the
acceptance of a franchise in writing within 60 days after passage
of the ordinance granting the franchise. Southern Pacific did not
accept the franchise on the ground that it contained an illegal
condition. On April 19, 1972 Southern Pacific filed a First Amend-
ment to the application which alleged that the tracks had been
constructed by the land developer whose development they were to
serve and accepted and placed In service by Southern Pacific, which
had the mistaken belief that all necessary authority for constructing
the tracks had been obtaimed. 0o June 15, 1971 County emacted
Ordinance No. 10,288 which was substantially similar to Ordinance
No. 9949. Orxdinance No. 10,288 referred to the County basic franchise
Ordinance No. 7468, as amended by OrdinancesNos. 9329 and 10,231,
which bas a provision similar to that of Section 4, Oxdinance
No. 9949. Southern Pacific again refused to accept the franchise -
because of the alleged illegal condition contained therein.
On June 7, 1972 County emacted Ordinmamce No. 10,528 which

repealed Ordinances Nos. 10,288 and 9949 and declared that the
tracks which had been comstructed comstituted am obstruction of
Doogan Avenue. On Junme 9, 1972 the County Road Commissiomer sexved
notice on Southern Pacific to remove the tracks as an alleged
encroachment on Doogan Avemue. On July 12, 1972 County filed an
action in the Superior Court to abate the Doogan Avenue drill and
spur track ecrossings as a nuisance, to enjoin the further operation
and maintenance of the crossing, to require the removal of ithe
crossing, and to secure damages. _ | |

7. There is located to the north of the Doogan Avenue crossing
state property operated by the Department of Public Works, Division
of Highways,which is used as a borrow site for earth to be utilized

in the construction of freeways. Doogan Avenue provides a means
of access to the state property. |
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8. Cal Western Packaging Corporation engages in the packaging
of shortening and salad oil. It leased its buillding in the
industrial development under the assumption that it would have rail
service. Between April 1971 and the time of hearing herein, it
bhandled 300 railroad cars at its leased building in commection with
its business. If Cal Western is deprived of rail service it would
be at 3 competitive disadvantage with other firms in its industry
because its shipping costs would be higher.

9. In 1969 Boise Cascade Development Building Company purchased
68 acres of raw land from the State of Califernia in County for the
purpose of comstructing an industrial center. Thereafter, Boise
became one of the principals in developing an industrial centex
known as Dominguez West Industrial Ceater. Plans for the center,
which were approved by County, indicated that two drill tracks would
be utilized to serve the cemter. Dominguez Centex was constructed
to provide that rail spur sexvice could be broughz to each individual
building therein. The loading docks in the buildingswere designed
‘to accommodaterail service. Via Baron is a mew street created in
connection with the development of Dominguez Center and is located
entirely within the center. In order to provide rail service to the
Center, it is necessary for the track to cross Via Barem. Boise
constructed the drill tracks and the crossing at grade across
Vie Barom in 1970 during the comstruction of the Dominguez Center.
The comstruction was dome in good faith because Boise believed that
County would grant it appropriate franchises since it bad approved
the plans for the development of Dominguez Center. Boise represented
to tenants of the Center that rail service would be available. Boise
conveyed 4.5 acres of land within Dominguez Center, with a value of
$430,000, for railroad rights-of way. If rasil sexrvice is discontinued
or not permitted, Boise will be subject to lawsuits by its. tenants.

! On January 18, 1972 County adopted Ordinance No. 10, 422
which granted Southern Pacific a 25-year franchise to construct, -
operate, and maintain a drill track over Via Barom. Ordinance
No. 10,422 incorporated therein to provisions of County’s: basic

-21-
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franchise Ordinance No. 7468, as amended. On February 11, 1972
Southern Pacific notified County in writing of its conditiomal
acceptance of the franchise, except for those portions which it
contends are Lllegal. On April 21, 1972 Southern Pacific filed
Application No. 53280 with the Commission. It recited the foregoing
facts and sought authority to operate over the crossing at grade and
dxill track. On July 11, 1972 County enacted Ordinmance No. 10,543
which repealed the franchise gramted im Ordinance No. 10,422, Om
August 28, 1972 County filed an action in the Superior Court over
Via Barom similar to the one filed in commection with Doogan Avenue.

10. The proposed Industrial spur track in and across Bommie
Beach Place has not yet been comstructed. The purpose of the spur
track and crossing at grade is to serve an industrial building. on
& parcel of approximately 37,000 square feet of land owmed by
Wellman Properties. The parcel is in an area where there is heavy
and light manufacturing. In 1970 Wellman Properties was megotiating
with a prospective tenant for the installation of the building on
the property. It lost the prospective tenant because of the
wcertainty of whether rail service will be available to the building.
Wellman Properties has experienced difficulties in dealing with
other prospective temants because of the uncertainty of whether rail
service will be available to the building.

1l. In 1970 Southern Pacific f£iled with County an application
for a franchise to comstruct the spur track and crossing at grade
in and across Bomnie Beach Place. On January 11, 1972 County
adopted Ordinance No. 10,417 which granted Southern Pacific a 25-year
franchise to comstruct an industrial spur track over and across
Bonnie Beach Place. Ordinance No. 10,417 imcorporated therein the
provisions of Comty's basic franchise Ordinance No. 7468, as amended.
On Maxch 1, 1972 Southern Pacific notified County in writing of its
conditional acceptance of the franchise, except for those portioms
which it contends axe illegal. Onm April 21, 1972 Southern Pacific

-22-
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filed Application No. 53279 with the Coumission. It recited the
foregoing facts and sought authority to comstruct and operate the
c¢rossing and industrial spur track in and across Bonnie Beach Place.
On June 13, 1972 County enacted Ordinmance No. 10,531 which repeasled
the franchise granted in Oxdimance No. 10,417. .

12, County has enacted basic franchise Ordinance No. 7468
which was amended by Ordinmances Nos. 9329 and 10,231, Sectioms 139,
140, 142, 143, 144, 203, 204, 209, and 212 of the basic franchise
ordinance, as amended, are set forth in Appendix A attached hereto
and by this reference made a part hereof.

13. Regulation of railroads in Califormiz is a matter of
statewide concern and not a mumicipal affair.

14. Questions involving the need for, location, installatiom,
operation, maintenance, and protection of grade crossings and the
allocation of costs therefor are matters of statewide comcern and
are solely or primarily within the jurisdiction of the Commission.

15. Pursuant to the authority of Sectioms 701, 702, 761, 762,
and 768, the Commission bas adopted the follewing Gemeral Orders which
deal with the operations of xailroad corporatioms and emcompass
crossings at grade: Gemeral Orders Nos. 22B, 26D, 27B, 28, 31, 33B,
368, 72a, 758, 79, 88, 106, 108, 110, 114, 118, and 119. o

16. In Application of The Coumty of Los Angeles for the widening
of Carson Street, the Coumission entered an order which included the
following conclusion of law:

"3. The Commission has exclusive jurisdiction over
apportionment of costs of protective devices at
railroad crossings. Provisions in county ordinances
requiring the railroad to pay all costs are of no
foxece 22% affect. The matter is ome of statewide.
¢oncern. 1/ |

Santa Maria Valley Railroad Cross in Santa Maria
Decision No. 75355 dated February 25, 1969. Review
denied by Supreme Court July 16, 1969.

City of Los Angeles, Tuxford Street crossing Decision
No. 74420, dated July 17, 1968." (Decision No. 77464
In Application No. 50922, p. 7.) :

-23-
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County's petition for a rehearing in the Carsom Street case was

denied (Decision No. 77616) and the California Supreme Court demied
a petition for a writ of review om February 17, 1971.

17. Aftexr the Supreme Court demied County's petition for a
write of review in the Carson Street case, County emacted Ordinance

No. 10,231 which added Section 218 to the basic franchise ordinance.
That section provides in part that:

"Should any provisions of this Article which is
incorporated by reference in any ordinamce granting

a franchise be found and determined, either by the
Public Utilities Commission of the State of Califormia,
or by judicial adjudication, to be void and of no

force and effect in such ordinance gramting 2 franchise,
then such ordinance shall be void, of no force ox
effect except as to a provisiom incorperating, by

reference, this section, and such ordinance grants no
franchise, |

"Tnirty (30) days after the effective date of an order

of the Public Utilities Commission based om such

findings and determimation, or thirty (30) days after

the effective date of any such judicizl adjudication,

grantee, upon recelpt of written motice to do so from the

Board, and at no cost to the County, shall immediately

remove all spur, drill and team tracks and appurtenances,
luding any crossing protection heretofore comstructed,

operated and maintained by gramtee upon, on, along,

X across the County highway pursuant to the terms

of the ordinance granting the franchise.':

18. In the light of the actions of Cowmty with respect to
issuing franchises for the three grade crossings here under comsid-
eration, the provisions of Rule 40(a) should be waiv'éd. However,
Southexn Pacific should be ordered to accept and comply with any
franchise which Coumnty may emact which is mot in excess of its
jurisdiction. : |

1%. The public safety, comvenience, and pecessity require that
Southern Pacific be authorized to comstruct, operate, and maintain
crossings 3t grade over Doogan Avenue, Via Barom, and Bomnie ‘Beach
Place as bereinafter indicated. o




A. 52982 et al. 1lmm

Prop. Rept.
ATTACEMENT A

20. Southern Pacific should be authorized to comstruct, operate,

and maintain a drill track and a spur track at grade across
Doogan Avenue in the County of Los Angeles at the location and
substantially as shown by plan attached to Application No. 52982, to
be identified as Crossing No. BBM-497.54-C, in accordance with the
follomdng_terms and conditions:

a. The width of the crossing should be not less than
84 feet and grades of approach not greater than two percent as shown
on plan attached to the application. Comstruction should be equal
or superior to Standard No. 2 of Genmeral Order No. 72-A. Protection
should be by two Standaxd No. 8 flashing light sigpnals (Gemexal
Order No. 75-B) supplemented with additioral flashing lights on
cantilever arms. Applicant should install stop signs for rail
traffic on each side of Doogan Avenue.

b. Applicant should replace the existing self-guaxded
frog with a rail-bound frog.

c. Applicant should pave the crossing area between lines
two feet outside of rails. :

d. Applicant should bear the entire comstruction expense,
including the requisite automatic protectiom, stop sigms, and
m3intenance cost of the crossing between lines two feet outside of
rails. The County of Los Angeles should bearx. the maintenance cost
of the crossing outside such lines.

e. Clearances, including any curbs, should conform to
General Order No. 26-D. Walkways should conform to General Order
No. 118 in that the transition slope between walkways reQuired wnder
General Order No. 118 and top of roadway should provide a reasomable
regular surface with gradual slope not to exceed l-inch vertical to
8-inches horizomtal in all directioms of approach.

21. Southern Pacific should be authorized to comstruct, operate,
and maintain a drill track at grade across Via Baron in the County
of Los Angeles at the location and substantially as shown by plan
attached to Application No. 53280, to be identified as Crossing

No. BEM=-499.29-C, in accordance with the following terms and.
conditions:
-25=
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2. The width of the crossing should be not less than 84
feet and grades of approach not greater than two percent as shown on -
plan attached to the application. Construction should be equal or
superior to Standaxd No. 2 of Gemeral Order No. 72-A. Protection
should be by two Standard No. 8 flashing light signals (General
Order No. 75-B) supplemented with additional flashing lights on
cantilever arms. Applicant should install stop signs for rail traffic
on each side of Via Barom. ,

b. Applicant should bear the entire comstruction expense,
including the requisite autematic protection, stop signs, and
maiotenance cost of the crossing between limes two feet . outside of
rails. The Cownty of Los Angeles should bear the meintensnce COSt
of the crossing outside such lines.

¢. Clearances, including any curbs, should confoxrm to
General Order No. 26-D. Walkways should conform to General Order
No. 118 in that the transiticon slope between wallways required under
General Order No. 118 and top of roadway should provide a reasonable
regular surface with gradual slope mot to exceed l-inch vertical
to 8-inches horizomtal in all directions of approach. ‘

22. Southexn Pacific should be authorized to construct, operate,
and maintain a spur track at grade across Bommie Beach Place in the
County of Los Angeles at the location and substantially as shown by
plan attached to Application No. 53279, to be identiffed as Crossing
No. B-485.1-C, in accordance with the following terms and conditions
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a. The width of the crossing should be mot less than
60 feet and grades of approach nmot greater than two perceat as showm
on plan attached to the application. Comstruction should be equal
or supexior to Standard No. 2 of Gemerxal Order No. 72-A. Protection
should be by one Standard No. 1 c¢crossing sign (General Oxder No. 75-B),
reflectorized with reflex-reflective sheet material, inm the south-
east quadrant of the crossing, and by ome Standard No. 2 crossing
sign, reflectorized with reflex-reflective sheet matexrial, in the
northwest quadrant of the crossing.

b. Applicant should bear the entire construction expense,
Including the requisite automatic protection, and maintensnce cost
of the crossing between limes two feet outside of rails. The
County of Los Angeles should beax the maintenance cost of the
crossing outside such lines.

¢. Clearances, Including any curbs, should conform to

General Order No. 26-D. Walkways should conform to Gemeral Order
No. 118 in that the transition slope between walkways required
under Gemeral Order No. 118 and top of roadway should provide 2 |
reasonable regular surface with gradual slope not to exceed l-inch
vertical to 8-inches horizomtal in all directions of approach.

23. There {s reasomable certainty that the comstructiom,
operation, and maintenance of the tracks, crossings at grade, and
¢rossing protection hereinafter provided for in these comsolidated
proceedings will not have a significant effect on the environment.
Conclusions of Law

1. Regulation of railwxcads in California is a matter of
statewide concern and not & mumicipal affair.

2. Questions inmvolving the need for, location, installatiom,
operation, matnteﬁance, and proteétion of grade crossings and the
allocation of costs therefor are matters of statewide comcern and are
solely or primarily withim the jurisdiction of the Commiqsiqn.'
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3. The Commission has jurisdiction to apply applicable law to
the facts In a proceeding properly before it and in doing so may
consider and pass vpoa mmicipal ordinances.

4. The provisions of Coumty's franchise ordinances challenged
herein involve matters cognate and germame to the regulation of public
utilities, a subject over which the Commission bas been given
jurisdiction. )

5. The Commission has exclusive or primary jurisdiction to
determine the issues raised herein.

6. Sectiom 7551 grants railroad corporatxons a right-of-way
or franchise over umused public lands not located within the
corporate limit of cities or three miles thereof. Section 7551 is
qualified by Section 7553.

- 7. Section 7555 provides that no railroad corporation may
use the streets of a mumicipality or any mmicipal land therein
without the authorization granted by a two-thirds vote of the
governing body of the city. Sectiom 7555 also provides that a
franchise or permit should be granted om reasonable terms and |
conditions unless the governing body finds that granting the franchise
or permit would be detrimental to the public interest of the city.

8. TFranchise conditions which are beyond the jurisdiction of
a mumicipality and which deal with matters whose regulatiom has been
placed solely within the jurisdiction of the Commission are not
reasonable terms within the meaning of Section 7555. In determining
whether granting a franchise would be detrimental to the public.

interest of a city, the governing body cammot comsider matters outside
its jurisdiction.

9. Section 7555 is made applicable to coumties by Gove:nment
Code Section 26001.

. 10. Seetion 4 of Ordinarce No. 9949 and Sectioms 139,, 140, 142,
143, 14, 203, 204, 209, 212, and 218 of County'’s basic franchise
Ordinance No. 7468, as amended by Ordinances Nos. 9329 and 10,231,
are illegal, impxroper, void, and in excess of County's juxisdiétion
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insofar as County seeks to apply them to a rallroad corporation

whose operatioms are a matter of statewide concern and whose
regulstion has been delegated to the Commissiom.

11, Section & of Ordimance No. 9949 and Sections 139, 140,

142 143, 144, 203, 204, 209, 212, and 218 of Coumty's basic
franchise Ordimance No. 7468, as amended by Ordinances Nos. 9329
and 10,231, are illegal, improper, void, and in excess of Cownty's
Jurisdiction insofar as County seeks to apply them to a grade
crossing project, which is a metter of statewide concern and the
jurisdiction over which has been delegated to the Commission.
‘ 12. Section 218 of County's basic franchise ordinance is
Invalid insofar as it attempts to revoke a franchise of a public
utility, whose operatioms are a2 matter of statewide comcern and
whose regulation has been delegated to the Commission, when this
Commission or a court of competent jurisdiction invalidates any othexr
portion of the basic franmchise ordinance. Sectien 218 of the
basic franchise ordinance is in excess of County's jurisdiction and
powers and is void. \

13. Southern Pacific should be authorized to comstruct, operate,
and maintain tracks and crossings at grade in and across Doogan
Avenue, Via Barom, and Bomnie Beach Place in accordance with the
findings made herein.

14. Southern Pacffic should be ordered to accept and comply
with any franchises which County may hereafter emact vhich are not inm
excess of its jurisdiction with respect to the aforesaid tracks and
grade crossings wntil such time as County esacts franchise ordinances
within its jurizdiction, Southern Pacific should be authorized to
construct, operate, and maintain the erossings here involved ,

15. In the light of the actions previously taken by Cousty,
with respect to attempting vo impose franchise provisions in excess
of its jurisdiction upon railrosd corporations in conmection with

crossings at grade, the Commission should retain continuing
jurisdiction. in these consolidated mATTExS.
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I recommend that the Commission adopt the following order.

IT IS ORDERED that:

1. Southern Pacific Tranmsportation Company is hereby authorized
to comstruct, operate, and maintain a drill track and a spur track

at grade across Doogan Avenue in the County of Los Angeles at the
location and substamtially as showm by plan attached to Application
No. 52982, to be identified as Crossing No. BBM=-497.54-C.

2. The width of the crossing shall be not less than 84 feet
and grades of approach not greater than two percent as
shown on plan attached to the application. Con- ‘
struction shall be equal or superior to Stamdard No. 2
of General Oxder No. 72-A. Protection shall be
by two Standard No. 8 flashing light signals (Gemeral
Order No. 75~B) supplemented with additicmal flashing
lights on cantilever arms. Applicant shall install

stop signs for rail traffic on each side of Doogan
Avenue . ‘ :

Applicant shall replcce the existing self?guarded.
frog with a rail-bound frog.

Applicant shall pave the cxossing area between limes
two feet outside of rails.

Applicant shall bear the entire comstruction expense,
Including the requisite automatic protection, Stop
Signs, and maintenance cost of the crossing between
lines two feet ocutside of rails. The Cowty of

Los Angeles shall bear the maintemance cost of the
crossing cutside such lines. ‘

Clearances, including any curbs, shall conform to
Gemeral Order No. 26-D. Walkways shall conform to
General Order No. 118 in that the tramsition slope
between wallkways required umdexr Gemeral Order No. 113
and top of roadway shall provide a reasecnable

regulax surface with gradual slope not to exceed
Ll-inch vertical 8-inches horizonzal in all
directions of approach.

Within thirty days after completion of the work
duthorized by this order, applicant shall so advise the
Commission in writing. This authorization shall
expire if not exercised within ome year from the
effective date of this order unless time bo extended
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or if conditions set forth herein are not complied
with. The authorization may be revoked or modified

if public convenience, necessity, or safety so
require.

2. Southern Pacific Tramsportation Company is hexreby authorized
to construct, operate, and maintain a drill track at grade across
Via Baron in the Coumty of Los Angeles at the location and substan-

tially as shown by plan attached to Application No. 53280, to be
identified as Crossing No. BBM~499.29-C. '

a. The width of the crossing shall be not less than 84 feet
and grades of approach not greater than two percent
as shown on plan attached to the application.
Construction shall be equal or superior to Standard
No. 2 of Gemeral Order No. 72-A. Protection shall
be by two Standard No. 8 flashing light signals
(Geperal Order No. 75-B) supplemeénted with additicnmal
flashing lights on cantilever arms. Applicant

shall install stop signs for rail traffic on each side
of Via Barom.

Applicant shall bear the entire comstruction expense,
including the requisite automatic protection, stop
signs, and maintenance cost of the c¢rossing between
lines two feet outside of rails. The County of

Los Angeles shkall bear the maintenmance cost of the
crossing outside suwch lines.

Clearances, including any curbs, shall conform to
General Order No. 26~D. Walkways shall conform to
General Order No. 118 in that the tramsitiom

slope between walkways required under General

Order No. 118 and top of roadway shall provide a
xeasonable regular surface with gradual slope not to

exceed l-inch vertical to 8-inches horizontal in all
directions of approach.

Within thirty days after completion of the work
authorized by this order, applicant shall so

advise the Commission in writing. This authorization
shall expire if not exercised withinome year from the
effective date of this order unless time be extended
or if conditions are nmot complied with. The :
authorization may be revoked or modified if public
convenience, necessity, or safety so require.
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2. Southern Pacific Transportaticn Company is hereby authorized
to comstruct, operate, and maintain 2 spur track at grade across
Boomie Beach Place in the County of Los Angeles at the location and

substantially as shown by plan attached to Application No. 53279,
to be identified as Crossing No. B=485.1-C.

2. The width of the crossing shall be not less than 60 feet
and grades of approach not greater than two percent as
shown on plan attached to the application. Construction
shall be equal or superior to Standard No. 2 of
General Qrder No. 72-A. Protection shall be by
one Standard No. 1 crossing sign (Geperal Order
No. 75-8), reflectorized with reflex-reflective
sheet material, in the southeast quadrant of the
€rossing, and by ome Stanmdard No. 2 crossing sign,
reflectorized with reflex-reflective sheet material,
in the northwest quadrant of the crossing.

Applicant shall bear the entire construction expense,
including the requisite automatic protection, and
maintenance cost of the crossing between lines two
feet outside of rails. The Coumty of Los Angeles

shall bear the maintenance cost of the crossing
cutside such limes. -

Clearances, including any curbs, shall conform to
General Oxder No. 26-D. Wallkways shall conform to
General Order No. 118 in that the transition

slope between walkways required under Genmeral Order
No. 118 and top of roadway shall provide a
reasonable regular surface with gradual slope

ROt to exceed l-inch vertical to 8-inches horizontal
In all directions of approach.

Within thirty days after completion of the work.
authorized by this order, applicant shall so

advise the Commission in writing. This authorization
shall expire if not exercised within ome year from
the effective date of this order umless time be
extonded or if conditioms are not complied with.

The authorization may be revoked or modified if
public convenience, necessity, or safety so require.,

4. Southern Pacific Txansportation Company is authorized to
construct, operate, and maintain the tracks and crossings at grade
authorized in Ordering Paragraphs 1, 2, and 3 of this order without
obtaining a franchise from the County of Los Angeles wmtil such time.
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as the County enacts franchise ordimances in commection therewith
which do not comtain provisions in excess of its jurisdiction. At
such time &s County may hereafter emact franchise ordinances which
are not in excess of its jurisdiction, Southern Pacific shall
accept and comply with such franchises.

5. The Commission retains continuing jurisdiction over these
consolidated matters to make such further orders comsomant with
its jurisdictien to implement this decision and such fuxrther orders
vhich may be necessary for the public safety, comvenience, and
necessity in comnection with the crossings here involved.

Dated at San Framcisco, California, this __13th day of

Maxch, 1974, : : '

/s/ Donald B. Jarvis

Denmald B, Jarvis
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The basic framchise ordimance of Los Angeles County,
Ordinance No. 7468, as amended by Ordinance No. 9329, provides in
part as follows:

"Section 139. The County reserves the right to change
the grade, to change the width or to alter or change the
location of any highway over which the franchise is
granted.

"Section 140. If any of the facilities heretofore orx
hereafter erected, constructed, installed or maintained
by the grantee pursuant to the franchise om, alomg,

upon, over, in, undexr or across amy highway are located

a manmer which prevents or interferes with the
change of grade, traffic needs, operation, maintenance,
rovement, repalr, comstruction, recomstruction,

widening, alteration or relocatiom of the highway,

the grantee shall relocate permanently or temporarily amy
such facility at no expense to the County, city ox

public entity upon receipt of a written request from

the Road Commissioner to do so, and shall, commence

such work ¢n or before the date specified in such
written request which date shall be not less than

thirty days from receipt of such written request, and
thereafter diligently prosecute such work to completion;
provided, however, if such highway be subsequently
constituted a state highway, thereafter and so long as such
highway remains a staté highway, no such change of
location shall be required for a temporary purpose.

"As to franchises for spur, team or drill tracks, this
section: ,

(&) Does not apply to a separation of grades between
a highway and a railroad track.

(b) In all other cases, is subject to the provisioms
of Sectiom 217." ~

"Secticn 142. The County reserves the right for itself,
for all cities and public entities which are now or may
later be established to lay, construct, repair, alter,
relocate and maintain sub-surface or other facilities or
improvemonts of any type or descriptiom im a governmental
but not proprietary capacity within the highways over
which the franchise is granted. If the County or city

or othexr public entity finds that the locatiom or
relocation of such facilities or improvements conflicts
with the facilities laid, comstructed or maintaised
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-undexr the franchise, whether such facilities were

laid before or after the facilities of the County

or such city or such public entity were laid, the grantee
of such franchise shall at no expense to the Comty

or city, or public ectity, on or before the date
specified in 2 written request from the Road Commissioner,
which date shall be not less than thirty days after the
receipt of such notice, and request to do so, commence
work to change the location either permamently or
texporarily of all faeilities so conflicting with such
lmprovements to a permanent or temporary locatiom in
sald highways to be approved by the Road Commissicmer;
and thereafter diligently prosecute such work to
completion. If such highway be subsequently comstituted
a state highway, while it remains a state highway the
rights of the State of Califormia shall be as provided
In Section 680 of its Streets and Highways Code.

"As to franchises for spur, team or drill tracks, this
Section is subject to the provisions of Section 217..

"Section 143. If the County, city, or public entity
constructs or maintains any storm draim, sewer structure
or othexr facility or improvement, umder ox across any
facility of the grantee maintaimed pursuant to the
oxdinance, the grantee shall provide, at no expense to
the County, city or public entity such support as shall

be reasonably required to support, maintain and protect
grantee's facility. - |

'"This section shall not relieve any comtractor of
liabilicy arising from violatiom of any law, ordinance
or regulation, or from negligence which may proximately
cause injuries to any of grantee's facilities.

"Section 144. 1If the grantee after reasonable notice
fails or refuses to relocate permanently or temporarily
its facilitfes located im om, upon, along, umder, over,
across or above any highway or to pave, surface, grade,
Tepave, resurface ox rgizade as required pursuant to amny
pProvision of the franchise, the County, city, or
z:blic entity may cause the work to be dome and shall

ep an Iltemized accoumt of the entire cost thereof, and
the grantee shall hold harmless the County, its officers
and employees from any liability which may arise, or be
claimed to arise from the moving, cutting or alteraticn
of any of grantee's facilities, or the turning on or off
of water, oil, or other liquid, gas, or electricity. ,
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"The grantee agrees to, and shall reimburse the Coumty,
city or public emtity for such cost within thirty (30)
days after presentation to the said grantee of an
iremized account of such cost.”

"Section 203. The gramtee, at no cost to the County,
shall pave, gravel, or otherwise improve the highway
between the rails and for 2 distance of two (2) feet
on each side thereof, with the same type of materisl as
used by the County, under the same specifications and in
the same manmer or in 2 similar mammer as that upon the
adjacent highway, or of a material under specifications
apg:oved by the Road Commissionmer. The grantee shall
maintain the ¢rossing flush with the top of the xails
at all times, so that vehicles and the traveling public
w2y pass over it inm a smooth and comfortable maummer.

"If pedestrain walks are in place, the grantee shall
reconstruct such walks. If pedestrian walks are comstructed
after the spur track has been laid, the grantee shall
comstruct that portion of the walk between the rails and
two (2) feet each side thereof. In either case, the
grantee shall maintain such portiomns of such pedestrain
walks to standards of adjacent walks, or to standards
approved by the Road Commissiomer. The top of the rails
shall be maintained at all times at the established

grade of the highway at the erossing. All comstructiom,
repairs, or any other chamges of track shall be made wmder
the inspection and to the satisfaction of the Road
Commissioner. Im compliance with the provisioms of
Ordinance No. 3597, as now existing or hereafter amended.

"If any highway is paved at the time the spur track is
constructed, the grantee shall use girder rails (weighing
approximteiy 128 pounds per yard), or standard mainline
rails of equal or greater weight, within the paved
roadway so crossed. If girder rails are used, the
pavement shall be recomstructed as set forth in Gemeral
Order No, 72, Standard No. 4 of the Public Utilities
Commission of the State of Califormia, excepting only
those modifications approved by the Road Commissiomer.

If standard mainline rails are used, the method of
providing flangeways and of recomstructing the pavewent
shall be subject to the approval of the Road Commissiomer.
The rail joints within the crossing shall be welded,
unless the Road Commissioner approved amother type of
equally effective joint fastening.

"A highway which is not paved at the time the spur track
is comstructed, or the portion of a paved highway which
is not paved at the_ time the spur track is constructed
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shall be constructed in accoxrdance with General Order
No. 72, Standard No. 1 of the Public Utilities Code
of the State of Califormja., If the highway thereafter
is paved or 1f the pavement thereafter is widened, the
grantee, within ninety (90) days after being notified by
the Road Commissioner, shall recomstruct that portion
of the highway crossing within the newly paved portion
ﬁg gﬁ:nform to that specified for paved portiom of

ays.

"Whexe the proposed spur track crossing requires a revision
of the highway grades to fit the proposed spuxr track, the
engincering work required for the mecessary profile read-
justment and the grading and repaving, if such is required,
shall be dome at no-'cost to the County 2nd shall be dome
in 2 manner approved by the Road Commissicmer. In the event
the grantee agls to comply with the Instructioms given
by the Road Commissioner within ten (10) days after
service thereof upon the grantee, or its manager or
agent in the County, the said Road Commissiomex shall
have the right to have the work deme by the Road
Depaxtment, or otherwise, and shall keep an itemized
account of the cost of said work, which the gramtee, by
the acceptance of the franchise, agrees to pay within
thirty (30) days after it is presented to the grantee,
1ts manager or agent statiomed in the County.

“Section 204. In unpaved highways, the grantee shall
use, Ia construction other than rails, such materials
as are approved by the Road Commissiomer. In paved
highways, the. grantee shall use ballast, creosoted ties,
tie plates and other appurtemances below the rails such
as are used in mainline comstruction of first-class
rallroads, except where a different depth of ballast is
required by soll conditions, in which case such depth
shall be specified by the Road Commissioner.”

[4 ' .

"Section 209. The grantee shall further agree, as a
condition of the franchise, throughout the wnincorporated
terxitory of the County, to comply at all times with
the provisions of Article 4, Chapter II of Ordinance
No., 6544, Ordinances of the County of Los Angeles,
entitled 'Traffic Ordinance,’ adopted September 28, 1954."

"Section 212. Except as otherwise provided in Sectiom 217,
the grantee shall erect or comstruct and maimtain without
cost to the County, city or public entity all warning

and protective devices authorized or ordered by the Public
Utilities Commission of the State of Califormia, for the
protection of traffic in commection with the spur track
authorized by the ordimance granting the franchise.”




