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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE S‘I‘AIE OF CALIFORNIA

Investigation on the Comission s

own motlon into the operatioms, -

rates, charges, and practices of .

ALTON O, HATLEY, an' individual, ' ' ‘ '

gba Westemn Distributors; and “‘L’i (Filed october 1o 1973)
ut: Company, a partnership; e tober 10, :

Ferrari B:i:.rolg Distributing Company: '

Hanford Bottling Company, a

California corporation; H&M

Distribut:!.ng Company; and Rex

A Will:[am H. Kessler, Attorney at Law, for
err. Bros. Distxributing Company, Inc.,
H&M Distributing Cowmpany, and B&W
Distributing Company; David G. Ferrari,
Attorney at Law, for Ferrari Bros.
Distributing Company » Inc.; and Alton O,
Hatley, for himself; respondents.

Peter Arth Jr. Atto*ney at Law, and

E ﬁ'eIt for the Comission staff.

OPINION.

~ This is an investigation on the Commission's own motion
Into the operations, rates, charges, and practices of Alton O. Hatley
(Batley), an individual doing business as Western Distributors, for
the purpose of determining whether Hatley charged less than minimum
rates in cormection with transportation performed for B&W Distributing.
Company (B&W), a partunership, Ferrari Bros. Distzributing Company |
(Ferrari), a corporation, HSM Distributing Company (BSM), Hanford
Bottling Company (Hanforxd), a corporation, and Rex Distribut:'.ng
Company (Rex). o S
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Public hearing was held before Examiner Moomey in Fresno
on Mareh 13 and 14, 1974. The matter was submitted upon.- receipt of
late-~filed Exhibits 12 and 13 on March 27, 1974.

Hatley operates pursuant to a highway contract carrier
pexrmit. Duxring the period covered by the staff investigation refexred
to below, Batley had a yaxrd and office in Visalia, operated four
tractors and eight van semitrailexrs, employed two drivers amd a
mechanic, and had been served with all applicable minimum rate tariffs
and distance tables. Hatley's wife rates the freight bills and
, maintains the business records. His gross operating revenue for the
year 1973 was $186,862.

On various days during December 1972 and February 1973 a
representative of the Commission's staff -vis‘it:ed" Hatley's place of
business and examined his records covering the transportation of beer
for the five respondent shippers during the period‘ ‘May 1 through |
Octobexr 30, 1972. The representative testified that he made true and
correct photocopies of various freight bills and underlying documents
relating to traasportation performed for the respondent shippexrs and
that they are included in Exhibits 3-A and 3-B. Most of the shipuments
originated at Miller Brewing Compary (Miller), Azusa, or Anheusexr-
Busch, Inc. (Busch), Van Nuys. He stated that Hatley was cooperative
during the investigation and fuxnished =11 documents and information
requested, and that other than the beer sh:’.pment:s herein, the Inves-
tigation disclosed no exrors in commection with other transportation
performed by Eatley.

The representative stated that & number of the master
documents prepared by Miller for multiple lot shipments in the files
of Hatley had handwritten changes on them. The changes included
strikeouts and the addition of extra loads on the documents._ The =
representative testified that he visited Miller and made photocopies
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of the copies of the identical documents in the brewery's files and
that the photocopies are included in Exhibit 4. The master documents
in Exhibit 4 do not include the stxikeouts or the additional loads
shown ou the carrier's copy of the documents., According to Exhibits
3~4 and 3-B and Exhibit 4, there is one instance in commection with
transportation performed for-BS&M, 12 instances in commection with
transportation performed for Ferrari, and ome instance in comnection
with transportation performed for B&W wherein the carrier's copy of

the Miller master bill of lading shows more load or loads than the

copy of the document in the brewery's files. The witmess also
testiffed that there were three instances in comnection with trans-
portation performed for B&W and six instances in commection with
transportation performed for Ferrari wherein there were no copies of

a multiple lot document in either Hatley's or Miller's files and that
in each instance the respondent carrier had couwbined separate shipments
as a multiple lot shipment. Exhibit S lists these asserted violatious. -

The representative testified that supporting documents for
two of the multiple lot shipments transported by Hatley for Ferrari
showed that a component part of each of the shipments was delivered
to a location other than that shown on the freight bills. In each
instance, the charges for the component were computed to San Jose;
whereas, the component was in fact delivered to Hollister.

The represemtative testified that he was informed by the
district traffic manager of Busch and by the warehousing and shipping
mansger of Miller that, with the exception of draft beer at Miller,
all beer shipments were loaded on Hatley's equipument in the following
manner: The beer was loaded from street level; brewery persommel
Placed the beexr on the rear of the truck with forklift:equipment;
and the carrier's driver moved it from there to the forward part of
the truck with & hand pallet jack. As to the shipments of draft beer
from Millex, the witness stated that Miller had informed him that it
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bad a single dock which could accommodate ome truck and that all draft
beexr was power loaded at this location with no assistance from the
carriexr’'s employee. He asserted that he was: fnfoxmed by Busch that
all of its shipments of dxaft beer were iced with from one to three
blocks of ice, each Jweighing 300 pounds.

The district traffic manager of Busch was subpoenaed as a
witness by the staff., He confirmed the testimony of the represen-

_ tative regarding the Busch shipping documents in the staff exhibits.
He bad no additional comments to add regarding the representative's
testimony concerning the method of loading beer at his plant. The.
warehousing and shipping manager of Miller was also subpoenaed as a
witness by the staff. The latter witness testiffed regarding

. documentation and loading procedures at his plant. His testimony
did not vary that of the representative regarding the documentation.
He stated that the beer shipments are generally loaded in the manner
described by the representative. Howevex, he asserted that some of
the shipments of bottled and canned beer are entirely power loaded
by his personnel; that approximately 90 percent are loaded in the
wanner described by the representative; and that he could not state
with any degree of cextainty as to which of the shipments fn 1ssue
were entirely power loaded by his persommel.

The representative testified that he contacted the five
respondent shippers to determine whether or not they were served by
rall facilities and the unloading practices at their plants. He
stated that the warehouse foreman of Banford during the review pexriod
covered by his investigation informed him that all shipments delivered
by Hatley were moved to the rear of the truck by the carrier's driver
with a hand pallet jack and were taken off from there by Hanford's
exployee with a 1ift truck. The warehouseman foreman was subpoenaed
as a witpness by the staff and confirmed the representative s |
descripti.on of the unloading procedure at Hanford The repzjesentetive
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stated that he was informed by an employee of BS&W that beer deliveries
by Hatley at his plant were unloaded in the same mammer. He stated
that the owner of H&M and an officer of Ferrari informed him that all
unloading of beer shipments by Hatley at their respective ‘p’.l..ant:s was
performed entirely by their own employees with power equipment. The
Tepresentative stated that each of the aforementiocned respondent
shippers is served by rail facilities. He testified that Rex is not
served by rail facilities and that since truck rates were used for
shipments to this location rather than alternative rail rates,  the
wethod of unloading shipments at its plant was {rrelevant.

A rate expert for the Commission staff testified that he
took the sets of documents in the staff exhibits, together with the
supplemental information testified to by the repreéemtative , and
formulated Exhibits 6 (B&W), 7 (Ferrari), 8 (B&M), 9 (Banford), and

- 10 (Rex), which show the rates and charges assessed by Hatley, the
rates and charges computed by the staff, and the alleged wmdercharges
for the transportation in issue. He stated that the mderéharges
resulted from faflure to assess a loading and/or unloading charge in
numexous instances when a rafl alternative rate had been assessed
and the carrier assisted in pexforming the services; rating separate
Shipments as multiple lot shipments without the required mastex
documentation; failure to pick up multiple lot shipments within the
time allowed; illegally adding separate shipments to multiple lot
shipments which had been properly documented; failure to assess
off-rail charges where applicable; assessing Incorrect rates; :
falsifying freight bills for two wultiple lot shipments by showing /
thereon that all components were delivered to ome location whem im
fact one compoment of each was delivered to a separate destination;
and failure to chaxrge for fce used on two shipments. With respect
to the loading and unloading charges, the witness pointed out that
paragraph 2(b) of Item 240 of Minimum Rate Tariff 2 (MRT 2) provides
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that when au alternative rail rate which does nmot include’accessorial
services is assessed, the shipment is placed onto or removed from the
carrier's equipwent by use of powexr equipment fu:mished by the
consignor and/or the consignee, and the loaded pallets axe positioned
in the txuck by the carrier's employee by use of a hand pallet jack,-
the accessorial charge in the paragraph for loading and/or unloading
shall be added to the transportation charges, and that Item 241 of
the tariff provides that if two commodities are loaded and ome
requires the essistance of the carrier's ewployee the loading charge
is based on the entire weight of the shipment. As to multiple lot
shipwents, the rate expert explained that Item 85 of MRT 2 requires
that & single multiple lot document for the emtire shipment be
prepared prior to or at the time of the inftizl pickup; that
paragraph 4.b(2) of the item provides that when rail alternative
rates axe applied and the carr:(.er s trailex equipment is not left

for loading by tke consignor without the presence of carrier persomnel
or motive equipment, the entire shipment shall be picked up by the
carrier within a 24-hour period computed from 12:01 a.m. of the date
oo which the initial pickup coummemces; and that there are no
provisions in the item which authorize the comsolidationm of. additional
components to a multiple lot shipment after the multiple lot document
bas been issued. The rate expert testified that the amount of under-
_ charges shown in each of the rate exhibits iIs as follows: Exhibit 6
(B&W) $1,204.82, Exhibit 7 (Ferrari) $6,818.54, Exhibit & (HSM)
$4164.63, Exhibit 9 (Hanford) $198.32, and Exb:.bit: 10 (Rex) $540 10.
The total amount of undercharges shown in the £ive rate exhibits 'I.s
$9,176.51.

Hatley testified on his owm bebalf as follows: He. has been
in business for nine years and has bad 15 years e:cperience in the
trucking industry; he altered the master documents that. hadchanges
on them; this was done with the full knowledge of thé",respopdént'




shippers involved that they were changed; the reasons for the
alterations were failure of the carrier's equipment to pick up loads
‘on the dates specified, failure of the brewery to have beer resdy on
the dates ordexed, and requests from distributors for loads prior to
the pickvp dates shown on the master documentation; mnot more than
10 percent of the loads picked up from Miller during the review
period were entirely power loaded by the brewery; for the past thxee
or four weeks, after subpoenas had been issued by the Commission,
Miller has been paying loading charges to Hatley; Millexr had told
the distributors that all shipments were entirely loaded by its
employees; for this reason, the shipper respondents do not want to
pay any additional charges for loading at Miller; he is not familiaxr
with MRT 2 and obtains the rates for the transportation he performs
from an outside transportation comsultant firm; he no longer does
business with the consultant he used during the review period; all
necessary steps are being taken to assure that no rate erxrors oceur
in the future; the undercharges shown in the staff's rate Exhibits 9
(Hanford) and 10 (Rex) bave been collected, and those shown in the
other staff rate exhibits have been billed; and during the perfod
covered by the investigation, bhis driver assisted :I.n unloadi;ng
shipments at Ferrari,

The attorney for Ferrari, B&M, and B&W ra:{.sed seve:al
issues during his cross-examination of the staff witnesses, in his
opening and closing statements, and in bis letter of April 2, 1974
to the Commission, which has been made a part of the recoxrd in this
proceeding. He argued that parag:raph 4.b(2) of Item 85 of MRT 2
which provides that all compoments of a multiple lot shipment xated
under altermative vail rates must be picked up within a 24~houx
period violates Section 3663 of the Public Utilities Code. This
section provides that minimum rates shall not exceed those of ‘common
carriers by land subject to Part I of Division I. for the transpor-
tation of the sage kind of property between the same point.s. In this
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comnection, he asserted that provisioms in various rail tariffs allow -
more time for loading than that specified in paragraph 4.b(2). This
argument bas no merlt, As stated in our decision In Re MRT 2 (1972)
73 CPUC 309, when the highway carrier's persommel and motive equipment
are present at the time of loading or unloading, the highway carrier
is furnishing a substantially greater service than that availsble
wader rail carload rates. Other provisions of Item 85 provide for a
two-day pexiod for loading or unloading when the carrier's trailer
equipment is left without the presence of carrier persommel or motive
equipment as would be the situation with a rafl car which bas been
Spotted for loading or wunloading, In all instances cove::ed by the
investigation herein, the carrier's persommel and motive equipment
were present during the loading and unloading.

The attorney for the three respondent shippers po:'.nted out
that the loading charges assessed by the staff in its varlous rate
exhibits were taken from paragraph 2(d) of Item 240 of MRT 2; that
this paragraph became effective May 13, 1972; that since the shipments
covered by Parts 1, 2, and 3 of Exhibit 7 (Ferrari) were transported
prior to the effective date, the paragraph 2(d) loading charges shown
in the staff ratings of these parts were not applicable. If we were
to accept the attormey's argument, which may be technically correct,
the higher unloading charges in paragraph 3 of Item 241 of the tariff
would bave to be applied. (See Decision No. 79871 dated April 4, 1972 .
in Petition for Modification No. 674 In Case No, 5432,) We will, for
the purposes of this proceeding, accept the lower loading charges :
computed by the staff for the three aforementioned parts.,

The attorney also pointed out that the effective date of
the rule in paragraph 4.b(2) of Item 85 of the tariff which requires
that components of a multiple lot shipment be picked up within a
24-hour period was May 20, 1972, 1In this regard, he argued that all
components of the transportation covered by Parts 1, 3 and 4 oi. the
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aforementioned Exhibit 7 were piéked up within' a period of two days
and were tramnsported prior to the May 20, 1972 effective date, and
that since a two-day rule was In effect at that time, all of the
transportation covered by each of the three parts should bave been
transported as a single multiple lot shipment. However, in reviewing
the documentation for the three parts, it is noted tbat no master bill
was issued for the txransportation covered by Part 1, and that although
waster bills were issued for both Parts 3 and &4, an additional load
was added to each of the master documents after the transportation had
moved. We agree with the staff that in the circumstances, the two
compopents in Part 1 wust be rated as separate shipments and: that the
couponents that were added to the mastexr documents for Parts 3 and 4
at a later date must also be rated as separate shipments.

The attorney argued that any undexcharges that may b.ave
accrued because of deviations from the provisions of Items 85 and 240
of MRT 2 in commection with transportation performed for his clients
were the result of Hatley's disregard of shipping imstructions issued
to hin by the clients and were in violation of his contract of
carriage with them, This is not an issue in this proceeding. We are
bere concerned with the question of whether undercharges do or do not
exist. In the event undercharges are found in commection with the
attorney's clients, he may pursue this argument, should he so desire,
in & court of competent jurisdiction.

With respect to the unloading at Ferrari, there is a
conflict in the evidence as to whether this was performed entirely by
Ferrari's employees with power equipment or whether there was driver
assistance. According to the information developed by the staff and
the evidence presented by {t, there was no driver assistance.
According to the testimony of Batley, there was drivex assistance.

We will not require the {mposition of auy tmloading charge. for
shipments delivered to Ferxraxi.
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As to the loading at Millexr, there is again a conflict In
the evidence. The staff representative testified that he was informed
by Miller that Hatley's driver assisted im all loading. For this
reason, it is the staff's position that the loading charge in
paragraph 2(d) of Item 240 of MRT 2 should be applied to all shipments
from Miller rated wnder alternative rail rates. Om the other hand,
it is the testimony of both Hatley and the warehousing shipping
manager of Miller that 10 percent were loaded by Miller's employees
with power equipment. We will accept the testimony of the shipper
and carrier witnmesses on this issue. We have, therefore, a situation
where 90 percent of the shipments originating at Miller we:e ‘subject’
to the loading charge specified in paragraph 2(d). Hatley is required
by Section 3664 of the Public Utilities Code to assess and collect the
minimuw charge for this service. The staff's late-filed Exhibit 12
lists and summarizes all of the loading 'charges at Miller show_ﬁ in its
Exhibits 6 (B&W), 7 (Ferrari), 8 (BSM), and 9 (Hanford). There were
no loading charges shown in the staff’s Exhibit 10 (Rex). According
to Exhibit 12, the number of parts in each of the four staff rate
exhibits which include loading charges, the amount of the chargeS,
and the totals thereof are as follows: |

Exbibit No. of Amount of -
No. Shipper Parts Loading Charges
6 B&W 7 $ 340.59
7 Fexrrari 43 . 2,578.65
8 HSM 4 288.93
9 Hanford 2 68,34
Totsls  S6  $3,276.51
We recognize that, according to the evidence, there is no way to
determine with certainty which of the transportation covered by the
various parts in issue was entirely loaded by Millexr with powexr
equipment and which was loaded with driver assistance. However, we
do know that 90 percent of the transportation covered by the 56 parts,

-IOf
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or a total of 50, were subject to the loading charge, and that the.
transportation covered by six of the parts was not. We will,
therefore, eliminate the loading charge shown in the six parts of
each of the four exhibits which include the highest such charges.
This will give each of the four shippers the full bemefit of the
10 percent of all of the 56 parts. By so doing, the loading charge:
for the remaining ome of the seven parts in Exhibit 6 (BSW) including
such charges is $43.21; the total of the loading charges in the
remaining 37 of the 43 parts in Exhibit 7 (Ferrari) including such
charges is $2,119.63; and the loading charges In Exhibits 8 (H;SM_)
and 9 (Hanford) would be entirely eliminsted since less than six
parts iIn each of the two exhibits iInclude loading charges. With
these adjustments, the amount of the underchargés shown in each of
the four rate exhibits is as follows: Exhibit 6 (B&W) $907.44,

" Exbibit 7 (Ferrari) $6,359.62, Exhibit 8 (HSM) $125.70, and Exhibit
9 (Hamfoxd) $129.98. The adjusted total amount of the underchaxges
in the five staff rate exhibits, including the $540.I10 in undercharges
in Exhibit 10 (Rex) which has not been changed, is $8,062.84.,

The last Lssue remaining for discussion is the penalty,
if any, that should be imposed om Hatley. We are of the opinfion that
Hatley should be directed to collect the undercharges found herein
from the respondent shippers and that a f£ine in the amount: of the
undexcharges plus a punitive fine of $1,000 should be imposed om him.
In arriving at the pumitive fine, we have taken into account the
assertions by Hatley that many of the undexrcharges were the" result of .
circumstances beyond his control; that he is not familiar with MRT 2;
and that during the period involved herein, he obtained all of his
ratings from sn outside rate sexvice which he no longer uses. However,
such mitigation does not exomerate a carrier from fts responsibility
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to comply with minimum rate regulations and tariffs. It is'a well
settled principle that a caxrier has the duty to ascerta:!n the
applicable rates to be assessed and to collect the resulting charges
and that lack of knowledge on the carrier's part or reliance on the
Shipper or anyore else for this is not an acceptable excuse,
Furthermore, Hatley has admitted that he knowingly altered some of
the master documents by adding additiomal components to them.

Each of the shipper respondents are placed om notice that
if there is any culpability on its part in violating any of the
Commission's xates, rules, and regulations, it way be in violat:ion
of Sections 3669 and 3670 of the Public Utilities Code and could be
subject to the penalties specified in Sections 3802 and 3804 of the
Code, ‘ ' o
Findings L o
1. Hatley operates pursuant.to a highway contract:‘~ca::r:ter‘
permit,

2. BHatley was served with all applicable mininnm :‘ate tariffs
and distance tables, together with all supplements and additions
thereto.

3. We will not require that an unloading cha.rge be collected
for the tranSportat:Lon covered by Exhibit 7 (Ferrari). o

4. Ninety percent of the beer shipments originating at Miller
which were rated by the staff under alternative rall rates in its
Exhibits 6 (B&W), 7 .(Ferrari), 8 (B821), and 9 (Hanford) were loaded
onto the back end of Hatley's equipment by Miller persommel with
power e¢quipument and were positioned on the equipmem: by Hatley s
driver with a hand pallet Jack.

5. The applicable minfmum charge for the loading serv:‘.ce
described in Finding &4 is set forth in paragraph 2(d) of Item 240

of MRT 2. This {s the charge applied by the st:aff in :Lt:s rate
exhibits, -

. | | ’
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6. Tke staff applied the loading charge referred to in
Finding 5 to all beer shipments originating at Miller which 1t rated
wder alternative rall rates in its Exhibits 6, 7, 8, and 9. In
calculating undercharges, each of the shipper respondents involved
should be given the full benefit of the 10 percent of this transpox-
tation which was ‘entirely loaded by Miller with pover equipment.

7. Except as provided in Finding 6, the rates and charges
computed by the staff In its Exhibits 6, 7, 8, 9, and 10 (Rex) are
correct. : | -

8. BEatley charged less than the lawfuily prescriﬁédT oinimm

rates in the instances set forth in the. exhibits and in the amowmts

shovn below:

Exhibit
No, Shipper

Amount of

Undercharges

6 B&HW $ 907.44
7 Ferraxi 6,359.62
8 H&M 125.70
9 Hanford 129.98
10 Rex 540,10

Total for five exhibits $8,062.84

9. Hatley was cooperative at all times with the staff during
the investigation. o | |
10. An undercharge letter dated April 2, 1968 was issued to
Hatley by the Commission staff, . '
Conclusions - - ‘ , _
. 1. BHatley violated Sections 3664, 3668, and 3737 of the Public
Utilities Code, - o o |
2. Hatley should pay a fine pursuant to Section 3800 of the
Public Utilities Code In the amount of $8,062.84 and, in addition
thereto, should pay a ffoe pursuant to Sectfon 3774 fn the amount ..
of $1,000. | S e e
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3. Hatley should be directed to cease and desist from
violating the rates and rules of the Commission,

The Commission expects that Hatley will proceed prowptly,
diligently, and in good faith to pursuve all reasonable measures to
collect the undercharges. The staff of the Commission will make a
subsequent field investigation into such measures. If there is
reason to belleve that Hatley or his attorney has not been diligent,
or has nmot taken all reasonable measures to collect all undexrcharges,
or has mot acted in good faith, the Commission will reopen this

proceeding for the purpose of determini.ng whether further sanct:[ons
should be imposed.

I'I.‘ IS ORDERED that:

1. Alton O. Hatley, an individual, doing business as Western
Distributors, shall pay a fine of $1,000 to this Commission pursuant
to Public Utilities Code Section 3774 on or before the fortieth day
after the effective date of this order, Alton O. Hatley shall pay
Interest at the rate of seven percent per amnum on the fine; such
interest {s to commence upon the day the paywent of. the fine is
delinquent,

2. Alton O, Hatley shall pay a fine to this Commission pursuant
to Public Utilities Code Section 3800 of $8,062,84 on or before the

fortieth day after the effective date of this order.

3. Alton 0. Hatley shall take such action, including legal
action, as may be necessary to collect the undexcharges set forth
in Finding 8, and sha.ll notify the Commission ir wr:f.ting upon.
eollect:’.on.

4. Alton O. Hatley shall proceed proumptly, diligently, and
in good faith to pursue all reasomable measures to collect the
undercharges. In the event the undercharges ordered to be: collected
by paragraph 3 of this oxder, or any part of such. mdercharges remain
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uncollected sixty days after the effective date of this order,
respondent sbhall f£ile with the Commission, on the first Monday of
each month after the end of the sixty days, a report of thé_ undex-
charges remaining to be collected, specifying the action taken to
collect such undercharges and the result of suchk action, until such
wadercharges have been collected in full or until further order of
the Commission. Failure to file any such monthly report within .
fifteen days after the due date shall result in the autod:at:ic |

suspension of Altou 0. Hatley's operating authority untu the report
is filed.

5. Alton 0. Hatley shall cease and desist from charging and
collecting compensation for the transportation of propexty or for any
sexrvice in comnection therewith in & lessexr amount than the minimum
rates and charges prescribed by this Commission.

The Secretary of the Commission is directed to cause
personal service of this order to be made upon respondent Alton O.
Hatley and to cause sexrvice by wmail of this order to be made upon
all other xespondents. The effective date of this order as to each
respondent shall be twenty days after completion of serv:i.ce on that: '
respondent,

Dated at San Francisco California. this ;{S""’O
day of ____ JUNE , 1974,




