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Decision No.

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the matter of the application

of PACIFIC GAS AND ELECTRIC COMPANY
for an order authorizing it to issue
and sell $150,000,000 aggregate
principal amount of its First and
Refunding Mortgage Bonds, Series 74B,
and foxr the exemption of such proposed
issuc and sale of Bonds from the
requirements of the competitive
bidding rule established in the
Cormission's Decisions Nos. 38614,
49941, 75556 and 81908.

Application No. 55116
(Filed August 15, 1974)
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Philip A. Crane, Jr. and Dennis C. Sullivan,
Attorneyc at Law, for ap;.licant.

Ira R. Alderson, Jr., Attexney at Law, and
Signey J. Webb, for the Commission staff.

Pacific Gas and Electric Company sccks authority to issue
and sell on a ncgotiated basis $150,000,000 aggregate prinecipal,
amount of its First and Refunding Mertgage Bonds, Series 74B.

After due notice, a public hearing in the above-cntitled
matter was held before Examiner Donovan in San Francisco on
September 6, 1974, at thc conclusion of which the matter was taken
under submission. The application was amended at the hearing and
the Commission has received no protests in the proceeding.

The utility intends to use the net bond proceceds,
exclugive of accrued interest, to reimburse its treasury for
capital expenditures, and thorcafter to repay a portion of
outstanding shoxt-term notes issued for temporary financing of
additions to its utility plant. The accrued interest would be
used for general corporate purposes.
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The company reports that as of June 30, 1974, its
unreimbursed ¢apital expenditures amounted to $2,583,401,841.
Applicant estimates that for the year 1974 its capital expenditures
will approximate $640,000,000. 1Its reported capitalization
rercentages as of June 30, 1974, adjusted to give effect to the
proposed bonds and ccmmon stock involved in Application No. 55137,
are as follows:

Long=term debt 51.1%

Preferred stock 12.6
Common egquity 36.3

Total 100.0%

Applicant contemplates that the new bonds will be
underwritten in accordance with its proposcd Undexwriting Agrecment.
On or about October 8, 1974, the utility expects to complete
negotiations with the undexwritors for determining the texms of
the offering including (8) the price to be paid applicant for

the bonds, (b) the interest rate therecon, (¢) the maturity date
of the bonds, (d) sinking fund regquirements, (e) call protection,
and (f) the underwriting commission.

Applicant has requested exemption from the Commission's
competitive bidding rule and presented testimony that a negotiated
sale under existing market conditions would be desirable because
it would make possible:

(1) maximum £flexibility in arranging the
timing of the issue, (2) additional
flexibility to adjust various terms to
changing market conditions, (3) very
important market preparation by the
prospective underwriters, and (4) 2
significantly larger number of
underwriters.
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Although we find that existing money market conditions
present circumstances where a negotiated sale may allow more
flexibility in marketing the proposed bonds and facilitate the
sale with less cost to the applicant, we do not £ind that a
negotiated sale is always necessarily in the public interest.
This decision is not intended to modify the competitive bidding
rule as initially set out in Decision No. 38614 (46 Cal.R.C. 28l
(1946)) .

Application No. 55116 originally stated that the proposed
sale would be postponed or restructured if at the time interest
rates exceeded the limitation contained in the Califormia Usury
Law. However, at the hearing applicant amended the application,
asking the Commission to make findings consistent with Decision
No. 83411, dated September 4, 1974, in Application No. 55080,
relating to Southern California Gas Company, which decision held
that the Puwblic Utilitics Commission is not rxestricted by the

Usury Law in exercising its authority to regulate the interest
rates on public utility debt securities. We stated in Decision
No. 83411:

"The Usury Law (Article XX, Section 22 of the California
Constitution and the Usury Iow Initiative Act) is not a
restriction on the Public Utilities Commission's powerx
to regulate the issuance of public utility securities.
The California Constitution in Sections 22 and 23 of
Axrticle XII grantcd the Legislature exclusive and
plenary power to confer broad and comprchensive powers
upon the Public Utilitics Commission. Article XII,
Section 22 of the California Constitution states:
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'No provision of this Constitution shall be
construed as 2 limitation upon the authority
of the Legislature to confer upon the Public
Utilities Commission additional powers of the
same kind or different from those conferred
herein which are not inconsistent with the
powers conferred upon the Public Utilities
Commission in this Constitution, and_the
authority of the Legislature to confer such
additional powers is expressly declared to
be plenary and unlimited by any provision

of this Constitution.' (Emphasis added.)

By that authority ' . . . the State of California has
decided that in all matters touching public utilities
the voice of the Legislature shall be the supreme law
of the land.' (PT&T CoO. v. Eshleman, 166 Cal. 640
(1913) p. 658; sec e¢.g. Peoplc v. Westernm Airxlincs,
Inc., 42 Cal. 2d 621 (1954).)

"The Legislaturcin creating its scheme of regulation
for public utilities reccognized the nced for public
utilities to raise necessary capital for construction
or improvement of facilities, as well as other proper
purposcs (Public Utilities Code Sections 816 et seg.),
and thereby in 1915 adopted provisions of the Public
Utilities Code (now Sections 816 et seq.) conferring
upon the Publie Utilities Commigsion the power to
regulate the issuance of instruments of ownership

and instruments of indecbtedness by public utilities.
To carry out the Legislature's scheme of regulation
for public utilities, given this Commission's broad
and comprehensive power over the issuance of bonds,
it has been held that the cstablishment of an
interest rate is such an integral part of an issue
that this Commission has supervisory control thereof;
in fact, it has long been customary that the utility
shall seck the lowest interest available with bids
subject to final Commission approval (e.g. In re

PT&T Co., 68 Cal. P.U.C. 490 (1968)), and that the
commission can prescribe the intercest rate to be
incurred by a utility sccking to issue bonds

(c.g. Re San Gabricl Valley Water Service,

40 Cal.R.C. 461 (1937)).
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"The regulation of public utility bond issues, including
the establishment of interest rates, is a power conferrced
upon this Commission by the Legislature to accomplish
its scheme of regulation for public utilities, and as
such authority is plenary to the Legislature and
unrestricted by other provisions of the California
Constitution, the Usury Law (contained in Article XX,
Section 22 and the Usury Law Initiative Act) does not
restrict this Commission's power to regulate the
interest rates of public utility bond issues or othex
evidences of indebtedness.

“Public utility corporations are not the unwary and
necessitous borrowers that the usury laws were enacted
to protect, and judicial interpretation of the Usury
Law has been that public utility corporation bonds are
not subject to the California Usury Law.w®

"Accordingly, if the interest limitation of the Usury
Law is exceeded but it is determined that the trans-
action, whether negotiated or by competitive bid, is
the best the utility can obtain because of market
conditions, then the public interest requires this
Commission to authorize the issuance and sale of the
debt instruments. Because the Usury Law does not
apply to authorized public utility bond issues,
applicant utility has no occasion to and cannot
raise the defense of usury as a result of any bond
issue authorized by the Public Utilities Commission
and, further, because of such lawful issuance
authorxized by the Public Utilities Commission, persons
receiving interest on such authorized debt arxe not
subject to the Usury Law sanctions.®

We affirm our conclusion in Decision No. 83411 that the Usury Law
docs not apply as a restyiction on our authority to regulate
interest rates of public utility debt securities issucs.

i Commission staff's brief (filed in Application No. 55080)
extensively discusses judicial interprotation of applicability
of Usury Law, Axticle XX, Section 22 of the California
Constitution, and the Usury Law Initiative Act, citing
In Re Washer, 200 Cal. 598 (1927), and covering subsequent
treatment.
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Consistent with our conclusion in Decision No. 83411,
applicant did not propose any marketing restrictions to exclude
California residents from purchasing the proposed debt securities,
.as such restrictions would be ncedless in view of the nonapplica-
bility of the Usury law. Furthermore such restrictions would
cause a2 reduction of the potential bond market and may thereby
tend to increase the interest rate. Such rxestrictive devices,
or any variations thereof, intended as a means of circumventing
the Usury Law may crecate unnecessary cxpense for utilities and
their ratepayers.

In addition to our authority to authorize a debt issue
without regard to the Usuxy Law, public policy demands that the
issuance of public utility debt securitics be unencumbered by the
operation of the Usury Law. In authorizing a public utility debt
issue, we recognize the utility's need to raise capital for proper
purposes (Scctions 816 et seg. of the Public Utilities Code),
such as construction and expansion of facilities to meet consumer
neceds and the extinguishment of prior indebtedness. Consumers
direcctly bencfit when the utility is able to keep abreast of
their needs fox its sexvices. Therefore, it is essential that
the utility's ability to obtain neceded capital not be impaired.
Application of the Usury Law to public utility debt issues would
have the undesirable and detrimental effect of crippling the ability
of utilities to raise neceded capital when money market conditions
necessitate payment of interest excceding the maximum allowed by
the Usury Law.

While public utilities are necessitous borrowers in the
sense that public interest is served by their being able to
raise capital, thecy arc not the necessitous and unwary borrowers
the Usury Law was cpacted to protect. It has long been established
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that the purpose of the Usury Laws is to protect the individual
necessitous borrower by providing him with a shield against a
mercenary -lender. See Barnes v. Hartman, 246 Cal.App. 2d 215,
224 (1966).

We thercfore conclude that irrespective of our authority
to authorize a public utility debt issuc without regard to the
Usury Law, the public interest inherent in the unfettered ability
of utilitics to raise nceded capital compels the same conclusion.

After consideration the Commission £inds that:

l. Applicant is a public utility corporation
operating under the jurisdiction of this
Commission.

The proposed bonds would be for propex purposes
and not adverse to the public interest.

Applicant his need for external funds for the
purposes set forth in this proceeding.

The sale of the proposed bonds should not be
required to be through competitive bidding.

The moncy, property or labor to be procured

or paid for by the bonds herein authorized is
reasonably required for the purposes specified
herein, which purposcs, excopt as otherwise
authorized for acerued interest, arc not, in
whole or in part, rcasonably chargeable to
operating expenses or to income.

Prevailing market conditions may neccessitate
that applicant's proposed bonds will be issued
and sold with a rate of interest exceeding the
limitations provided in Article XX, Section 22
of the California Constitution.

Pursuant to plenary powers granted to the
Legislature by Article XII, Sections 22 and 23
of the Califormia Constitution, the Legislatuxe
is authorized to confer additional consistent
powers upon the Public Utilities Commission as
it deems necessary and appropriate, unrestricted
by any other provisions of the California

Constitution, except those directly relating to
the Commission.
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8. The Legislaturc has conferred upon the Public
Utilities Commission the authority to regulate
the issuance of public utility securities,
including evidences of indebtedness, and to
prescribe restrictions and conditions as it
deams reasonable and necessary (Sections8lé
et seg. of the Public Utilities Code).

Pursuant to the plenary powers granted to the
Legislature in Article XII, Sections 22 and 23
of the California Constitution, it conferred
upon the Public Utilities Commission
comprchensive and exclusive power over the
issuance of public utility securities,
including evidences of indebtedness, and the
Usuxy Law cannot be applied as a restriction
on the Public Utilities Commission's xregulation
Of such issuances of public utility securities,
including the establishment of a rcasonable
rate of interest.

In addition to the plenary powers granted to
the Legislature by the California Constitution
pursuant to which the Legislature conferred
upon the Public Utilities Commission exclusive
authority to regulate the issuance of bonds by
pPublic utilities (Scctions 816 et seg. of the
Publie Utilities Code), irrespective of the
Usury Law, judicial interpretation of the
California Usury Law has exempted corporate
bonds of public utilities from operation of
the Usury Law.

If the usury limitation contained in Article XX,
Section 22 of the California Constitution and the
Usury Law Initiative Aet is excecded, but the
transaction is authorized by this Commission and
1s the best applicant can obtain because of
market conditions, applicant utility, its
assignees or successors in interest, will have
no occasion to and cannot assert any claim or
defense under the California Usury Law; further,
and necessarily, because of lawful issuance by
applicant of bonds in compliance with authoriza-
tion by the Publie Utilities Commission, persons
collecting interest on such authorized bonds are
not subject to the Usury Law sanctions.
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On the basis of the foregoing findings we conclude that
the application should be grantcd. As set forth in Decision
No. 83411, Application No. 55080, we conclude that the usury
limitations on interest contained in Article XX, Section 22 of
the California Constitution and the Usury Law Initiative Act do
not apply to the issuance of public utility securities, including
evidences of indebtedness, lawfully authorized by the Public
Utilities Cemmission. The authorization herein granted is for the
purpose of this proceeding only, and is not to be construed as
indicative of amounts to be included in proccedings for the
determination of just and recasonable rates.

Applicant is hercby placed on notice that, if the
Commission believes that the negotiated price or interest rate
pertaining to the proposed bond issue will result in an excessive
cffoctive interest cost, it will take into considerxation in future
rate proceedings only that which it deems recasonable.

IT IS ORDERED that:

1. The issuance and sale by Pacific Gas and Electric
Company of not exceeding $150,000,000 aggregate principal amount
of its First and Refunding Mortgage Bonds, Series 74B, are hercby
excmpted from the Commission's competitive bidding rule set forth
in Decision No. 38614, dated January 15, 1946, as amended, in
Case No. 476l.

2. Pacific Gas and Electric Company may issue and sell not
exceeding $150,000,000 aggregate principal amount of its First
and Refunding Mortgage Bonds, Series 74B, to a group of underwriters
at such price and otherwise upon such texms and conditions as they
may negotiate.
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3. Neither Pacific Gas and Electric Company nor any person
purporting to act on its behalf shall at any'time assert in any
nanncr, ox attempt to raise as a claim or defense in any procceding,
that the interest on said bonds excceqs the maximum permitted to
be charged under the California Usury.Law or any similar law
establishing the maximum rate of interest that can be charged to
ox received from a borrower. ”

4. Pacific Gas and Elcctric cOmpany'shall use the net
proceeds to be derived through the issuande and sale of said bonds
for the purposes set forth in the application.

5. Upon determining the maturity date, price and interest
rate pertaining to the bonds herein authorized, Pacific Gas and
Electric Company shall notify the Commigsion thereof in writing.

6. As soon as available, Pacific Gas and Electric Company
shall file with the Commission three copies of its prospectus
pertaining to said bonds.

7. Within one month after seclling the bonds herein authorized,
Pacific Gas and Electric Company shall file with the Commission a
statement, in licu of a report under General Order No. 24-B,
disclosing the purposces for which it used the bond proceeds.

8. This oxder shall become effective when Pacific Gas and
Electric Company has paid the fee prescribed by Section 1904 (b)
of the Public Utilities Code, which fec is $81,000.

Dated at San Frapelsco , California, this _{éf day
of September, 1974.

Commissioner Thomas Moran, deling
pecassam™ly adsent, did not participate
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