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Decision No. _8_4_1_6_8_ 

In the Matter of the Application ) 
of SOO'IBERN. PACIFIC TRANSPORTATION 
COMPANY for an order authoriZing. 
the construction at grade' of an 
industrial drill track 1n;t upon 

Application No. 55012 
(Filed July 3, 1974i 

amended October 4~ 1~74) 
and across Railroad Avenue 1xl the 
County of Alameda~ State of 
California. 

----------------------------~} 
Harold s. Lentz~ Attorney at Law~ for applicant .. 
Glen L. MOSfi. Attorney at Ls"w, for STAC (San 

LOrenzo a££ic Action Committee); Steven A. 
McAdam, for Save San Francisco Eay Ai'ea; 
~s. janice B. Delfino, fo: Ohlone Audubon 
Society; Mrs.. .)0hT.i Putrid e for Bay School 
PTA; and .. r:a.s t:a.ne Ul. es for Eas t Bay 
SubCommittee, an ranc co y Chapter, 
Sierra Cl\lb- protestants. 

Fitzgerald, Abbott & Beardsley, by Phil~ M • 
.. iell*~ Attorney at Law, for Crow-spi er?F9 
and 10; Ben H. ZUPIan, Attorney at Law, and 
liel:bert G:-Crowie, or County of Alameda; 
ana Glenn A. Forbes, City AttorneY;t for City 
of San teandio, interested parties. 

Ira. R. Alderson, Jr. , Attorney at Law, and 
Patrick j.. Power~ for the Coaxaission staff. 

OPINION .... -. ... ~ .......... ~ 
Southern Pacific Transportation Company (applicant) seeks a::. 

orcler of the Commission to a.uthorize the construction, at grade;t of 
an industrial drill track ac:oss R.a.1lroad Avenue 1n Alameda County. ' 
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Ib.1s 200-foot spur track will connect with a 1,OOO-foot 
railroad line OD. a 21-acre parcel developed by Crow-Spieker and 
extend rail service ~ various ten.ants presently served by truck. 

The city of San Leandro is the lead agency for the construc
t10n of the warehouse. fnei11t1es to be se.rved by the industrial spur 
track. During NovetD.lx!:r of 1972 the city of San Leandro issued an 
EnviromnentalImpaet Report (EIR.) and the project was approved by the 
city on November 28, 1972. Two large buildings were consa:uceed on 
the site during 1973, and a long. streeeh of private track to be 
connected with the main line of the Southern Psc1£ic Transportation 

Comp~y was consttueted during, 1974. Five tenants were in the new 
~uildings when on July 3, 1974 applicant applied for authority to 
cormect its main line with the Crow-Spieker spur. The Alaa:edaCounty 
Board of Supervisors and the San Lorenzo l':af£ic Action Cotcmit:~e 
(San torenzo is an unincorporated community which borders 'the tracks 
of the Sou~hern Pacific Railroad) requested e ?ublic hearing and 

requested that the Commission issue an EIR after requiring applicant 
to file an Env1rotmlental Data S1:atement. An Exa:niner~ s Ruling was 
issued ~n August 15, 1974 which denied the need for an EIR. and pro
vided for the schedulixlg of a public he.a.rix:g, which was held on 
September 27 lO October 31, November 1, 7, 8, 1974 in San Leandro, and 
on December 9, 1974 in San Francisco before ExmnirJer Fraser. '.the \ 

matter was submitted December 9, 1974. Testimony and doc~tary 

evidence were provided by applicant, Crow-Spieker, the Commission 
staff, Alameda County, and the San Lorenzo Traffic Aetion Cor:mnittee. 
Several members of the public, either testified or made statements. 
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Applicant provided a seale drawing of the proposed spur and 
t~stimony that it will extend off the main line in a gradual curve to 

accommodate the largest and heaviest cars used by the railroad. 
Ph.otographs reveal the spur will extend over an ope!l~ level~ vacant 
lot with a few bushes. The photOG also show Railroa.d Avenue at the 
proposed crossing. It is a dirt road about 12 feet: w1de~ eX1:ending 
1,100 feet northerly from Grant Avenue to a locked gate in a fence. 

The spur will cross the road 3bout 250 feet from the gate. A signal 
engineer testified that two No .. 8 flashing light signals will cost 
$16,400 installed. A No. 9 automatic gate installation, added to 

the flashing lights, will increase the cost to $17 ~600 .. He also 
'testified that a switcb. and block signals will control all 'Craie. 

movement on the main line and spur.. ~"hen the switch is ope:: to permit 
a t=a1n to enter or leave the spur track, block signals on each side 
of the spur will turn red and stop all ttains on the main line until 
the switch is closed and the track is safe. 

Crow-Spieker provided the following testimony from a vice 
president of the company, who is also an engineer and project director 
of the:: S3Il Leandro Business Park, the development to be ser.red bj the 
spur. He prepared the application to the city of San Leandro ane the 
EIR which was accepted and approved by the Ci~ Planning Commission 
during a 'Public hearing on November 9, 1972; all requirements were 
satisfied &S noted in a letter dated November 28, 1972 from the,Sen 
Leandro Planning Commission to the Trammell Crow Company Project 
Director; the original Environme:ltal Data S1:at:ement noted 'that a rail· 
line was to be constructed and that the premises would be served by 

rail in accord with th~ master plan; construction s1:.2.rted in 1973 and 
two bt:ildings have been completed along with a. rail spur, which will 
connect with the Southern Pacific main line if this application is 
granted. 'l'he Y.t.8Ster Plan W4S altered and accepted by the city on 
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Jwe 29 ~ 1974. Under the amended plan the western half of the 
development was sold to the county and the remaining area is to be 
occupied by four buildings. Of the two completed buildings one has 
a capacity of llO,750 sq1:8.%'C feet, with a rail line along the northern 
side, and the second has a capacity of 79,000 square feet. 'I'he 

tenants leased these buildings. with the unders tanding that rail 

service would be provided. Additional testimony was provided by the 

general manager of a tenant of the building next to the rail spur. 
The tenant has occupied 72,000 square feet as a warehouse since 

February of 1974; all mercl'l..andise comes 1n by truck at the present 
time; from. July 1 to November 1, 1974 an estimated 125 iru:om1l:lg loads 
sd 25 outgoing; all tr\:cks use Grsnt Avenue in each direction; if the 

rail spur becomes operative, tnlCk service will subs tanrially decrease 
as most loads will move by rail. 

A staff engineer tes tified briefly and recommended th.a.: two 
Standard No. l-RcroS3:Lng signs be installed. An eng:!.nce= from the 
County Road Depar:ment testified Railroad Avenue bears northerly from 
Grant Avenue to- a gate and fence which parallels San 'Lorenzo Creek. 
'!he creek is the responsibility of the Alameda County Flood Control 
Distrie:. A road runs along the creek on the opposite side. of the 
fence. A eertified record from the County Assessor was placed in 

evidcnce which indicates thae Railroad Avenue is "neither assessed nor 
taxed on the ~urrent assessment roll". '!he county engineer testified 
that members of the public occasionally drive over Railroad Avenue. 
He further tes tified that the street has appazently been used as a. 
public thoroughfare since it was dedicated in 1914. The record 
indicates that San 'Leandro Business Park is within the city limits of 
San Leandro. Railroad Avenue is not within the city limits. 
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Four San Lorenzo residents testified for the San Lorenzo 
Traffic Action Coam1ttee.. All requested· that the Coa:zm1ssion become 
the lead agency on the rail spur project and that an Env1romneneal 
Data Statement be prepared and an EIR filed.. Varied reasons were 
given. A lady who liv~ across the S~ track ttODl the proposed spur 
cited vibration and noise, ~th i~$ possible effee't on the wildlife 

in ~ al:ea. Another testifietl that a Cltiuns AdvisorY Coamittee 
has several tra:c.s.portat:lon co~~s. under consideration, including 
one which is to include Railroad Avenue, '~d tLlthough these coi:n.cIors. 
are mere proposals and may never be ac1bpted, .an EIR is being prepared. 
She testified that the council may recoamend one corridor or reject 
all three, but its reconme.ndationis not bind1ng on a:n.ygovemment:al 
agency. A third witness testified that she was also appearing for 
the Ohlone AudUbon Society; she has seen varied species of birds in 
the ~ea of Railroad Avenue, since most of the surrounding area is 

covered by. streets and buildings; there are indications of mice and 
other small animals near Railroad AvenW! and whether they will be 

affected by the spur is an environmental issue.. '!'be final witness 
emphasized that EIRs should be required on all projects before action 
is taken by any regulatory or govercinental agency. Statemen1:S were 
made by several members of the public. All favored the filing of an 
EIR.. It was noted: that traffic may be increased along Grant Avenue 
if the spur is installed and that switching operations may be noisy 
and block Gran~ Avenue for prolonged periods. '!here is nothing in 
evidence to support either contention. the staff suggested thae 
Railroad Avenue be paved its entire length. We are only concerned 
with the cross1ng and cannot .extend our author:lty to o:rder the 
resurfaeing of Ra.1l:coad; Avenue. 

-5-, 
) 



( 

A. 55012 ei a 

Discussion 

The prineipal issue is whether the extension of the rail 

spur is part of the project approved by the city of San Leandro. 
!be original EIR filed with the city during October of 1972 describes 
the proposed project as, follows: 

"c.. Description of Proposal.. (Including reference 
to other application forms, drawings, ,et:c., where 
appropriate.) Development of 42 acres of currently 
unimproved industri.ally zoned (1-2) property. 
Proposed project consists of construction of 
streets, rail line, utilities and storm '.and sewer 
drainage systems With. ultimate construction of a 
group of rail-served warehouse and service build
ings in general accordance with the proposed master 
plan for the project." (Empb.as.is added.) (Exh. 7, 
Part 1, Para. C.) 

It is obvious that the project was to be served by rail from its 

inception. lhe extension of the rail spur is. therefore an integral 
part of the project approved by the city of San Leandro. 

Rule 17.1 «n), B .. 3·.) of the Coamission's Rules of Practice 
and Procedure provides that the Conxni ssion is the lead ,agency on new 
railroad crossings where a public agency is not carrying out the 

project. It is argued that this rule requilres the Coamission to 
become the lead agency where the road crossed by the track is used by 

the public and not as private property. Rule 17.1 was adopted to 

implement the California Env1rolltllental Quality Act (CEQA) (Public 
Resources Code Sections 21000 et seq.) anc1 the Guidelines (Sections 
15000 et seq., Administrative Code). The Guidelines provide the 

principles and criteria under which the Act is to be applied. Rule 
17.1 is to support rather than conflict with the provisions of CEQA. 
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Sections 21067,1/ 21165, and 21166 (Public Resources Code) 
of CEQA. indicate that there will be only one Em and lead agency even 
~here approval may be required from two or more public agencies. 
Section 15065(b)~ of the Guidelines provides that on private projects 
the 1eac1 a.gency is the entity with the greatest responsibility for 
approving the project as .a. whole. In the present situation tb:e city 
of San Leandro is the agency with the m3.ximtm interest· and control. 
It is the lead agency. The fact that Railroad Avenue is just outside 
the city limits of San Leandro does not alter the basic rule. CEI)"A 

and the Guidelines were adopted to protect the environment by 
requiring. one EIR. to be: prepaxed on each project likely 1:0. affect it.'J./ 
Prop¢nents cannot be required to provide a succession of EIRs for 
public agencies remotely involved. Large projects may involve 
activities under the juti.sdiction of five or more agencies. If 
separate EL'I:'{s are required by each regulator, projects w-.i.ll be 
unreasonably delayed; whi.le those who seek to postpone a project will 
be encouraged to raise the envirolXllental issue before each agency in 
succession. 

Y "'Lead Agency' means the public agency which has the principal 
responsibility for carrying out: or approving a project. • • • n 

Y "If the project is to be carried out by a nongovernmental 
person, the Lead Agency shall be the public agency with the 
greates t responsibility for supervising or ap?roving the 
project as a whole •••• " 

2f !he lead agency principle provides that "not more tha.n one 
EIR shall be pr~ared in connection with the smae underlying 
activity •••• " (15061(£).) 
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ApplicAnt's motion to have the extension of the spur 
declared a Minis teria! Project under Section 15032 "of the Guideliz2es 
mus t be denied. The extension of a rail spur could be minis terial 

under certain circumstances, but not when a railroad crossing is 
involved. ,A M:i.nistetial Project 18 loosely defined as one which must 
be approved without consideration of the "propriety or wisdom of 
the act" (Section 15032). 'I'he Guidelines suggest (15073) that each 
agency determine what is ministerial within its jurisdiction. 

Railroad crossings involve multiple issues of eo:;t, safety" protec
tion, maintenance, and need'. The de'te%'min.at:ion of whether a crossing 
is needed requires the exercise of judgment or decision and is 
therefore a Discretionary Project under Section 15024 of the 
Guidelines. 

!he motion of thl} San Lorenzo Traffic Action Coazaittee to 
disqualify the hearing ex.am1ner for cause is denied. 'I'he Coamission 
noted in a 1958 decision that: 

Findings 

"There is no prOVision in the Public Utilities 
Act relating to the disqualification of a 
Coaxnissioner or Examiner. Therefore these 
motions have no basis in law. • • • Litigants 
are not thus free to pick and choose among 
adjudicating officials. Furthermore, the 
Commission makes the deCision, not 'the Examiner." 
(San Diego Gas & Electric Co. (1958) 56 CPUC 
2I9, 220.) 

1. The extension ~f the rail spur over Railroad Avenue is an 
integral part of the San Leandro Business Park project: approvecI by 

the city of San Leandro in 1972. the spur location is just outside 
of the San Leandro city limits. 

2. The lead agency is the city of San Leandro and the project 
has already been author1zed after an EIR was filed and approved. 
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3. The extension of the rail spur which is the subject of this 
proceeding was considered in the final EIR approved by the city of 
San Leandro .gnd was an integral part of the project ~ubjec'C to the 
EIR. 'Jhis is no justification for Commission interference where the 
enviro'Jl1ll.ental issue has already been resolved by an authoriZed agency. 

4. The Commission has considered the final EIR. in rendering 
its decision on this project and finds that: 

a.. The environmental impact of the proposed 
action is insignificant. 

b. The planned construction is the most _ 
feasible and economical that will 3Void 
any possible enviroJJmental impact. 

c. There are no known irreversible environ
mental changes involved in this project. 

S. The proposed crossing and Railroad Avenue are in an 
unincorporated area of Alameda County. Railroad Avenue is a road used 
by the public. . 

6. The proposed cons truction will provide rail service to an 
industrial area that is still under construction. 

7. Applicant should be authorized to construe'C an industrial 

spur track, at grade, across Railroad Avenue in the county of Alameda 
at the location and substan'Cially as' shown by the plan attached to· 

the application. 

S. Costs of constructing the crossing· should be borne by the 
applican'C. 

9. !he crossing protection should be two Standard No. l-R 
erocsing signs (General Order No. 7S-C). 
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10. Dime~iOXlS, configurations, clea:rnaces, and walkways should 
be substantially in accordance with the plan set forth in the appli
cation and comply with applicable rules and general orders of the 
Coamission. 
Conclusions of Law 

1. '!'he motion for a. determination that the extension of the 
rail spur over Railroad Avenue is a ministerl.a1 project under CEQA 
is denied. 

2. the motion to disqualify the hearing examiner for cause 
is denied. 

3-. The apt>lication should be granted as set forth in the 
following order. 

ORDER ..... _---
IT IS ORDERED that: 

1. The Southern Pacific Transport:ation Company (applicant) is 
authorized to construct an industrial spur track across Railroad 
Avenue in the county of Alameda at the location and substantially as 
shown by the plan a.ttached to the application. 

2. The crossiDg, to be identified as Crossing No. L-18.38-C, 
shall be protected by two Standard No. l-R signs (General Order 
No. 75-C). 

3. Costs of constructing the crossing shall be borne by the 
applicant. 

4. Construction of the crossing shall be equal. or superior to 
Standard No.1 (General Order No. 72-B).. Crossing widths shall conform 
to the existing so=eet wi.th tops of rails flush with the street. 

5~ Clearances shall conform to General Order No. 26-D. Walkways 
shall conform to General Order No. 118. 

6. Maintenance of the- crossing shall be in accordance With 
General Orcler N<>. 72-3. 

7. Within thirty days after completion pursuant to this order 
applicant shall so advise the Coc:m1ssion in writing. 

-10-



... . , 

A. 55012 ei a 

8. This authorization shall expire if not exercised within two 
years unless· time be extended or if the above conditions are not 
complied with. 

9. This authorization may be revoked or modified if public 
convenience, neceSSit:y, ,or safety so require. 

The effective date of this order shall be ten days from 
the date hereof •. 

San Friuld3eo ... f Dated at _~~ _____ --" California, ~ . ......,,;'F---.""' __ 
day of MARCH I , 1975. 

r: J[S~~ 
~j /~~=~ion~ 

COiiIiiiSSiOners 

-11- ' 


