Decision No. 84196

EEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's own

motion into the operations, rates and

practices of McANALLY TRANSPORTATION,

INC., a California corporation;

OH BOY! CORPORATION, a Califormia '
corporation; POPPY FOOD COMPANY, a Case No. 9748

California corporation; ZACKY AND (Filed May 29, 1974)
SONS POULTRY COMPANY, & California |

corporation; GOLDEN WHITE, INC., a
California corporation; VERDA POULTRY
COMPANY, a California corporation:
and MCANALLY ENTERPRISES, INC., a
California corporation.

Stephen W. Edwards, Attormey at Law, for McAnally
Transportation, Inc.; James Barmato, for Verda
Poultry Company; Saul Brand, Zfor Zacky and Sons

Poultry Company; and Richard W. Engelhorm, for
Poppy Food Company; respondents.

Ira R, Alderson, Jr., Attorney at Law, and Edwin H,
~ Hjelt, for the Coumission staff. -

Tois is an investigation on the Commission's own motion into
the operations, rates, charges, and practices of McAnally Transporta-
tion, Inc. (McAnally) for the purpose of determining whether McAnally
charged less than applicable minimum rates in cormection with
transportation performed for Oh Boy! Coxporation (Oh Boy), Poppy Food
Company (Poppy), a coxporatien, Zacky and Soms Poultry Company (Zacky),
a corperation, Golden White, Inc. (Golden), and Verda Poultry Company
(Vexda), a corporation, and whether MeAnally should be directed to pay
other carriers engaged by it to perform transportation for McAnally
Enterprises, Inc. the difference between the amounts paid these

caxrxiers and the applicable minimum rates and charges for such
transportation.
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Public hearing was held before Examiner Arthur M. Mooney
in San Bernardino on January 14, 1975, on which date the matter was
submitted, '

-Findings

l. MecAnally operates pursuant to a radial highway common
caxrier permit. Xt also has a dump truck carrier pemmit which is not
involved in this investigation.

2. During 1973, a staff represemtative conducted an investi-
gation of McAnally's operations for the period September 1972 through
March 1973. ,

3. The staff investigation disclosed rate errors inm connection
with the transportation of frozen prepared foods for Oh Boy; frozen
poultry for Zacky, Poppy, and Verda; and frozen eggs, egg yolks, and
egg whites for Golden. The rate errors resulted from improperly
consolidating separate shipments as split shipments without complying -
with applicable documentation req_uireu’xents, fallure to comply with the
unit of measurement rule by applying flat charges, failure to assess
refrigeration charges, and the assessment of incorrect rates.

4. The rate exrors referred to in Finding 3 are summarized in
Exhibits 10 (Oh Boy), 11 (Zacky), 12 (Poppy), 13 (Vexzds), and 14
(Golden). The minimum rates and charges computed by the staff in the
five exhibits are correct.

5. McAnally charged less than the lawfully prescribed minimum
Yates in the instances set forth im Exhibits 10 (oh Boy), 11 (Zacky),
12 (Poppy), 13 (Verda), and 14 (Golden) in the amounts of $10,201.79,
$2,460.15, $3,151.78, $1,669.12, and $1,537.62, respectively. The
total of the undercharges in the five exhibits is $19,020.46.

6. An alter ego relationship exists between McAnally, McAnally
Enterprises, Inc., and McArally Egg Enterprises, Inc.




7. Exhibit 15 summarizes certain' transportation performed by
McAnally for McAnally Egg Enterprises, Inc. and McAnally Enterprises,
Inc. McAnally engaged other carriers as ostensible subhaulers to
perform the transportation in Exhibit 1S and paid such other carriexs
less thanx the applicable minimum rates and charges for such trans-
portation. Because of the altexr ego relationship between the carrier
and the party for whom the tramsportation was performed, the ostensible
subhaulers were in fact prime carriers and should have been paid the
full applicable minimum rates and charges.

8. The minimum rates and charges computed by the staff for the
transportation summarized in Exhibit 15 are correct.

9. McAnally paid the ostensible subhaulers $773.25 less than
the applicable winimum rates for the transportation summarized in
Exhibit 15. _

10. At the time of the staff investigation, McAnglly had a
terminal in Yucaipa; operated two tractors and three trallers; had
three employees; and bad all applicable minimum rate tariffs and
distance tables. Its gross operating revenue for the years 1973 and
1974 vexe $489,248 and $247,857, respectively. It had no gross
operating revenue for the fourth quarter of 1974.

11. Mchnally was cooperative at all times with the staff during .

the investigation and furnished all documents and information
requested.

Discussion

The only matters requiring discussion are the penalty, if
any, that should be imposed on McAnally and the position of the
representatives of Zacky, Poppy, and Verda that their respective

companies should not be required to pay any undercharges found herein
regaxding transportation performed for them.
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The staff recommended that McAnally be directed to collect
the undercharges found herein; that it be fined in the swount of such
undercharges plus a punitive f£fine of $750; and that it be directed to
pay other carriexs engaged by it to perform transportation for its
affiliated companies the difference betweea the amounts paid such
other carriers and the 2pplicable minimm rates and charges. Counsel
for McAnally argued that the facts and civcumstances hexein do mot
warrant the imposition of a pﬁni.tive fine. He asserted that there was
no intentional disregard of regulations by his client; that many of
the rate errors were technical violatioms; that his client's trucking
business Is merely an adjunct of its faxm operationss; and that the
hearing herein has alrcady resulted in substantial expense for bis
client. McAnally's counsel did not take exceptior to the other staff
recommendations. -

We agree with the staff recommendation that McAnally Dbe
fined in the amount of the undexcharges and be required %o pay the
other carriers the difference between the amount already paid to them
and the applicsble minimum rates for the tramsportation performed fox
the affiliated companies. As to the punitive fine, we are of the
opinion that such a fine in the amount of $500 should be imposed on
the respondent carrier. In arriving at the punitive fine, we have
taken: into account the testimony of the gemeral manager of MecAnally
that instructions had been given to its billing clerks regarding
documentation requirements for split shipments; that they had tele-~
phoned the shippers and informed them of such requiranents; that when
he became aware that the instructions were not being followed, he
immediately took steps to correct the situation; that the necessary
documentation is now being prepared for all split sh.ipmeﬁts; that
McAnally is now primarily engaged in the transportation of its owm
propexty; and that it no longer actively solicits business from otkers
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and performs for-hire transportation only when its equipment would
otherwise return empty from an outbound shipment of its own products.
Such mitigation, however, does not exonerate a carrier from its
responsibility to comply with minimum rate regulations and tariffs.
It is a well-settled principle that a carrier has the duty to
ascertain the applicable rates to be assessed and to collect the
resulting charges for any and all ratable transportztion performed
and that lack of knowledge on the part of shippers or anyome else
regaxding the preparation of required documentation Is not am accept-
able excuse.

As to the undercharges in conmection with the transportation
performed for Zacky, Poppy, and Verda, their representatives asserted
that theilr coopanies do not have traffic departments and have no
employees whe eve familiar with minimum rates or documentation require-
ments; that they relied on McAnally for determining correct rates and
ckarges and pa2id the amounts assessed; that such charges were included
in the selling price of their products to their customers; that if
they are now required to pay undexcharges, there is no way they could
pass these additiomal charges om to their customers; and that they
would be severely penalized if they were required to pay such addi-
tional charges. Section 3800 of the Public Utilities Code provides
in part that whenever the Commission, after hearing, finds that a
highway permit carrxier has charged less than the minimum rates and
charges for the transportation of property, the Commission shall
require such carrler to collect the undercharges involved.

Conclusions

1. McAnally violated Sections 3664, 3667, 3668 and 3737 of
the . Public Utilities Code.
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2. McAnally should pay a fine pursuant to Section 3800 of the
Public Utilities Code in the amount of $19,020.46 and, in addition
‘thereto, should pay a fine pursuant to Section 3774 in the smount of
$500. o
| 3. McAnally shouid be dixected to pay the other carriers
engaged by it to perform transportation for its affiliated companies
the $773.25 less than the applicable minimum rates paid to them for
such transportation.

4. McAnally should be directed to cease and desist from
viclating the rates and rules of the Commission and from paying less
than gpplicable minimum rates to other carriers emgaged by it o
perforn transportation for its affilisted coupanies.

The Commission expects that McAmally will proceed promptly,
diligently, and in good faith to pursue all reasonable measurss to
collect the underxcharges and to pay its subhaulers the smounts found
due them in Finding 5. The staff of the Commission will make a
subsequent field investigatior into such measures. If thexe is reason
to believe that McAnally or its attormey has not been diligent, or
has not taken 21l reasonsble measuxes to collect all undexcharges and
to pay its subhaulers that which is due them, or has not acted in
good faith, the Comission will reopen this proceeding for the purpose
of determining whether further sanctions should be imposed.

IT IS ORDERED thats:

1. McAnally Transportation, Inc. shall pay a f£ine of $500 to
this Commission pursuant to Public Utilities Code Section 3774 on or
before the fortieth day after the effective date of this ordex.
McArally Transportation, Inc. shall pay interest at the rate of seven
percent per annum on the fine; such interest is to commence upon the
day the payment of the fine is delinquent. |
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2. McAnally Transportation, Inc. shall pay a fine to this
Commission pursuant to Public Utilities Code Section 3800 of
$19,020.46 on or before the fortieth day after the effective date
of this order.

3. McAnally Transportation, Inc. shall take such action,
{ncluding legal action, 25 may be necesszxy to collect the undex-
chaxges set forth in Finding 5, and shall pay its subhaulexs the
amounts set forth Iin Finding 9, and shall notify the Commission in
writing upon collection and psyment. |

4. Mchnally Transportsation, Inc. shall proceced promptly,
diligently, aand in good faith to pursue all reasonable measures to
collect the undercharges and to pay its subhaulers. In the event
the undercharges or payments ordezed to be collected and paid by
paxagraph 3 of this order, or any part of such undexcharges or pay-
wents, remain uncollected or unpaid sixty days after the effective
date of this oxdex, xespondent shall file with the Commission, on the
first Monday of each month after the exd of the sixty dzys, a report
of the vndercharges remaining to be coilected or the peycents
remaining to be made, specifying the action taken to collect such
undexcharges or make such payments and the result of such actiom,
until stueh wedercharges have been collected in full or until the
total payzents have been made or until fusther order of the Commission.

5. Dlchnally Transportation, Inc. shall ceace and desist from
charging and collecting compensation for the txansportation of
propexty or for any gservice in connection therewith in a lesser
amount than the rates end cherges prescribed by this Cowmmission.

6. McAnzlly Transportstion, Imc. shall cease and desist fxom
paying to subhaulers amcuats legs than the minimum payments prescribed

by this Commission in connection with tramsportation for affiliated
companiea .
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The Secretary of the Commission is directed to cause
personal service of this order to be made upon respondent McAnally
Transportation, Inc. and to cause service by mail of this order to be
made upon all other respondents. The effective date of this order
a8 to each respondent shall be twenty days after completion of service
on that respondent, -

Dated at S Fronei%® California, this '/f
day of _MARCH » 1975.




