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- BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF~CALIFORNIA
 ELEANOR B. BOUSEEY, customer of the )

acific Gas and Electric Company,
Complainant, ‘
vs. : o Case No. 9455

PACIFIC GAS AND ELECIRIC COMPANY,
- a California corporation,

Defendant.

ELLEN STERN HARRIS, stockholder and
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Edison Company, .
' Complainant, |
vs. : , Case No. 9456
SOUTEERN CALYIFORNIA EDISON COMPANY.,

L a California corporation,

Defendant.

 SHERMAN W, GRISELLE, customer of th
. Southern California Edison Company,

Vs,

SOUTHERN CALIFORNIA EDISON COMPANY,
a California coxporation,

Defendant.
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John R. Phillips, Attozpey at Law, Center for Law
in the Public Interest, for complainants.

Malcolm K. Furbush, Daniel E, Gibson, Howard V.
Golub, ALCOIneYS at Law, and Kuthy rodxank,
for Pacific Gas and Electric Company; and

Rollin E. Woodbury, Attormey at Law, for
Southern CEIiEornia Edisoz Company; defendants.

Hector Anninos and Lionel B, Wilson, Attorneys at
- Law, for the Commission sTairl.

OPINION

- These consolidated matters are om rehearing. Complainants
challenge the inclusion of material opposing Proposition 20 (Coastal
Consexvation Act), which appeared on the November 1972 ballot, along
with the September or October 1972 utility bills mailed by defendants.

The complaints were filed on October 18, 1972. On

October 25, 1972, the Commission entered an "Order Consolidating
Proceedings, Shortening Time to Answer, Setting Hearing and Denying
Requests for Cease and Desist Orders". A public hearing was held on
October 30, 1972. On November 8, 1972, the Comuission entered
Decision No. 80711 which dismissed the complaints for failure to
stdte a cause of action. Complaimants petitioned for a rehearing.
On Decexbexr 19, 1972, the Commission entered an order denying
rehearing. (Decision No. 80848.)

| Complainants petitioned the California Supreme Court for a
writ of review. While the petition for 2 writ was pending, the
- Commission on its own motion entered an oxder reopening these pro-~
ceedings. (Decision No. 81160 dated March 13, 1973.) On July 9, 1973,
the Supreme Court demied the petition for a writ of review "[s]ince
the commission has reopened the cases on its own motion....”
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A duly noticed rehearing was held in these consolidated
matters before Examiner Donald B. Jarvis in Los Angeles on July 12,
1973. The matter was submitted stbject to the filing of briefs
which were filed by September 14, 1973.

We are met at the threshold of rehearing with the contention
of defendants that the Commission had no power to reopen these pro-
ceedings and lacks jurisdiction to modify the previous order entered
herein. Defendants contend that Decision No. 80711 is binding undex
the doctrine of res judicata and that auy modification thereof wouild
constitute a violation of due process. They cite in support of this
contention United States v Utah Construction and Mining Co. (1966)

384 US 394, Golconda Utilities Company (1968) 68 CPUC 296, and cases
referred to therein. |

Complainants contend that the Commission has jurisdiction to
reheaxr these matters and modify Decision No. 80711 under the provisions
of Public Utilities Code Section 1708 which provides that:

"The commission may at any time, upon notice to the
paxties, and with opportunity to be heard as pro~-
vided in the case of complaints, rescind, alter,

or amend any orxder or decision made by it. Any

order rescinding, altering, or amending a prior

oxder ox decision shall, when sexrved upon the parties,
have the same effect as an original order or decision.”

We conclude that the Commission had jurisdiction to order

reopening of these matters on its own motion and to enter an appropriate
order herein. |

1/ All references to code sections are to the Public ‘Ttilities Code
unless othexwise indicated. o
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The Utah Construction case is not in point. It deals with
the application of the doctrines of ccllateral estoppel and zes
judicata to final administrative factual determinations when one of
the parties attempts to subsequentiy relitigate the same facts in a
differeat forum. (384 US at pp. 421-22.) The case does not deal
with the power of an administrative agéncy to reconsider or modify 2
previous decision under a statute like Section 1708.

In Golconda we considered the scope of Commission juris-
diction under Section 1708. Golconda involved the question of wkhether
Section 1708 suthorized the Commission to revoke a previously granted
certificate of public convenience and necessity in 2 subsequent
proceeding where the same facts were presented. We held that:

"However, absent extrinsic fraud or other extraordinary
circumstances, where jurisdiction has not been
reserved and the Commission passes upon a past
transaction, and the adjudication has become final,
Section 1708 does not permit the Commission to
readjudicate the same transaction differently with
Tespect to the same parties.” (638 CPUC at p. 305.)

It is umnecessary to consider whether further consideration of
asserted First Amendment rights constitutes "other extraordinary
circumstances" within the purview of that holding. This is because
we believe that the present situation falls within another holding
in Goleconda where the Commission stated:

"We coustrue Section 1708 as authorizing the
Commission to zescind, alter, or amend decisions
with respect to its prospective regulatory
jurisdiction. (California Manufacturers Assn.
54 Cal. P.U.C. 1393 dle Eastern Fipe L.

Y. Federal Power Com’n., 236 r. 2 s

Ytiorari denied, 335 U.S. 854.)" (6é crud
at p. 305.)




. .
M . *
.

C. 9455 et ali ef o

Since the November 1972 election has taken place there is
o 'possible xelief sought herein which could be granted with sespect
thexeto. However, the issues raised herein are not moot insofar as
they relate to potential conduct. in forthcoming elections. (Public
Utilities Code §§ 701, 761, 770(a); Zeilenga v Nelson (1971) 4 ¢ 3d
716, 719-20; Diamond v Bland (1970) 3 C 34 653, 657; Eye Dog
Foundation v State Board of Guide Dogs for the Blind (1967) 67 C 2d
536, 5423 DiGiorgio Fruit Corp. v Department of Employment (1961) 56
C 24 54, 58; People v West Coast Shows. Inc. (1970) 10 CA 3d 462, 468;
Kirstowsky v Superior Court (1956) 143 CA 24 745, 749.) 1In the
circumstances, any oxder entered herein could only operate prospec-
tively. Thus, while the Commission may change its findings or
conclusions from those in Decision No. 80711, defendants could not
suffer any prejudice thereby.g/ It cannot seriously be contended that
the Comnission, acting under the authority of Sections 701, 761, 770(z2),
and 1702, may not order a utility to prospectively change practices
which have even been previously authorized by the Commission. (See,
e.8., Investigation of Limitation of Liability of Telephone
Corporations (1970) 71 cruc 229, 249-50, findings 17, 21, 22.)
- Furthermore, the Commission has the power to overrule, where warranted,
its prior decisions. As indicated, the Commission is of the opinion
that it has juricdiction o consider these matters on rebearing and
enter an appropriate order herein. The language of the Supreme Court

in denylng the writ of review to Decision No. 80711 fortifies us in
this conclusion.

2/ In Goleonda the second decision on the same set of facts

' 8ttempted To revoke the defendant's ceitifigate of publ%c
convenience: and necesgity - its authority operate. T
hadmthg,rotxonc:iyo effﬁZn of toking away a right already
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The recofd'indicates that defendant Pacific Gas and Electric

Company (PGSE) includes along with each of its customer’s monthly bill
a newsletter called the "PGSE Progress". The first three pages of the
October 1972 PG&E Progress dealt specifically with the majoxr opposi-
tion arguments against Proposition 20, and objections to the measuxe
were expressly mentiomed, Defendant Southern Califormia Edison
Company (Edison) does not have a2 similar mewsletter. Om or about
September 15, 1972, Edison included along with its bimonthly bili to
its customers a letter from its president opposing Proposition 20.
Complainants requested that cach defendant immediately cease
distributing the complained of material and that defendants distribute
at the£r expens¢,to those persons who had received the complained of
distribution, material supporting Proposition 20. Defendants did not
comply with these requests.

| Complainants contend that defendants, as public utilities,
perform a goverammental or public function; that the regulation of the
defendants by the State is pervasive; that defendants are state-
protected monopolies; and that the actions of defendants constitute
state action within the purview of the Fourteenth Amendment.
Complainants next contend that the First Amendment right of free
speech encompasses the right to receive information and the zight of
access to public forums to disseminate information. Complainants
designate the envelope which contains a custonexr’s periodic utility
bill and any other enclosures therein as a ""billing packet". They
assert that the billing packets became public forums when the
defendants included therein political statements designed to influence
the public's vote in an election. Complainants urge that defendants
be restrained from utilizing the billing packet for political puxposes
and that if it {s so used, the Commission oxder the defendants to
include, at their own expense, a statement setting forth the opposite
side of the political issue. Complainants also contend that the
practices complained of comstitute unlawful discrimination against them.
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The defendants contend that the mere £act they operate as
regulated public utilities is not sufficient to make thelr activities
state action. Defendants also contend that the inclusion of the
complained of material along with customers! bills did not make the
billing envelope a public forum. Defendants further asgsert that these
proceedings are governed by the Commission’s decision in Seiden v
PGSE (1972) 73 CPUC 419, which, it is contended, precludes the
grantzng of any relief herein.

| - The Coumission is of the opinicon and holds that the Sciden
case 1s not controlling herein. In Seiden "Complainants sought 2
cease and desist oxder, and pray[ed] for an injunction agaimst
defendant to prevent it from opposing Proposition 9 and from engaging
in other political sctivity.” (73 CPUC at p. 420.) The Commission
dismissed the complaint for failure to state a cause of actiom,
Seiden did not raise the alleged First Amendment questions presented
herezn. In addition, Seiden did not deal with the question of the
including of political material paid for by the shareholders as part
of 2 wailing paid for by the ratepayers. Seiden stands for the
proposition that the Public Utilities Code does mot preclude a
regulated utility from engaging in pemmissible political activities.
Sexden is not g shield which precludes examination in:o the
permissibility of specific conduct.

The material issues presented in these comsolidated
proceedings are: (1) Does the inclusion of political material along
with tke periodic billing of a utility make the contents of the
billing envelope a public forum to which First Amendment rights are
epplicable? (2) Does the inclusion of political material along with
the periodic billing of a utility violate any law or any order or
rule of the Coumission ox consti:ute an unjust, unreasonable, ox
| improper prnc:ice’
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Because of the view which we take of this matter, it is
unnecessary to pass upon various contentions and issues raised by the
paxties. We believe these complaints should be determined under
traditional regulatory principles. Thus, it is unnecessaxy to pass
upon questions of state action,~ what constitutes a public fom,f*-/
and the scope of First Amendment rights of ratepayers and utilities .§/

Compare Jackson v Metropolitan Edison Co. (1974) 42 L ed 24 477 and
Martin v Pacific Northwest e one Co. (9th Cir. 1971)

, Cert, denle Wi untley v Public
Utilities Commission (1968) 69 Cal 24 67,767 FGBI:.ic: Utilities
Commission of the District of Columbia v Pollak (1952) 343 Us 451

and Washington Gas Light Co. v Virginia clectric & Pow. Co. (1971)
438 ¥ 24 248, 57,

Compare Lehman v City of Shaker Heights (1974) 41 L ed 24 770 with
Wirta v Contra Costa ITransit District é1967) 63 Cal 24 51: see
Zs%o?gnner@ons v ochool Committec of City of Boston (1§73)

' d 442.

See Grosjean v American Press Co. (1935) 297 US 244; Columbia

Broadcastiné v_lemocratic Comm. (1973) 412 US 94; Arvins v _Rutgers
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Political activity of a utility cannot be chaxged to the
ratepayers, directly or indirectly. (Seiden v PG&E (1972) 73 .CFPUC
419, 421; PGSE (1952) 52 CPUC 111, 119; PTI&T v Public Utilities Coumm.
(1964) 62 Cal 2d 634, 670; see also General Order No. 77-H.) PG&E
and Edison argue that. the disputed material was paid for out of
earnings and that its inclusion along with the bills did not increase
~the amount of the postage required, and therefore the ratepayers were
not charged for the mailing of the material. We disagree with this
position. | | - |

The cost of mailing periodic bills for sexvice provided is
a utility operating expense. However, when political material is
included in such mailing, the utility and its shareholders dexive the
economic bemefit of utilizing its address list and not having to spend

the equivalent amount of postage. (C. F. Stahl (1965) 64 CPUC 405,
408.) In addition, there is an incremental overhead expense charged
to the ratepayer in processing the political naterial in the envelopes.
Even 1f the ratepayers pay no more, there is no reason to believe that
they wish to confer this economic benefit toward the political posi-
tions of the utility with the amounts they do pay. Utilities and
their shareholdexs wmay not take a free ride on the ratepayers for
political purposes. | -

6/ Complainants herein only attack the distribution of political
material in periodic billings. They do not attack nonpolitical
material, paid for out of earmings, such as the PG&E Progress
which may be included. We do not pass upon that question
herein. There may be material paid for out of ecarnings which
is also of benefit to ratepayers. Such determinations are
left for an appropriate record requiring a ruling thereon.
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In the light of the foregoing conclusions, we f£ind that
PGSE and Edison should be oxdered to desist from including any
political materfial in any mailing charged in whole or in part to
operating expenses. Political material includes any publication
article, letter, cartoon, or other communication which: (L)

Supports or opposes any candidate for elective office. (2) Supports
or Opposes any state or local ballot proposition which appears on
the ballot in any election in the State of California. (3) Supports
or opposes the appointmﬂut of any person to an administrative or
executive position in ‘ederal state, or local government. %)
Supports. or opposes eny change in federal -state, or local legis-
lation ox regulations.

Nothing herein should be construed to limit legally
pernissible political activity by a utilxty and its shareholders.z{
We only hold that such activity may not directly oxr indirectly be
charged to the ratepayers. No other points require discussion.

I/ Columbia Broadcasting v Democratic Comm. , supra- Grosjean v
KEerican PEess 53 supxa; EEBan{eI v_P1&T 9655 64
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The Commission makes the following findings and conclusions:

Pirndings of Fact

1. PGSE includes along with each of its customer's monthly
bill a newsletter called the "PG&E Progress”. The first three pages
of the October 1972 PG&E Progress dealt specifically with the majox
opposition arguments against Proposition 20, and objections to the
measure were expressly mentioned. Edison does not have a similier
newsletter. Om or about September 15, 1972, Edison included along
with its bimonthly bill to its customers a letter from its president
opposing Proposition 20. Complainants requested that cach defendant
lmnedfately cesse distributing the complained of material and that
celendants distribute at their expense to those persons who had
recelved the complained of distribution material supporting
Proposition 20. PGS&E and Edison did not comply with thosze requests.

2. There is no evidence which would support a finding that
Edison ever offered to or actually transmitted any material for
another party in itec billing envelope.

3. There is no evidence which would support a f£inding that
PG&E ever offered to ox actually accepted advertisements or messages
from another party in its Progress.

' 4, Inclusion of the October 1972 PGS&E Progress along with
customers wonthly bills did not make the PGSE monthly billing
envelope a public forum to which First Amendment rights attached.

5. Inclusion of the letter by Edison's president, om or sbout
Septembexr 15, 1972, along with customers' bimonthly bills did not
make the Edison bimonthly billing envelope a public forum to which
First‘Amendment rights attached.

6. It {s improper for a utility to chaxge policxcal activity
directly'or indireccly to its racepayers. :
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. 7. The cost of mailing periodic bills for sexvice provided is
a utility operating expense. Including political wmoterial along with
such mailing, whether or mot it results in increased postage, coafers
an economic benefit upon the utility and its shareholders. Inclusion
of guch material in a bill mailing results in incrementsl overhead
expenses being charged to the ratepayers for the processing of the
matexial along with the mailing.

8. Including the October 1972 PGSE Progress in the envelope
along with the PGSE October 1972 customer bills was unjust,
unxeasonable imprOper and in violation of rules and oxders of the
Commission.

9. Irncluding the letter from Edison'’s president, on or about
September 15, 1972, in Edison's September 1972 customer bimonthly
bills was unjust, unreasonzble, improper, and in violation of xrules
and orders of the Commission.

Conclusmons of Law '

1. The Commission hsd jurisdiction to order reoperirg of these
consolidated matters on its own motion and to enter an appropriate
oxder herein.

2. The issues raised herein are not moot because they relate o

tential conduct in forthcoming elections.

3. Nome of defendants' conduct complzined of herein violated
any First Amendment rights of complainants. .

4. It is unjust, unreasomsble, improper, and in violation of
Coxmission rules and orders for a utility or its sharebolders
directly or indirectly to utilize activities chaxgeable to opersting
expenses for political purpbses.

S5. PG&E and Edison should be oxdered to desist from imcluding
any " political mater:l al in any mailing charged o whole or :x.n part to
opera.ting erxpenaos. . :
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IT IS ORDERED that Pacific Gas and-Electric Company and
Southern California Edison Company shall desist from {including any
political material in any of their mailings which is chargzed in whole
or in part to operating expenses. Foxr the purposes of this oxder,
political material includes any publication article, letter, cartoon,
or other communication which: (1) Supports or opposes any candidate
for political office. (2) Supports or opposes amy state or local
ballot proposition which appears on the ballot in any election in the
State of Califormia. (3) Supports or opposes the appointment of any
pexson to an administrative or executive position im federal, state,
or local government. (&) Supports oY opposes any change in federal,
state, or local leglslatxon or regulations.

The effective date of this order shall be twenty days aftex
the date hexreof.

Dated at ____ Son Prands0  California, this _ B7%
day of _JUNE ., 1975.

Fresadent

OMP%’X!& M

I

B e
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COMMISSIONER WILLIAM SYMONS, JR., DISSENTING
COMMISSIONER VERNON L. STURGEON, DISSENTING

- The majority inadequately treats the comstitutional issues
raised in the comsolidated cases before us. We would amalyze and
resolve the case as follows:

Concern for Free Speech Rights |

By Decision No. 81660 the Commission reopemed this case for
"2 more thorough examination" of issues which are admitrtedly difficult,
complex, and involving broad consideration of its regulatory authority.
As the original decision (Decisiom No. 80711) cautions, complainants'

demend ''raises serious issues containing freedom of speech and of the
press'. '

In the name of the First Amerdment complainants urge that
the Commission compel action which the two private utilities protest
as drastic interference with their rights to f£ree expression guaranteed
by the same First Amendment.

Complainants assert with regard to any intended written
communication by the utility to its customer which contains in any
part a political comment and a bill, the Commission must (1) ban any
corment of political content from the mailing, or altermately (2)
promulzate an access doctrine requiring the utility to imelude
altermate political statements even if the utility is not in agreement.

The First Amendment to the United States Cemstituticm, as
made applicable to the states under the due process clause of the
Fourteenth Amendment, provides that no .state agency shall make any
law or rule "...abrldgmng the freedom of speecb or of the press..."
of any person.

Pacific Gas and Electric Company and Southern Califormia
Edison Company are private corporations. Even though the fact of
regulation may make cextain of their activities, state acticn within
the purview of the Fourteenth Amendment, they are not precluded from
advancing their corporate interests in accordance with law. They,
too, have First Awmendmernt rights to assert their corporate positions.

(Grosiear v Americen Press Co. (1935) 297 Us 233, 2445 Seiden v PG&E
(1972) 73 CPUC 419.)

-1 -
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The Record :
The record indicates that defendant Pacific Gas and Electric
Company (PG&E) mails wonthly to each of its customers a newsletter
calied "PG&E Progress"; the newsletter is seant together wita the
customers' monthly bill in the same envelope. Additional printed
materials, such as PUC hearing notices or energy comservation imserts
are enciosed on some occasions. The utility shareholders pay the
cost of the newsletter publication and costs are not claimed as an
expense in xate proceedings {see Decision No. 47832, October 15, 1952);
general costs of the monthly wailing are recognized as operating expens
in rate proceedings. Articles in the first three pages of the
October 1972 issue of "PG&E Progress" dealt specifically with a
potential crisis in electrical energy supply and major opposition
arguments to the California Coastal Zone Conservation Act Initiative--
Proposition 20~-were expressly menticned. Defendant Southern Californis
Edison Company (Edison) does not have a similar newslerter. On or
about September 15, 1972, Edison included along with its bimonthly
bill to its customers a letter published at its shareholders' expense
from 1its president opposing Proposition 20.

Complainants 2alled upon each of the utilities to cistribute
meterial by the proponents of Proposirion 20, at each utility’s
fxpense, to those customerswho had received defendant’s comments, and
called upon defendants to immediately cease distributing the material
commenting on Proposition 20 to those who bad mot. Each of the

;1ties refused these demands.

The record 1s devoid of any evidence which would’ indicate
that Edison ever offered to or actually tracsmitted any material for
another party in its biliing eavelope. Similarly, there is no
evidence that'PG&E ever offexed to or actualily accepted advertisements .
oT mess ages f*om.anothe* party in its PTOgxess.
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‘Position of the Parties

Complainants contend that the practice of political cotment
in this mancer by the utilities is unlawful discrimination against
them and that under the Public Utilities Code and general regulatozy
principles the Commission should prohibit the complained of activity.
Complainants further contend that defendants, as public utilities,
perforn a governmmental or public function; that the regulation of the
defendants by the State i3 pervasive; that defendants are state-
protected monopolies; and that the actions of defendants coastitute
state action within the purview of the Fourtecnth Amendment.
Complainants mext contend that the First Amendment right of free
speech encompasses the right to receive information and the right of -
access to public forums to disseminate information. Complainants
designate the emvelope which contains a customer's periodic utility
P11l and aoy other enclosures therein as a "billing packet”. They
assext that the billing mailingsbecame public forums when the defendants
included therein political statements designed to influence the pubiflc’s

" vote in an election. Complainants urge that defendants be xrestrained
from utilizing the billing mailing for political purposes and that if
it s so used, the Commissfon order the defendants to imclude, at

endants expense, a statement setting forth the proponents position
on the political issue.

The defendancs contend that they are lawfully e&press~ng

themselves on public issues under their right to free speech.
Telendants maintain that theé mere fact they operate as regulated
public utilities 1s not sufficient o make their activities state
accion. Defendants also contend that the inclusion of the complained
of materfal along with customers' bills did not make the billing
envelope a public forum. Defendants further assert that these
proceedings are governed by the Commission's decision in Seiden v PCAE

(1972), supra, which, it is contended, precludes the granting of sny
relief herein.
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- Discussion

The material issues presented in these comsolidated
procecdings are:

I. The propriety of a uc;lity including communi-
. cations making its views koown on mattexs of
political and public interest in the same
envelope with the bills which each utility

periodically mails to its customers.

II. X£ the activity is found lawful, do amy rights

aceree to complainants by virtue of regulatory
rule or law?

I. The Question of Enclosuxes of Urility Comments ¢x Public Issues
Complainants would allew PGSE to continue communication via
. monthly Issues of "PGEE Progress'' imserted in billing mailing if the
publication were changed so that any expression of the company's
poiltical thoughts was vemoved. (Complainants' Concurreant Opening
Brief, p. 34.) Complainant Bouskey would limit the category of
permissible discussion to "nomcontroversial" matter (Complaint, p. 4).
Corplainant did not define what is encompassed by the classification
"noncontroversial. |
In California there is no law which prokibits a privately-
ovned business from distributing to its customer with its bill for
services oxr goods, a message, be it commerical or political im nature.
For example, Awerican Express may imsert anmouncements as to goods for
purchase or a doctor may emclose a statemeat on Natiomal Health Act
proposals. Even publicly-owned tramsit enterprises with "monopoly”
~ features have been known to display political, as well as commercial,
advertisements placed by third parties on thelr traasit vehicles. Oux
Supreme Court has mot prohibited such practice, but did require that
all third parties must be treated equally. (Wizta v AC Trag§i~ (1967)
68 ¢ 2d-51.)
Here, we have not a case ol commerc_allza*zon, with access
to thizd parties but rather the companies expressing their own
- political views to the customers via letter insert (Edison) and
Newsletter (PGSE) sent with their bills.

-4 -
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. Foxr the state, through its Public Utilities Commission, to
ban such activity absent a showing of compelling state interest would
unconstitutionally interfere with free speech rights of defendaats.
As the California Supreme Court instructed in Huntley v Public
Utilities Commission (1968) 69 C 2d 67 at p. 73:

"The Commission correctly asserts that freedom of
speech is not absolute.” However to justify any
izpairment, there must be compelling state interest...
{which] justifies the substential infringement of
appellants' First Amendment right. It is basic that
no showing merely of a rational relationship to some
colorable state interest would suffice; in this
highly sensitive constitutional area '[olnly the
gravest abuses, endangering paramount interests,
give occasion for permissible limitation.'"
(Citations omitted.)

The Commigsion exercises heavy regulation and control over
defendants in those areas which affect defendants' service £o customers
or rates,& yet as any institution wielding governmental power it must
be properly circumspect when approaching the field of restraining free
- speech. As the Supreme Court of the United States has stated in
United States v Congress of Industrial Organizations (1948) 335 US 106,
p. 121:

Zf Section 313 [of the Federal Corrupt Practices Act] were
construed to prohibit the publication, by corporations

and unions in the regular course of conducting theiz
azfairs, of periodicals advising their members, stock=-
holders or customers of danger or advantage to their
interests from the adoption of measures or the election

to office of men, espousing such measures, the gravest
doubt would arise in our minds as to its constitutionality.

1/ "the primary purpose of the Public Utilities Act...is to imstre
the public adequate service at reasonable rates witaout dis~
riminatlon." "(Citation omitted.) (Racific Tel. & Tel. Co. v
Pubiic Utilities Commission (1950) 34 C 2d 822, 826.)
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Since 1t Is defendants'.comment on public issues, the content
of the message must be classified as thae type "

by the First Amendment." (Wirta, supra, p. 54.) As we are advised
by the Califormia Supreme Court in Huatley v Public Utilities
Coumission, supra, at p. 72:

"[tghe clearest abuse is an outright pro-

ibition of constitutionally protected
form of speech. . . . Reguletion short of
absolute prohibition is also invalid vhen
expression is made dependent on state
approval by the obtaining of a pernit

---0r is conditioned upon obtaining

the approval of a board of censors. . . .
Nor does the restriction beccme permis-
sible because it merely limits the manner

of expression rather than the initial

right to communicate. . . . First Acendment
reedoms are not only protected from pateat
xestraints, but also from more subtle forms

of zovernmental interference." (Ci.tations
cnitted.) | :

. ..undeniably protected

In thelr demand for differential treatment between political
and other-thanfpolitical speech, complainants have made no showing of
compelling state interest justifying a baa on the first but not on the

second; nor does this Commission £ind a rationale compelling such an
order. - ‘

Complainants initfally cited Public Urilities Code Section
202 25 requiring this result. This section reads:

"Neither this part nor any provision thereof, except
when specdfically so stated, shall apply to commerce
with foreign nations or to interstate commerce,
except insofar as such application is permitted under
the Constitution and laws of the United States; but
reference to passenger stage corporations
operating in interstate commerce between any point
within this State and any point in any other state or
in any foreign nation, the commission may preseribe
Such reasonable, uniform and nondiscriminatory rules
in the interest aad aid of public health, security,
% % % convenience, and general welfare as, in its

opinion, are required by public convenience
and necessity."”
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However, the citation is inappropriate since by its own terms, the
portion sought to be iavoked applies to passenger stage corporations,
not electrical and gas corporations.

Likewise inappropriate are later citations by complainants
to the Public Utilities Code Seetion 453, which provides:

"No public utilicy shalil, ac to rates, charges, services,
facilities, or in any other respect, make or grant

any preference or advantage to aay corporation or
person ox subject any corporation or person to any
prejudice of disadvantage. No public utility shall
establish or maintain any unreasomable difference as

to rates, charges, service, facilities, or in any

other respect, either as between localities or as
between classes of service. The commission may

determine any question of fact arising under this
section."” ‘

and Public Utilities Code Seetion 761, which provides:

"Whenever the commission, after a hearing, £inds

that the rules, practices, equipment, applizsnces,
facilities, or service of any public ucility, or )
the methods of penufacture, distributioa, transmission,
Storage, or supply employed by 4t, are unjust,
wnreasonable, unsafe, izproper, inadequate, or
insufficient, the commission shall determine and,

by oxder or rule, £ix the rules, practices, equipment,
3ppliances, facilities, sexrvice, or methods to be
observed, furnished, constructed, enforced, or
employed. The commission shail prescribe rules

for the performance of any service or the furnishing
of any commodity of the character furnished or supplied
by any public utility, and, on proper demand and
tondexr of rates, such public utility shall furnish
Suca commodity or render such sexvice within the .
time and upon the conditions provided in such rules.

. (Complainants' Conmcurrent Opening Brief, p. 39.) These sections in
" context relate to rates and service, and shouid not be stretched to
prohibit expression of political comment by utilities in 2 normal

2anner avallable to all other businesses and individuals.

/
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Neither do complainants reference previous Commission rule
or decision. On the contrary, the Commission has consistently held
that political activity, such as the publication of "PG&E Progress",
is not in violation of law. (Miller v PGSE, Decision No. 67946 dated
September 30, 1964 in Case No. 76C3%/; sefden v PGSE (1972) 73
PUC 419, 421.) : : '

2/ In its 1964 decision, page 7, the Commission states, '"'The record

T presents no substantial factual issue, since defendant has
conceded that it performs the activities complained of [political
and educational activities of PC&E, including publication of
"PG&E Progress'] while asserting their propriety... [Tihere is
no showing that any activity complained of was in vicistion of
any rule, regulation or order of this Commission, was improperly
accounted for, or was otherwise unlawful or unreasonable." .
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Procceding under an adopted Uniform System of Accounts,
substantially similar to that utilized by the Federal Power Coumission,
the Public Utilities Commission has relegated expenditures for
political activity to Account No, 426.4 and has treated that account
as a "below-the~line'" account; in other words, not allowing any cost
to be comsidered as & rate-making expense. This cost anmalysis was
sustained as reasopable by the Califormia Supreme Court, in discussing
the Commission's disallewance of costs for legislative advocacy in
setting rates for a public utility communication company:

"...we agree with the general policy of toe Commission
‘that the cost of legislative advocacy should not

be passed on to the ratepayers and find the
disallowance proper.'” (Pacific Tel. & Tel. Co. v
Public Util. Com. (1955) 6Z.C 2d 634, 6/0.

The historical policy of the Commission is stated in
Pacific Gag and Electric Co. (1952) 52 CPUC 111, 119, as follows:

"It s the Commission‘’s practice in arriving at
expense to be allowed for rate-making purposes

to exclude...expenditures for political purposes...
Thus such expenditures...come out of the stock-
holders' portion of earnings and are not_a

burden on the ratepavers.”" (Emphasis added.)

Ard tke recoxd in this case imdicates tka% no costs or burdems have
‘been passed on to the ratepayers. o

Yet, for this one Issue, complainant would have us abandon
stenderd cost/burden aralysis and embark on a "benefit" analysis
to support the bamning of the commmication cowplained of in the utili-
ties' periodic mailings. No citations for this sigaificant conceptual
. departure are given, ecither to Commission rulings or court decisions.§/

3/ We note that the term "bepefit'" 1s used in C. F. Stahl (1965) 64

CPUC 405, 408, but the case 1s imapposite. There, iz an unprotested
application for a charter-party permit, the Commission found that

2 so-called "free' bus ride for potential customers by a skating
rick proprietor to nis place of business, where he charged
adielssion, was "for compensation' inm that part of the economic
berefit derived frem the admission charge wes fmputed to the trems-
porteticon sexvice, thus brimging suck service undexr provisionms of
the Public TUtilitles Code. ' : :

-9 -
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Undexr the beguliling slogan of avoiding a '"free ride" to
the utilities, the complainants advance their novel theory and
obscure the fact that noincreased cost is being created or is being
transferrxed to the ratepayers. Complainants are disturbed at the
fact that utility companies in their proprietary relationship with
thelr custcmers,-maintain, in the regular course of business,
periodic contact by meams of mail billing procedures znd are able
to avail themselves of otherwise unused postal weight all owances by
sendinrg with the bill additional written materials. Whetber this
material is 2 Public Utilities Code Sectiom 454 notice of rate
Increase applicati‘.on' a mewsletter to customers, or 2 comservatien
rexinder, we judge the practice to be seasible cocduct on the part
of management since it avoids the generation of totally unnecessary
costs Zor emvelopes, handling,and postage of a second mailing.

- In the instant case, mdisputed testimony is that ome mailing to
Edison customers using such Inserts preven..s $200,000 in new costs
from coming Into existemce.

We do not think it reasomable to require the elimimation
of this common sense efficiency. We are particularly cemstrained
not to single out those occasions in which company commmications
contain expressions of political comment as the time to invoke this
"make-expense' doctrine. The most predictable and readily foreseesble
consequence of requiring a second malling will be its chilling effect
on diccussion of vital publ:.c questions and exercise of free speech
by tke utilities.

. The cost alecne will establish a2 menetary threshold ux:der
which it 1s unlikely that issues involving minor sums or issues
concerning more remote interests will hencefortk be discussed.

Addfitionally, in the case when & company operates under an
inposed ban on certain speech 2nd continues to use the single mailing
to commmicate with {ts customers, it will have to exercise self-
censorship lest 2 complaiaing pazty bring it before the Commission
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 for viociating the ban. In sé:eening material from their newsletter,
prudence would mormally dictate a policy to interpret the unpermitted
'speech definition on the cautious side and could be expected to
have an additicnal dampeuning effect on what is said. The requested
speclal rule of this Commission would in effect regulate, burden,
ané restrain political speech, while allowing 21l other forms of
speech free and unfettered expwession. We corsider this result
anomalous in view of the favored position political speech holds.
(Wirta v AC Transit (1967) 68 C 24 51 57 In re Porterfield (1946)
28 C 2d 91, 101. )

The importance of public issues in the energy area such
as fature emergy supply, nuclear power generation, priority for
enérgy'use, all benefit by free aad full discussion. It is in the
public interest to prowote discussiom, not reduce it. No good
purpose is served by adopting complaiments' theory and moving to
binder or close down a reasomable avenue of communication between
the company and {ts customers. The Commlssion, having received no
evidence from complainants of any increase in costs borme by the
ratepayers as a result of defepdants' activities, and having recelved
no argument from complainants of compeliing State interest mecessi-
tating the Interference in defendents' activitics in expressing its
views to its customers, has no reascn to ban or enjoin defendants’
activities which are within the law and our prior decisioms.

II. Tae Question of State Action and
" Right of Enforced Access

Complainants argue, altermately, that if utilities are
pernitted to continue their activity, complainants, being the holdexs
of political'views opposite to those being expressed by the utilities,
hzve the right of access to the billing mailing to express compleinaats’
wviews - this right assertedly being derived under the provisions of
the Unxted States and State of Califormia Constitutioms.
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They quote as their authority:

"Congress shall make no low, . .abridging the freedom
of speech...”" (U.S. Constitutiom, First Amendment.)

"No State shall...deny to any person within its
Jurisdiction the equal protection of the laws."
(U.S. Constitution, Fourteenth Anendment.)

"Every citizen may freely speak, write, and publish
bis sentiments om all subjects...and no law shall
be passed to restrain or abridge the liberty of
speech...” (California Constitution, Article I,
Section 9.)

"All laws of a gemeral mature shall have a uniform

operation.” (California Comstitution, Article I,
Section 11,)

"[N]or shall any citizen, or class of citizens,
be granted privileges or Immmities which, upon
the seme terms, shall not be granted to all

citizens.” (California Comstitutiom, Article I,
Section 21.)

Though both State and Federel comstitutional provisions were
erumerated, complainants' discussions, arguments, and case citations
refexr exclusively to the Federal Comstitutiomal Amendments. We will
likewise discuss these authorities inferring from complainants’
procedure that the essential rights guaranteed in the State comstitu-~ -
tional provisions are included in the two Tederal Amendments cited.

Complainants espouse the view that the actions of the
utilities should be evaluated 2s the action of the State; second,
that, as an actor for the State, inm enclosing a statement of their
political views with the bill mailing, the utilities had created
a "pubiic forum" to which éomplainants' rights to access attach.
Defendants take the position that they are private corporations and the
Zact they are subject to-goqernmbntal regulation does not change the
character of thelr activitics in this instance, which defendants
contend are essentially’private rather than state actions.

=12 -
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A. The Question of State Action
There is wide diffaremce between the parties on the
. questicn of whether the conduct of the defendants comstitutes
state actiom. As stated by the Supreme Court in Columbia Broadcasting
System v _Democratic National Committee (1973) 412 US 94, 115:

"When governmental action is alleged there must

be cautious amalysis of the quality and degree-
of Government relationship to the particular acts
in question. ‘Only by sifting facts and weighing
circumstances can the non-obvious involvement of
the State in private conduct be attributed its
true significance.' Burton v Wilmington Parking
Authority, 365 US 715, 722, 6 L E4 .2d 45, 81

S Ct 856 (1961)." '

Not all conduct of a regulated public utility constitutes state action.
(Martin v Pacific Northwest Bell Teleohone Co. (9th Cir, 1971) 441
F 2d 116, cert. denied, 404 US 873.)

Complainants advance a series of contentions which, in their
view, lead to the comclusion that particular conduct of defendants
Is state action. Applying the principles established in a series
of the U. S. Supreme Court cases, the 1atést of which is Jackson v
Metropolitan Edisen Co. (1974) Us »
42 L ed 477, we £ind none of compladnants’ contentions persuasive.

The Jackson case concerned the utility termination of
service upon reascnable notice of nonpayment of bills. Here, as in
that case, the action complained of was taken by utility companies
which are privately cwned and operated, but which in many particulars
of their business are subject to extensive state regulation. The
court stated, pp. 483-484: |

"The mere fact that a business {s subject to state
regulation does not by itself convert its action
Into that of the State for purposes of the
Fourteenth Amendment. Moose Lodge No. 107 v.
Irvis, [407 U.S, 163} at L/6-177. Nor docs the
fact that the regulation is extensive and detalled,
as in the case of most public utilitiecs, do so.
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Public Urilities Comm'n v. Poilak, 343, U.S.
451, 462 (19527, it may weii be that acts of

a heavily regulated utility with at least
something of a2 governmmentally protected monopoly
will more readily be found to be 'state' acts
than will the acts of an entity lacking these
characteristics. But the inquiry must be whether
there is a sufficiently close nexus between the
State and the challenged action of the regulated
entity so that the action of the latter may be
fairly treated as that of the State itself.
Moose Lodge No. 107, supra, at 176."

Complainants first argue that "'state action" is present
because defendants provide a service of providing electricity, 2
"aecessity of life", which it characterizes as a "public function”.
(Complainants Concurrent Opening Brief, p. 8.) Eowever, the under-
standing of "public function" as discussed In Jackson, supra, p. 485,
is "The exercise...of...some power delegated to [utility] by the
State which is traditionally associated with sovereignty, such as
eminent domainm..." . :
Cowplainants make the claim that "...providing electric
power is primarily a governmental activity whichk is often delegated
to invester-ocwned corporatioms...' (Brief, supra, p. 1l.) Yet,
complainants contentions are historically imaccurate - putting the
cart before the horse. Private companies existed before mumicipal
~action In this area. Couplainants reference Article II, Sectiom 19,

of the California Constituticn. Yet, as the California Supreme
Court obsexved: '

"There was some doubt whether municipal corporatiomns
could acquirxe and operate public utilities until
the Amendment to Article XI, §19 im 1911, authorizing
such corporations to supply their inbabitants with
light, water, power, heat, tramsportation and means

of commumnications. City of National City v. Fritz
(1949) 33 Cal. 2d 635, 555 P. 24 7).
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As discussed by U. S. Supreme. Court in Jacksen, supra,
p. 485, the operation by a private corporation of am clectiem,
town, ox city park would f£it powers traditiomally reserved to the
State, but operation of an electrical service would not.

Complainarts next urge that "state action is present
because...the regulaticn...by the state is pervasive and includes
authority over use of the billing packet". (Brief, supra, p. 13.)
But as the Jackson case instruets, it is not the presence of heavy
regua*im in genmeral, but whether the action in question has been
-specifically authorized and approved.

. The standard of,approval is not one found in state silence
on 3 subject or state inaction permitting a utility to employ such
procedure. The state role must be more actively direct. In Jackson
Métropolitan Edison had £iled a tariff with the State which became
effective 60 days after £iling when not disapproved by the Commissicn.
No statc action was found. In the instant case, complainants have
shown even less coamection between the State of Califormia and
defendants' action. Since defendants are.operating within state law,
no :ar:'_ffs have be_en filed as to political practices, nor are they
required, _"rhe activity does not even rise to the standard cited
in Jackson, supra, p. 487:

"Approval by a state utility commission of suck 2

request from a regulated utility, where the Commission
has not put its own weight on the side of the
proposed practice by oraering it, does not transmute
a practice imitiated by the uti thy and approved by
tke Comm:.ss:.on into 'state action'. At BOST, the
Commission's fallure to overturn this pract:.ce
anounted to no more than a determination tkat a
Pennsylvania utllity was authorized to employ such
2 practice if it so desired. Respondent's
exerzise of the choice allowed by state law where
the initiative comes from it and not rrom the

tate, does,not make its action in doing so

Tstate action' for purposes of the Fourteenth
Amendment.” (Emphas:{.s added.)

- 15 =
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Comp..f.«..::.an"s finally argue that "state action” is preseut
because of the monopoly status allegedly conf ferred upon each of the
utilities by the State of Califormia. The argument of monopoly
status was raised in Jackson as well but the Court found it not
detexmirative of changing utility's private actlon to state 2ction.
Citing the factual situations in prior cases Public Utilities
Commission v Pollak (1952) 343 US 451 and Moose Lodge No. 107, supra,
the Court pointed out that the monopoly features in either of these
cases was insufficient to find state action.

Pollack Involived broadcasting a commercial radio station

 with musiec, advertisements and pews on a moncpoly bus line. As
in our instant case with the transwittal of political views with
the bills by a utility with a service territory momopoly, the
comnection between the monopoly feature and the complained-of activity
provide an insufficient relationship to comstitute state action.
Mailing of political messages is an activity freely open to com- .
plainants. They may use the auspices of the U. S, Mails and,
as opposed to the utility’s customer list whick contains many
businesses and non-voters, complainants' message could be sent to
voters from 2 current listing provided by the registrar of voters.
Contrast this to Jackson, where the relationship between the activity
complained of (a service discontinuance) and the monopoly (electrical
service) were much closer amd still held insufficienc to constitute
state action.

No argument or evidence :!.s offered by complainants to
suggest a symblotic relationship presented in Burton v Wilmington
Parking Authority (1961) 365 US 715. _

In summary, following the analysis laid down in Jackson,
supra, it can be said that all of complainants' arguments taken
together show no more than that each of the defendants is a heavily
::egulated private uti lity, enjoying at least a partial monopoly
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in providing 2n clectrical or electrical and gas sexvice within itc
‘territory; and that each utility commmicated its own political views
to its customers in a manner which this Commission finds permissible
under state law. Under the rule of the U.S. Supreme Court, as lald
down in Jacksom, supra, this is not sufficient to comnect the State
of California with each of the complainants' 2ction so as to make the
latter's conduct attributable to the State for purposes of the
Fourteenth Amendment. ' |

Yor is this a situation of state action 2palogous to the case
cited by complainants of Bommer-Lyoms v School Committee of the
City of Bostonm (1973) 480 F 2d 442. (Court of Appeals, First Circuit,
unreviewed by U.S. Supreme Court.)

Bere, we have.a private company using the mails; there, the
Boston school board, a goveramental agency, in ome iImstance drafted
its own political message and in the second Instance selected
private parties to express the view the school board favored. Further,
instead of using the mails, the board used the government-owned
school system in the following mammex: 'A message which is ready
for distribution is first. transmitted by telephone from the Deputy
Superintendent to six area Assistant Superintendents and them by them
to the individual schools in their charge. At the schools the
message is typed, reproduced, acd distributed to teachers who then
deliver it to each individual student." (480 F 24 at p. 443, fm. 1.)
Tke facts clearly distinguish‘the two situatioms.

- 317 -
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B. The Cuestinon of the Rigur of Ea‘o

Without the determinatioa that the private action of the
utilities constitutes state action, there can be no finding of "public
forum' or the enforced right of access. (Lloyd Corp. v Tanner (1971)
407 US 551, 567; Shelley v Kraemer (1948) 334 US 1.)

However, in order that a principal issue ralsed by
complainants way be determined we will assume, arguendo, the presence
of "state action” and examine whether cowplainant has the constitutional
right to the relief requested, namely access to the billing envelopes.

- Complainants argue that they have a coostitutional right to
include their "reply' to comments of the utilities in the same
envelope, citing "public forum" cases and The Federal Communication
Commission's "fairmess doctrire'.

We note at the outset that many major cases relied upon by
complainan:s have beén“bvercurned, distinguished,;o: modified by
subsequent decisions of the United States Supreme Court: 1. Business
Executives Move For Vietnam Peace v Federal Communications Commission,
(1972) 450 F 24 642 overturned in Columbia Broadcastingz System v
Democratic Natioral Committee (1973) 412 US 94. 2. Tormillo v Miami
Herald Publishing Co., (1973) 42 U.S.L.W. 2074 overturned in Miami
Herald Publishing Co. v Tornillo (1974) us 41 L ed 2¢ 730.

3. Red Lion Broadeastinz Co. v FCC (1969) 395 US 367 modified in C335
v Democratic National Committee (1973), supra. 4. Wirta v AC Transit
(3967) 68 Cal 24 5 L and PUC of District of Columbia v Pollak (1952)
343 USs 451 distinguished in Lehman v City of Shaker Heights (1974)
—US__,411Led2d 770. 5. Marsa v Alabama (1945) 326 US 501 and
Local 590, Amalgamoted Food BEmplovees v Logan Valley Plaza, Inc. (1968)
391 US 308 distinguisked in Lloyd Corp. v Tamner (1971) 407 US:551.
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Cases estavilsaing "public ‘ormms possess three character-
istics which we do not find present here: (1) Either the property
in question is owned by a goverrmental agency or it was private
property which had been opened to the gemeral public for the benmefit
of the property owcer but thez demied to a particular Zndividual or
group because of the views they wished to express, & (2) The £free
speech issue was uniquely related to the property in question,S/.or
(3) The scarcity or absence of other avenues of communication to
reach the appropriaté audience.

In Lloyd Coxp. v Tamner (1971) 407 US 551, the Court
limited such cases as Marsh v Alabama (company-cwned town), supra, and
Local 590 v Logan Valley, supra, to cases where exceptiopal.circumstan-
ces would justify impairment of private property rights. In mot finding
2 "publit"forum"'for'pamphleteeringin a shopping center mall, the
‘Court required the presemce of both the second and third conditiona

© described sbove before it could make such a fiading.
‘ ' In the instant case the property imvolved is not that of
.government but that of thke utilities, and they have not opened
their publications nor the billing envelope to amy member of the
general public. As’'the record indicates, there is no evidence that
either utility ever zccepted advertisements or messages for this
malling from third parties. In examining defeadants' conduct we
find expression of their own thoughts but no others. Thus, we do
not have a situation where either defemdant has gome into the business
of accepting advertising and has tried to limit the scope tkereof.

For instance, Wirta v AC Transit (1966) 68 C 2d 51, the district
accepted come relal ane selected politzcal advertisements from the
public but refused to accept plaintiff's advertisement. -

Example, in Logan Vallev the picketers were challenging labor
practices at the shopping center.

Example, in Red Lion, the court found significant the physical
fact of’the Ibmitea ﬁumber of aixwaves available.
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Contrast that with Wirta v AC Transit, supra, where deferdants
solicited third party commercial and limited political advertisements
or lebman v City of Shaker Heights, supra, where third party
commercial advertisements were present. We do not find that the
exercise of first amendment rights of self-expression carries with
it, by virtue of constitutfonal mandate, equal time or access
provisions. Additionally, the issue - coastline conservation - was
not uniquely related to the billing packet. Proposition 20 affected
the State in geperal and the utility only insofar as gemeration and
environmental protection programs may have been effected. But no
significant correlation is present .petween proposed forum and issue,
unlike the union with grievances against a particular shopping
center. Furtbher, unlike allegations in radlo broadecasting and
newspaper cases, the medium of commmication is not affected with
scarcity or special problems. The medium used is the U, S. Mails,
open to all complaimants and defendants alike. We are mot comvinced
by cowmplainants' arguments of the uniqueness of defendants' medium.
The xecipient 1s not required to read all inserts in the billing '
packet. Discretion not to read is amply available - unpecessary,
Insexts can be tossed away. As Justice Douglas observed in distin-
guishing billboards from newspapers in Lebman v City of Shaker
Heights (1974) Us ~ 41 L ed 2d 770, p. 780:

"fOther forms of advertising are ordinarily

seen as a matter of choice on the part of the
observer. . . . In the case of newspapers

and magazines, there must be some seeking by the
one who is to see and read the advertisement.'”
(Citation omitted.)

As mentioned earlier, existemce of addresses is not unique;
complainants may obtainm 2 more concentrated list of those able to
affect clections from the local registrars of voters.
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Complainants seem to argue that inherent Iin the First
- Amendment iIs a "fairmess doctrine” analogous to the statutory require-
ment found in the broadeast f£ield. Yet, the two cases complainants
cited in this field, Red Lion Broadeasting v FCC (1969) 397 US 367
and Columbia Broadcasting Svstem v Demoeratic National Committee
(1973) 419 US 94, do mot bear this out. Red Lion stands for the
proposition that the statutorily permitted FCC "fairmess doctrine”
is not violative of the broadcasters' First Amendment rights. Yet,
the Court noted in CBS, supra, p. 110, "...Congress' flat refusal
to impose a 'common carxier' right of access for all perSons wishing
to speak out on public issues..." Moreover the Court notes FCC
policy at p. 113, "...no private individual or group bad the right
to command the use of broadecast facilities." It proceeds to fiad
no right to access on part of plaintiffs. |

Complainants also rely on Florida's Supreme Court decision
in Tornillo v Miami Herald Publish Co. (1973) 287 So 24 78 which
upheld the Florida "right of reply” statute which granted a political
candfdate a right to equal space to xeply to criticisms on his
record by 2 newspaper. The U. S. Supreme Court overturned the case
in Miami Herald Publishimg Co. v Tornillo (1974) , S,
41 L ed 2d 730 finding the "right of reply"” statute violative of the
guarantees of the First Amendment. Thbugh speaking principally to
the right of free press, the application to the right of free expression
in general is apt when the Court said: '

"[5] Faced with the penalties that would acerue

to any ncwspaper that published news or commentary
arguably within the reach of the right of access
statute, editors might well conclude that the safe
course is to avoid controversy and that, under the
operation of the Florida statute, political and
electoral coverage would be blunted or reduced.
Government enforced right of access inmescapably
"dampens the vigor and limits the varicty of
public debate’,..." (Citatioms omitted.g

(41 L ed 24 730.) . :

-2;}. -
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Complainants argue for a different result if the mewspaper
1s state-supported and cite Lee v Board of Regents of State Colleges
(1971) 441 F 24 1257. (Distinguished by the U.S. Supreme Coust in
Columbia Broadecasting System v Democratic National Committee at 36
Led 24 798, fn. 23.1.) In Lee the publishers wmade their medium
open to commercial and selested political advertisements of thixd
parties, but such is not the fact with the utilities in the instant
¢ase who have not opemed their commmications to third parties,
comrercial or moncommerclal. More appropriste is Avins v Rutgers,
the State Unsversity of New Jersey (1967) 385 F 2d 151. (Cert
deafed 390 US 920, 19 L ed 2d 982.) The case has been cited as
authority In two cases arising out of Califormfa: the Court of
Appeals, Ninth: Circuit, cited Avins as authority for including among
a publisher's rights, the right to decide what to print, Pursey v
United States (1972) 466 F 2d 1085; the U.S. Supreme Couxt cited
Avias for the prineiple that "...the constitutional right of free
speech has never been thought to embrace 2 right to require a
journalist or any other citizen to listem to a persomn's views, let
alope a right to require a publisher to publish thosc views In his
zewspapex', Pell v Procwmier (1974) 41 L ed 24 495, p. 501-

' TUnder the facts in Avins, supra, complainant argued that .
editors of the law review published by 2 state-supported university
refused to accept an article with political views wmacceptable to the
editors. While admitting that Rutgers is a state Institution, the
court found no right to enforced access arising from the First
Ameﬁdment. As the court stated, "The right to freedom of speech does
not open every avenue to onme who desires to use a particular outlet
for expression." (385 F 2d at 153.)

We would make the following Lindings of fact and conclusions

of law:
-Flndlngs of Fact

1. PGSE mails monthly to each of its customers a mewsletter

called "PG&E Progress'. The newsletter is sent together with the
customers' monthly blll in the same envelope.

- 22 -
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2. Edison does mot have a similar mewsletter, but occasionally
includes additional printed materials in the same envelope with bills.
3. Proposition 20 provided for the emactment of the Coastal
Zone Comservation Act and was one of the propositioms.om the statewide

ballot of the November 7, 1972 electioms.

4. In the October 1972 issue of "PG&E Progress" some of the
axticles discussed the potential erisis in electrical emergy supply
and opposition arguments to Proposition 20 were mentioned.

5. On or about September 15, 1972, Edison included along
with its bimonthly bill to its customers, a letter from its president
opposing Proposirion 20.

6. The cost of the publication of "PGSE Progress' and the
letter from Edison's president were paid for by shareholders.

7. The mailing expemses commected with periodic billings are
recognized as operating expenses in rate proceedings in determining
the amounts paid by the ratepayer.

8. The combining of utility company comments om public issues
with utility bills did not increase operating costs or result in a

~ situation causing higher rates to the ratepayer.

9. A separate mailing of utility company comments and utility
bills would create greatly increased costs over that of distributing
the materials together. In the case of ome Edison malling, postage
costs alome would approximate $200,000 in new costs.

10. Complainant Boushey demanded that PGSE stop distributing
with its bills "PGS&E Progress" containing PGSE's couments on
Proposition 20; and further that PGSE at PGSE's expense, distribute
to its customers who had received "PGS&E Progress", material by
complainant commenting on Proposition 20.

1l. Complainants Harris and Griselle demanded that Edisen stop
distributing with its bills, the letter from Edisen's president
commenting on Proposition 20; and fuxrther that Edison at Edison's
expense,; distribute to its customers who had received the letzer,

- material by complainants commenting on PrOposition 20.
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12, PGEZE Gid mot agree or comply with complainuat ESouskey's
demand. Edison did not agree or comply with complaﬁnants Bzrris and
G*xselle s demand.

13. 1In no instance was it shown that PGSE ever offered to or
actually transmitted any material for zmother party in its billing
eavelope. ' '

14. In no instance was it shown thet Edison ever offered to
or actually transmitted any matexial for another party in its
billing. envelope.

Cenclusions of Law

1. The Commission has jurisdiction to order rzeopening of these
consolidated matters om its own motion and to emter an appropriate
order herein.

| 2. The issues raised herein are mot moot because they relate
to potential coanduct in forthcoming electioms.

3. The inclusiorn by an individual business of written comments
by that company, including political statements, with 3 bill to its
customers is not illegal under gemeral case or statutory law of the
United States or the State of Califormia.

4. Complainants are not precluded from gemeral use of the maiis
in distributing to the electorate their views on Propositionm 20.

5. No Commission rule, Commission decisiom, or provision of
the Public Utilities Code prohibits a regulated utility £
communicating its views, political or otherwise, to its customers
with its periodic billing,whcre cost of publication is borme by the
shareholdersu&ndoperating coshs to the ratepayer are not increased
thereby. .

6. No compelling state interest exists which.nccessicates ox
justifies the State of California, through the agency of this
Commission, from interfering with either PGSE's or Edisen's activities

in expressing its views by way of newslet:er or letter wmth its bills
to its customers.
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