Decision No. S4581

BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the-Commission's )
own mot ;:r izto the operations,f , oo -
xates, charges, and practices o | 6ase No. 9756.
and- HEAI.‘.I:H ENIERPRISES CORPORA’IIGN S . _
a2 New York corxporation, doing. bus- ) I
mess as LASSEN FOODS INC. i/

Harold Eugene Smith, for himself; and Ralph A.
Sceales and Rifkind & Sterl:.ng, Incorporated
By Sherman L. Stacey, Attorney-at-Law, for
Lassen Foods, lnc.; respondents,

Ira R. Alderson. ,_Jr., Attornmey-at-Law, and
E, E, Canoor, tor the Comm:.ssion staff

OPINION

This is an investigation on the Commission's own mot:.on
“nto the operatioms, rates, charges, and practices of Harold E.
Swith (Smith), for the purpose of determining whether Smith charged

less than the applicable minimum rates and failed to observe certain
documentation and other rules in Minimum Rate Tariff 2 MRT 2) in

comnection with transportation performed for Health Enterpnses
Corporation, doing business as Lassen Foods, Imec. (Lassen). :

Public hearing was held before Examiner Arthur M. Mooney- |
in Chico on October 1 and 2, 1974, and the matter was submitted on
the latter date. By Decision No. 83807 dated December 10, 1974,
submission was set aside, and the matter was set for further hear-
ing at the request of respondents. At the fnrther hea.ring held

1/ Tte caption was amended at the hearing to show that Lassen is &
part of Health Entexrprises Corporation, and that they are not
separate, independent corporat:f.ons.
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in San Francisco on December 17, 1974, no additional evidence was |
presented, and the matter was again submitted subj ect to tne £iling .
of concurreat briefs on or before January 26, 1975 which have been
Teceived.

At the time ©of the investigation by the COmiSSion‘ staff
referred to hereinmafter, Smith operated pursuant to a rad:i.'a‘l high-
way common carriexr permit from his home in Gridley, he bad three .-
tractors and two vams and a flat semitrailer, he employed two . -
drivers, and he had all applicable minimm rate tariffs and distance :
tables.: His gross operating Tevenue for [fthe year end:x.ng June 30
1974 was $77,048, : o
Staff's Evidence ‘

' A staff representative testi...ied that ke v:.sn'.ted Smiu.h'
place of business on various days during March, May, and June 1973
and reviewed his records relating to transportation performed for
lassen during the period July 1 through December 31, 1972. He
stated that all of the transportation in issve was either from or
to Lassen’s plant in Chico; that the plant is not. served by rail
facilities; that Lassen manufactures Granmola products at the plant;
that the outbound shipments consisted of various types of Granola
products in cases; that the inbound shipments consisted of raw
materials and ingredients used in the:  manufacturing and processn.ng
of these products; and that all freight charges were paid by Lassex.

The representative testified that the freight bills issved
by Smith for the transportation in question were in the form of a
weekly manifest type of billing inveoice; that he bad no support:.ng
documents’ ia his possession for the individual shipments listed on. '
each invoice; that most of the iuvoices were for either :Lnbozmd or
for outbound shipments only, and the balance were. for bot]r that
Swith did not have several of the :.nvoiceo, and it was necessax‘y a.o |
obtain them from Lassen; that the invoices did not include the date,
destination, weight, or commodity description for the var:z.ouo .
shipments listed thereom; and that because of these deficienc:tes,
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1t was not possible to determine the applicable rates for any of
 the tramnsportation from the other information on the invoices. He
pointed out that Smith calculated the charges for the outbound ship-
ments on & per case basis and for the inbound shipments on a per
case, per drum, or similar flat charge bases. The witness explained
that Smith, at his request, obtained copies' of the supporting bills
of lading for most outbound shipments and the sales involces' and pur-
&hase orders for many inbound sbipments from Lassen and made them
available for his review; that he made true and correct. photocopies
of these documents and the weekly invoices; and that the photocopies
are included in Exhibits 1 and 2. The xepresentative testified: that
he was informed by the plant manager of Lassen that the Granola -
cereals it produces are rolled oats with various comb:.nat:.ons of
nuts, frult, raisins, and coconut; that they are: cracked, grcxmd
and rolled but not granulated; and that they can be used without
further coolking or preparetion with boiling water with the exception
of the following four varieties which must be cooked: 14 Grains and
Seeds Cereal, 0ld Fashiomed Rolled Oats, Sunflower Seeds, and Wheat
Germ., He stated that with this additional irformation, the \mder-
lying documents from the shipper, and the description of certa:’.n
inbound commodities furnished by Smith, it was then possible to

rate all of the shipments in Exhibits 1 and 2.

Tke representative stated that Smith bad informed aim -
that Lassen had fssued no split pickup or delivery or multiple load
instructions for any of the transportation; that the only record
Smith bad of his accounts receivables was his bank deposit book;
that the payment of only a few of the invoices could be "'ve:ifi'ed
from this; and that the payment of the balance of the :{.nvo:‘.ce's' had
to be verified from the payment records of Lassen. He asserted
that Smith had informed him that he was new in the transpoftetion
business and not experienced with Commission tariffs and that the .
nethod of billing he used was eas:’.er than the one specified in the .




.\ } . .
Lt v . v . | .

C.9756 ' NB

tariff which he did not understand. The witness stated that late
in 1973, Lassen was merged into Enterprises.

A rate expert for the Commission staff testified that he
took the sets of documents in Exhibits 1 and 2, together wit:b. the
supplemental information testified to by the representative, and |
formulated Exhibit 4 which shows the rate and charge assessed by
Smith for the inbound shipments and' the total amount of ‘his invoices
for the outbound shipments, the minimum rate and chazge computed by
the staff for each of the inbound and outbound shipments, and the
resulting undercharges alleged by the staff. According to Exhibn’.t 4,
the amount of the undercharges for the inbound shipments was’
$1,336.72 and for the outbound shipments was $14,248.86, aund the
total of the undercharges for doth was $15,585.58.

The rate witness testified that since thcre were mo written
instructions from the shipper to combine any of the.separate' ou_t-
bound shipments as multiple lot or split delivery shipments as
required by Items 85 and 172, respectively, of MRT 2, it was neces-
sary to rate each individual shipment separately. He stated that
Smiti did not issue bills of lading for any of the imbound shipments

s xequired by Item 50 of MRT 2 and Item 360 of National Motoxr
Fre;.ght Classification A-12 (NMFC A-12); that because of the lack of
sufficient information ou the billing invoices issued by Smith for
the outbound shipments they did mot comply with the provisions of
paragraph 2 of Item 255 of MRT 2 which require the caxrier: to issue
freight bills with sufficient information thereon from which a
determination of the applicable minimum rates and charges can be
made; that the billing invoices for the inbound shipments more
closely complied with the freight bill requirements; that Smith
did not retain in his possession copies of bills of lading and
certain other documents, subject to the Commission's imspection,
for a period of at least three years as requixed by paragraph 5 ‘
of Item 256 of the tariff; and that in his opinion, the fact that
Lassen bad copies of the bills of 1ad:£ng for the outbound .,b:.pmen..s
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was irrelevant since they were not under Smith's control, and it
was necessary for him to ask permission to obtain them. He also
pointed out that Smith had not based his charges on the cents pex
100 pounds unit of measurement stated in MRT 2 for the commodities
transported £s required by Item 257 of the tariff.

The rate expert testified that the products transported
in substantially all of the outbound shipments were Granola, Vita
Grain, Honey Almond Crunck, and Frunola, none of which requlre cook=
ing or further preparation with beiling water; that these conmodi-
ties are subject to the Class 100 less-than-truckload snd Class 70,
zdnimum weight 16,000 pounds, truckload ratings provided in Item
42315 of NMFC A-12 for "CEREALS, NOI, in barxels, boxes, Packages
193 or 1115; also TL in Package 240"-2/ that the lower classifica-
tion ratings in Item 42310 could not be used beccuse the item: is
restricted to such cereals which require cooking or further -
preparation with bolling water; that since the products are not
granulated, the lower classification ratings for cooked, granulated
cereals in Item 42390 could, likewise, not be applied' and that in
the several instances where other cereals were included in outbound
shipments, he used the applicable classification ratings for them in
his rate calculations. Late-filed Exhibit 5 of the staff includes a
copy of a tramsmittal letter from CTA to the staff, dated?July_30;-
1974, and three letters attached thereto. Two of the‘attachﬁents
are copies of letters of the National Classification Board‘(NCB)
regarding the classification of a ready to eat Granola-type cereal
apparently similar to the four cereals named above. Ome of the‘\CB
letters is dated May 1, 1972 and the other is dated April 9,_1973
just before and after the staff review perzod respectively. Nelther

27_1'Ee abbreviation NI &s used 1n the chsszficatﬁn refers To.
"not more specifically described herefn-",,
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involved California shippers nor were copies sent to amny of the
respondents, Both stated that the NCB is of the opinion that this’
type of cereal is subject to the ratings in Item 42315 of the NMFC,
which are the oues applied by the staff.

The rate expert pointed out that reduced ratings for
cocked, ready to eat, Granola-type cereals were added to NMF 1004~
in new Item 42380 in Supplement & thereto, which became effective
Jue 21, 1974; that the new ratings are Class 65 less-than-truckload
and Class 45, minimum weight 30,000 pounds, truckload' and that
although there are lower ratings for these products today, they
cannot be applied retroactively to the staff review period. He
asserted that even if the lower classification ratings in Item %2310
could have been applizd to the transportation in issue or if proper
master documents for split deliveries bad been :‘.ssued there st:.ll
wouid bave been undercharges. : ’

Respondents Evidence

. Swith testified that prior to mid 1970, he had 'been in
che business of buying and selling various commodit:.es for a nm::ber
of years and drove his own truck to transport his own. merchand:.sc-
that in mid 1970, he was requested by the formexr owner of I.assen,
who was a friend of his, to bhaul Gramola; that he agreed and ‘
obtalned the necessary permit from the Commission; that prior te
this time, he had mot been an employee of Lassen but has been sub-
sequent thereto; that his duties as an employee of Lassen were
separate and apart from his trucking services for it and Included
puxchasing , seeing that his trucks were loaded, and scheduling znd
routing shipments; that he is compensated for these services; that
the payment he xeceives from Lassen is very small, but he does |
obtain family group insurance through it, which he pays for himself :
that he does not perform amy dispatching ox other duties for Lassen
in comuection with any transportation performed for it by othex
carr:iers, that during the staff revu.ew period he had a desk at
lacsen which he shared with the plant manager and has had an offa.ce




therc since; that during 1972, he hauled for Lassen only; that |
although his permit is issued to him as an individual, he calls his
business Gene's Trucking; and that he now operates two trucks, one

of which is driven by his brother-in-law and the other by himself.
Smith stated that he did not completely understand the

tariffs that were furnished to him by the Comn...ssion, that Lassen
and he agreed on prices which he thought were fair to both and ‘at .
the level of the applicable minimum rates; that he was not aware
that his rating methods were in erxror; that the staff representa-
tive during the investigation instructed him in the proper method
of rating shipwents; that since that time, Lassen has been fmish—
iag him with the necessary master documentation for split del:{.verles
and multiple lot shipments, aad ke has been rating them correctly;
and that bad the proper master documentation been issued c‘un:'mg\.the
review period, the charges assessed would have been very close‘ to
the applicable minimum rates. As to the bills of lading and other
recoxrds that were not at his home, he asserted that he did kave: thev
cuxrent ones; that he returmed them to Lassen when he was finished
with. them; that he had no d;ff:.culty in obtaining them from Lasser
for the staff investigator; and that he now keeps them at his home.
The General Manager of Plant Operations of Lassen testi-
fied that in 1972, Lassen was acquired by Marketing Resources and
Appiication, Inc., which.later changed its name to Simera Coxrp.:
that in November 1573, Lassen was merged into aund :’.s now a. ficti-
tious name of Health Enterprises Corporation, another subsidiary of |
Simera Corp.; and that he has been with Lassen since February ,;.973
He stated that the ready to eat Granola cereals produced by Lassen
are concentrated and packaged in one-pound.containers approximately
7-1/4 by 4~1/4 by 1-1/2 inches in size, 12 to a shipping case;
that most other ready to eat cereals, such as Wheaties, are iight
and bulky and packaged in contaimers approximately 2-1/2 times
larger and weighing about the same as the Granola packages' and "‘-ﬂt' ,
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the higher ratings in Item 42315 of NMFC A-12, which the staff
applied, are subject to a minimum truck load weight of 16,000 pounds -
and were desigred for the 1light and bulky cereals, whereas, the
ready to eat Gramola cereals are more closely amalogous to the com=
modities described in Item 42310 which are heavler and denser, have
substantially lower ratings, and are subgect to a 40 OOO-pound
minimm truck load weight.

The witness for Lassen testiffed that in 1972 Granola was
& new type of cereal and had not been shipped ox cl,assified‘ before;
that during the review period, Lassen primarily used three carriers
for its transportation needs, Smith for most of :f.ts: intrastate
freight and Pacific Motor Trucking (PMI) and Consolidated Freight-
ways (Consolidated) mainly for interstate shipments, that there was
confusion at this time by carriers and shippers as to the proper
classification of the ready~to-eat Gramola; that both PMT and
Consolidated applied the lower classification ratings in Item 42310
of the class:.f:.cation to such shipments; that after the ‘conzﬁeneement
of the staff investigation in’ eaxly 1973, he wrote CTA, at the sug-
gestion of PMI and Consoln.dated regarding this problem and was
referred by it to the NCB. 'n;.e witness' late-filed Exhibit &
includes copies of his classification request and. proposed classi-
fication change, both dated Jume 29, 1973, for the ready-to-eat
Granola cereals to the NCB, its letter of July 17, 1973 to h:'.m
concerning proposed changes, and the NCB's letter of Jamuary 31,
1974 stating that a new item providing Class 65 less-than-truckload
and Class 45, minimm weight 30,000 pounds, truckload rat_:tngs would
be added to the classiffcation. The witmess asserted that there
was never any intention on anyome's part to apply incozzect. rates
to any of the tramsportation in issue and that there was always an
honest effort to comply with all regulations. ‘
Position of Parties IR

Briefs were filed by Lassen and the staff. None was filed
by Smith. ' . o | e PRI
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In its brief, Lassen, in addition to reviewing the
evidence, asserted that Gramola is 2 generic name for cereals made
from rolled oats and other natural grains; that all of the Gramola’
shipments should have been accorded split delivery rating privileges;
that the ready to eat Granola shipments 'should have been accorded
the lower classification ratings in Item 42310 of NMFC A-12; that
by so doing, the undercharges alleged by the staff would be sub-
stantially reduced, if not elimirated; and that the new owners of
Lassen should zot be held accountable for any undercharges that
might exist. It argued that with the exception of the requirement
in paragraph 2 of Item 172 of MRT 2 which requires the consignor to

ssue to the carrier at the time of or prior to the init:Lal pickup
a s:.ngle document summarizing the componen.t parts, all other docu-‘ |
mentation requirements for a split delivery sh:.pment were comol:x.ed
with; that all bills of lading for a shipment were prepared by
lassen and picked up by Smith at one time and issued by h:t._s_ signa-
ture; that the bills of lading together contained all of the‘ )
information which is requixred to be shown on ‘the si.ngle document ; that
providing Smith with & separate single sheet would have served no
useful purpose; that the violations were technical, inadvertent
exrrors and were due entirely to a lack of ikmowledge and understc.nd-
ing of the applicable tariff rule by both Lassen and Smith' and
that the only equitable method of rebilling the shipments would be
to allow split delivery billing. It asserted that even a‘.»suming
shipments of ready-to-eat Gramola were subject to the higheA. rat:.ngs
in Item 42315 of the classification during the staff review per:.od
with which it does not agree, it would be unjust to now require |
Smith to rebill on this higher basis for such past transportation
when other carriers in hauling interstate shipments for it and 'per- |
forming transportation services for its compet:’.tors dur:.ng the same ‘
period applied the lower ratings in Item 42310 to such shipments.

The staff, in its brief, argued that it had proven 'by the -
evidence :Lt presented that Smith had not eompl:f.ed with certain
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documentation rules in MRT 2; that nome of the'tranSporcation in
issue could be rated as split deliveries; that the classification
ratings it applied to the ready-to-eat Granola shipments wexre the
applicable ratings for these products during the 1972 review :
period; and that the rates it computed and the resulti.n'g undercharges
axe correct. It pointed out that Item 4238C which provides lower
ratings for the ready-to-eat Gramola was not added to NMF 1004

wntil 1974 and that it is an established principle of tramsporta-
tion law that rates are not decmed unreasonable because 'they are
subsequently adjusted. (See Manden Creamery & Produce Co. v

N.P.Ry. (19389 226 ICC 179, John Nix & Co. v Railway Express Agency,
Inc, (1940) 238 ICC 60, and Stimson v ASR R.R. (1945) 262 ICC 125.)
The staff recommended that Smith be fined :Ln the amount . of the

undexcharges plus a p\m:.tive fine of $500.
Discussion ‘

We agree with the ratings and resulting mdercharges cal- e
culated by the staff rate expert.

Smith has completely disregarded the requirements of MRT 2.
Not only were the éharges he ‘assessed below the minimum rate level,
they were not stated in the per-lOO-potmds unit of measurememt
specified in the tariff for the commodities transported as required
by Xtem 257, Ee did not issue bills of lading or fre:.ght bills
wita all the necessary information for many of the- shipmfmts,"&s
required by Item 50 and paragraph 2 of Item 255, respectively.
Since there is some question as to whether Lassen's off:f.’ce should
be considered a place of business for Smith since he had’ a desk
there, it is possible that the documents at this location m:x.ght be
considered in his possession. While it could be. technically argued
that Smith nonetheless violated paragraph 5 of Item 256 by' rot M
having copies of those documents he falled to :.ssue in his possession-
for the Commission's inspection, we will not for t.he p\n:pose of th:.s
proceeding find a violation of this tariff prov:‘.sion- , _5,
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The assertion by Lassen that i:udiv:[dual outbound loads

to which Smith had applied flat per case charges should now be con~-
solidated as split delivery shipments under the provisions of MRT 2
is withort merit. As pointed out by the staff paragraph 2 of:
Item 172 requires that the consignor furnish the carrier with a
single document setting forth in summary the total numbexs and kinds
of packages, description of articles, and total weight of all com= .
modities described in the bills of lading for each compoment part,
2nd in addition, the single document must reflect the total numbex
of pieces and total weight of all commodities in the shipment and
must make reference, by mumber or other individual identity, to
each bill of lading issued for a. component part. Such a document
was not issued. The individual bills of lading are not a substitute
for it. The documentation requirements for split delivery shipments‘
wore adopted after extensive public hearings and have been found by
the Commissfion to be reasonzble. Although the 'b:”.lls‘ of lading
would comply with the provision of the rule that: requires the con-

:..gnor to issue a written document to the carrier for each component '
part, they do not, when considered together, constitute eolorable
compliance with the single document requirement. . Each' does show
information for the component it covers; however, none show the
total number of pieces, the total weight of the shipment or make
reference to all other bills of ladicg as reqnired for the single
document., Fuxthermore, paragzrapa 4 of Item 172. specif:.cally pro- .
vides that each component must be rated as a separate sh:.pment if
the written information does not con.fom with the requirements of o
paragraph 2. R o

As to the classification of the ready-to-eat Granola the '

fact that other carriers performing intexstate t::ansportat:.on of these
cereals for Lacsen dwwing the review period may have apo‘.l.:[ed the Jower
ratings in Item 42310 of NIV w19 py the shipments is irreloevent.
This item is specsC2lly restricted te cereals requieiDg °°°k1118 or
further propew-ion with boiling water. The 6rancla cereals in ques-

tion reqr<ce no cooking or further prepara t:.on and therefore cannot be
-ll-j‘r ‘ Y '
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rated under this item. The procedure for determining the classifi-
cation ratings applicable to a particular commodity is as follows:
Fixst, if it is specifically named or described in an item in the
classification, the ratings shown for that item are applicable;
second, if it is not specifically named or described but is embraced
in a general NOI item, the ratings for the NOI item would be appli-
cable; and third, if it cannot be rated in accordance with steps one
oxr two, the ratings applicable to the classification descript:ion
that most ¢losely describes the commodity would apply. (See Item
421 of NMFC A-12.) The lattexr method is known as rating by analogy,
aad is appareutly the method Lassen advocates. However, s:[nce ‘there
is the gemeral description "Cereals, NOI,..." in Item 42315 the =
bigher ratings for this item must be applied. As pointed out by the
staff, Item 42380, which includes lower ratings for Granola, was not '
added to the classification until more than a year after the trans-
portation moved; the item cannot be applied retroactively, and the
fact that the ratings on the ready-to—eat: Gramola were reduced does
not in :.tself mean that the ratings applicable prior thereto were
Lmreasonablev. We are not persuaded by this record that the ratings
applied by the staff were unreasonable. Addit:[onally, it is to be
noted that the transportation charges assessed by Smith and. pa:.d by
Lassen were based on a flat charge per case and bad no relat:.onsh:f.p
whatsoever to any ratings in the classification. ‘

The assertion by Smith and Lassen that at the time the
transportation moved, neither was familiar with oi‘ in..eritionally ‘
violated the provisions of MRT 2 is not an acceptable excuse. We
have consistently held that a lawful duty rests upon permittea
carriers to observe minimum rates and that although the rating of
shipments, in many instances, may be difficult ead require tgchnical
proficiency, the law is settled that neither negligence, inexpe‘- |
Tience, nor inadvertence constitutes a defense to a failure to

collect the proper tariff charges. (Investigation of H. A Morf:.son'
Trucking Co. (1963) 61 CPUC 234.) |
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One further matter for our diseussi.on is the argument in .
Lassen's brief that the new ownership of Lassen would: be unJustly
penalized if we were to direct Smith to collect any undercharges
from it. We do not agree. Even accepting its assert:.on that any

" errors that might have existed were the result of procedures ‘set
up by the management of the prior owners which was retained until
February 1973 to ensure a smooth transition of ownership and manage- ,:
ment, the fact remains that the new ownexrship did acquixe Lassen
immediately prior to the review period. The transportation was.
performed for it. Section 3664 of the Public Utilities COde pro—
vides that it is unlawful for any permit carrier to charge or
collect less than the minimum rates, and Section 3800 provides that |
whenever the Cowmission, after heariag, finds that ‘undexrcharges
exist, it shall require the carrier to collect the undercharges.
Here, hearing has been had, undercharges have been found, the
transportation was performed for the new ownership, and we are
directed by Legislative mandate to require the collection.

We concur with the staff recomendations that a fine in
the amount of the mdercharges plus a pcm:.c:we f:r.ne of $SOO should
be :meosed on Smith.

1. Smith operates pm:suarit to a radial highway* commonwc;a'n':ier": T
‘pexoit. -

2. Smith was served with copies of all applicable minimum ‘
rate tariffs and distance tables. ' '

3. The classification ratings applicable to the xeady-to-eat
Granola cereals included in the shipments summarized in Exhibit 4
were the Class 100 less-than-truckload and Class 70 min:l.mm we:.ght
16,000 pounds, truckload ratings named in Item 42315 of NMFC A-‘J.Z
for Cereals, NOI. :

4. The documentation requirements in paragraph 2 of Item ...72 of
MRT 2foxr split delivery shipments were not eomp.sied w:.t:h for any of
the n:ansportation summarized in Exbibit & '

=13~ .
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5. Smith did not issue bills of lading or completed freight
bills for every shipment summarized in Exhibit &4 as required
by Item 50 and paragraph 2 of Item 255, reépectively‘, of MRT 2.

6. Smith did not base his charges for the shipments summarized
in Exhibit 4 on the per-100-pound wnit of measurement specif:.ed in
MRT 2 as required by Item 257 of the tariff.

7. Marketing Resources and Applications, Inc. , which 1ater
merged into Simera Corp., acquired Lassen immediately prio:.' to the
commencement of the transportation summarized in Exh:f.bit 4, and in
November 1973, Lassen w2s merged into and is now a f:'.ctitn.ous name
of Health Enterprises Corporation, a subsidiary of Simera.Coxp.

8. The minimum rates and charges and resulting undercbarges;
computed by the staff in Exhibit 4 are correct.

9. Smith charged less than the lawfully prescribed minimmm
rates in the instances set forth in Exhibit 4 resulting in under-
charges. in the total amount of $15,585.58. '
Conclusions

1. Smith violated Sections 3664 3667 and 3737 of t:he
Public Utilities Code.

2. Swmith should pay a fine pursuant to Section 3800 of the
Public Utilities Code in the amount of $15,585. 58 and, :f.n

addition thereto, should pay a fine pursuant to Section 3774 An the :
amount of $500. R .

3. Somith should be d:!.rected to cease and desist from
violating the rates and rules of the Commission.

The Commission expects that Smith will proceed promptly, -
diligently, and in good faith to pursue all reasonable measures to
collect the undexrcharges. The staff of the Com::x’.ss:[on. w:[ll make a -
subsequent. field investigation into such measures. If there. is
reason to belleve that Smith or his attorney has not been dﬂigent
or hes not taken all reasonable measures to collect all undercharges,
or has not acted :f.n good faith the Comission will rec»pen this

-14- -




p*occcding for the purpose of detemining whether further sanctions
shotld be :‘.mposed

IT IS ORDERED that:

1. BHarold E. Smith shall pay a fine of $500 to this Commission
pursuant to Public Utilit:{.es Code Section 3774 on or before the
fortieth day after the ‘effective date of this oxder. Earold E. Smith
shall pay interest at the rate of seven percent per annum on: ‘the _
fine; such interest is to commence upon the day the payment of the
f:.nc is delinquent |

2. BHarold E. Smith shall pay-a fine to this Conm:!.ssion pur-
suant to Public Utilities Code Section 3800 of $15"585 >8 on or
before the forfieth day after the eifective date of. this order.

3. Harold E. Smith shall take such action, including legal
actlon as may be necessary to collect the undercharges set. fortb.
in Finding 9 and shall notify the Commiss:[on in writing upon ‘collec~ |
tiou. -

4. Harold E. Swmith shall proceed promptly, d:tl:i.gently" and in '
good faith to pursue all reasonable measures to collect the. undexr-
charges. In the event the undercharges ordexed to be collected by
paxagraph 3 of this oxder, or any part of such undercharges, remain
uncollected sixty days after the effective date of this order,
respondent shall f£ile with the Commission, on the firxst Monday of
cach month afrex the end of the s:bcty days, a report of the under— .
charges remaining to be collected, Specif‘yfng the action takem to
collect such undexcharges and the result-of soeh action, until such
undercharges have been collected in full or until further order of
this Commission. Failure to file any such monthly report w:.thin _
£i£teen days after the due date shall result in the automat:..c sus-
pens:‘.on of Herold E. Smith's operating authority until the report
is filed | P 1

I
Rl

.
L

|

!
ot
§
S
!

i




C.2756 NB

)
.

5. BHarold E. Smith shall cease and desist from charging and
collecting compensation for the transportation of property ox for
any sexvice in comnection therewith in a lesser amoumt than the. -
minimum rates and charges prescribed by this Commission. o

The Secretary of the Commission is directed to cause per-
sonal sexvice of this order to be made upon respondent Harold E.Smith
and to cause service by mail of this order to be made upoﬁ. all other
respondents. The effective date of this ordex as to each respondenz:
shall be twenty days after completion of semce on that respondent.

Dated at San Francisco. Cali.forn:ta this g£
day of JUNE _, 1975. |

)

Comnissioner ¥1llian Symons, Jr., delng
petessarily shaent. 4i¢ not varticipate
in the dispostuon of this procoeding. ;
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We concur in the result and m the conclusmon that Szmth should be
directed to ' cea.se and des:.st from vxolatmg the rates and rules of the :
| -Commxssxon. We beheve that whatever ra.tes and rules a.re in effect:‘ .
‘raust be vigorously enforced. But we must questxon tb.e ca.rcums‘cances

that underhe the decxszon- 'I'h:.s small ca.rner mcurred underch.a.rges

exceedmg 315 000 for a smgle shmpper in a suc month reva.ew penod. : Theseg. PR

facts suggest that the apphcable mmmum rates ‘may be unrea.sonably
hxgh and ‘that the carrier can earn a fair re’tum apply'mg 2 lower rate.. .

~ Dated: June 24, 1975 Respectfully subm:.tted;

San Francisco, California ; / -

Leonard. Ross - C ommsszoner

vy

Robert Batinovieh, Cormmissicner -




