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Decis:Lon No. 84763 

BEFORE THE PUBLIC UTII.ITIES COMMISSION OF TEE SLUE" OF CAUFORNIA 

In the ~.lS.tter of the Application of ) 
DAVID W. I<EAN, dba BACCHANtS' ) 
PILGRIMAGES, for a certificate of 
public convenience and necessity to 
operate a Multi-Day Wine Oriented 
Sightseeing Tour Service starting 
ana ending. in San Francisco·, 
California. . 

) 

Application No. 55636-
(Filed April 17, 1975) 

Alan 1.. Nobler, Attorney at Law, for 
applicant. 

Richard M. Hannen, Attorney at Law ~ for 
Gray LiIie, Inc. and Californ1a Parlor 
Car l'ours Company, protestants. 

Masaru Mats\lmura, for the ColXImission staff. 

Q!!li!QJ! 
Applicant requests a certificate of public convenience and 

necessity to operate as a passenger stage corporation for the trans
portation of passengers and their personal baggage in. cotmection wi.th 
a wille-gourmet oriented sightseeing tour. The proposed tour would be 
for five days and four nights and would comm.enc~ at various botels in 
tIle Union Square area of San Francisco and at the H:tltOll Inn at the 
San Francisco Intertlational. Airport. From tbese points the route 
proceeds to Santa Clara County where a selection of wineries Will be 

visited, to San Juan Bautista for visits to the mission and the State 
Historlea.l. P~k, to the Paicines vineyard region, and ending at a 
botel in Monterey for overnight. The proposed second day.itinerary 
includes historical and scenic drives and visits on the MOnterey 
Peni':'sula, to the Ca:tmel Valley ~ and to Point Lobos and Big Sur State 
Parks, with return to the hotel in Monterey overnight. The proposed 
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third day itinerary proceeds' northward tbrough San FranciSco~ across 
the Golden Gate Bridge to Tiburo21~ thence to the town of Sonoma for 
a tour of the historic points of interest and visits to one or more 
wineries~ and finally on to a hotel in Napa overnight. The proposed 
fourth day itinerary consists of visits to selected wineries in Napa , .. 

and northern Sonoma. Counties) with return to the hotel in Napa 
overnight. The proposed fifth day itinerary consists of additional 
visits to selected wineries in Napa County. The tour ends at the 
hotel in Napa after ltmch. Optional transfer to either the vicinity 
of Union Square or the San Francisco Airport will be arranged but is 

not included 1n the tour. Xhe fare for the proposed tour would be 
$305 per person based on double occupancy of hotel rooms with a 
supplement of $40 for single occupancy of hotel rooms. In addition 
to including transportation and hotel accommodatiOU$, the fare includes 
some meals ~ Sightseeing, admission charges, services of a guide arJ.d/ or 

escort, and tips to hotel staffs and waiters serving meals included 

in the tour. 

The application was protested by Gray Line, ·Inc. and 

california Parlor Car Tours Company (cal Tours). A duly noticed public 
hearing was held before Examiner Arthur M. Mooney in. San Francisco on 
.July lS~ 1975, on which date the matter was submitted. 

Following is a summary of the evidence presented by applicant 

regarding bis experience and the proposed service. He became 
interested in w.i.ne maldng approximately 12 years ago- and bas operated 
Bacchants' Pilgrimages since 1971. His. tours are specifically designed 
for wine connoisseurs who are interested in wine matdng. Prior to 
commencing his own tour business, he bad looked for a tour to the 
French wine country. Finding no good one, be set up his own. He 

bas conducted seven tours to the wine producing areas of various 
foreign countries. These included four to France and one each to 

Italy, central Europe, and South America. A total of 80 people have 
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taken these tours. He is a member of the San Francisco Area Chapter 
of the .American Wine Society and has advertised his tours in wine 
magazines. Tbe tours included transportation, meals, visits to 
wineries, and guides. Although they have not been profitable as yet, 
he will continue to offer tours to Europe. !:Ie had been elllJ>loyed by 
the IBM Corporation and retired £rom it several years ago. He now 
devotes all of his time to his tour bas:tness. In early 1973, he had 
inquiries from people on his maUi:cg. list regarding the availability 
of tours to the California W:....ne country. As· a result of these 
in<tui:ries, he operated 1:Wo custom: tours for particular customers to 
tbis area in the fall of 1973 and two more for the general public in 

the fall of 1974. He made rIJOTley on the 1973 tours. The income from 
the 1974 tours did not cover all of the cost of advertising and 
brochures.. The latter two were substant1a.lly similar to the tour he 
now proposes to operate. !be brochure in Exhibit 1 sets out ~ detail 
the it:inerax:y for the proposed totrr and provides that there could be 

slight variations in the itinerary depending ouwhichwineries were 
in production and the particular interests of the participants. '!he 

witness explained, however, that each tour would be substantially as 
sbO\t."U in the brochure. Tbe proposed tour can be operated at a profit 
with foc:' customers. '!be amount of profit per tour would vary 

depending. on the number of people and would be approximately $650 if 
there were 18 people. If less than four people were to Sign up for a 
toU%' 0:.1 a particular date" it would be cancelled. While he plans to 
operate two tours per month this year for a three-month period l~ted 
to 3. maximum of 30 passengers per tour wi.th the first tour scheduled 
fo: Monday, August 11, next year be intends to operate a total of four 
additional tours during June and July and to increase the·maximum 
number of persons per tou:r to 35. There is no similar, speci.al inte:est 
to~ offered by anyone else withwh1ch the proposed service would 
compete. Yankee Holidays, a maj or tour operator in t~ northeas.tern 
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United States and wholesaler of tours to other parts of the country, 
will serve ~ wholesale agent in the New England states for the proposed 

tour and. will vigorously promote the tour with travel agents in this 
region. Trans World Airlines, Inc. (l'WA) bas ad~ed applicant that 
it !ntends to assist in promoting the toar. In June of this year, 
23 travel agents from the New England states were brought here by 

Ya.nkee Holidays and NA to take an abbreviated two and one-half day 
version of the tour to familiarize themselves with it. Travel agents 
are new offering the tour and have received reservations for various 
dates. 

Applicant testified as follows regarding his reason for 
requesting the sought certificate: In 1973 and 1974 he contacted 
Gray Line, Inc. and Cal 'Xours to lease bus equipment. 'rhe:tr equip:nent: 
was either too large or not the type be wanted. He leased the equip
ment from another bus company. He bad discussed the possibility with 
cal Tours of having one of its tours tied on to either end of his toar 
but the scheduling could not be worked out. During further d:[scussi~S 
of this in the spring of 1975, he informed cal Tours that the charge 
for his tour would be on a per person basis and was advised by it that 
si:lce he was going to charge individual fares, he would need a 
certifica:e. He immediately checked this with the Commission but did 
not ::eceive a clear answer. So to be safe, he filed the instant 
application. 

Applicant stated that be does not ow. any passenger equipment 
and that all vehicles required to provide the proposed service will be 
leased from duly licensed charter operators or from vehicle rental 
companies. He explained that the equipment that would be used for a 
particular toar would depend upon the number of participants. The 
witness testified that he bas written quotations and commitments from 
Falcon Transit Lines for equipment that will accommodate up tc> 38 
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passengers and from Holly 'Xours for stretch limousines that will 
accoClQodate up to 17 passengers and Cbat he will rent a maxi-van from 
Anthony Rent-A-car for any tour with less than 12 participants.. He 
stated that be 'Would drive or ful:nish the driver for the maxi-van .and ,.,-
that the lessors of the other equipment would furn!sh" the driver and 
necessary insurance. 

Applicant and his wife have ~sonal assets of $110,056, 
personal liabilities of $19,613, and a personal net 'Worth of $90,443. 
His anc.ual income from. retirement, dividends, and interest is $9,088. 

The a.ttorney for Gray I.ine, Inc • .and Cal Toars stated that 
his clients would have no objections to the sought authority if it 
were limited to the five-day tour outlined in the applicati.on and 
described in the brochure in ExlUbit 1 with the reasonable deviations 
described by applicant and if it were restricted to two tours per 
month during the months of June through October and to a maximum of 
35 passengers per tour. With the assurance by applicant that this is 
the limited authority he seeks and notbi'Dg more, the protests were 
withdrawn. 

Counsel for applicant questioned whether the service his 
client proposes to perform is in fact subject to Commission regulation. 
He a::gued that !U.s client l.s a small bus:LnessClalJ.; that the tours are 
c~tom designed for a particular clientele and are only -operated tQice 
monthly for a limited period of time; that the main purpose of the 
tour is visit:f.:og wineries, and the transportation is ineidenul; that 
the passenger suge sections of the Pub!ic Utilities Code were not 
designed for t:b:ls type of operation; and that it is not reasonable to 
subject his client to these regulations and the sUbstantial costs of 
complying tberewi.th. 'Xb.e attorney for Gray Line> Inc .. and Cal Tours 
poiuted out that for the type of service applicant proposes, the 
Interstate Commerce Commission has provisions for issuing a broke~ts 
license whiehwould protect existing carriers and recommended that 
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California adopt similar regulations. The ColIlmission staff represen
ta~ive asser~ed that a passenger stage certificate is required for the 
proposed service and in support of his position argued that to hold 

otherwise would open the door to anyone who wished to provide 8. similar 
service with. no regulation or protection whatsoever for the public and 
that this cou.l.d lead to ruinous competition and would have an a.dverse 
effect on existing car.r1ers .and the public. . 
Diseussion 

We are of the opinion that applicant does require a certifi
cate of public convenience and necessity to, operate as a passenger 
stage corporation before he can provide the proposed service. 

!he sections of the Public Utilities Code which are involved 
in this proceeding are the following: Section 225 defines a passenger 
stage as including " ••• every stage, auto stage> or other motor vehicle 
used in the transportation of persons, or persons and their baggage ••• 
when such baggage ••• 1s transported incidental to the transportation of 
passengers. rr Section 226 defines a passenger stage corporation as 
including u ••• every eorporation or person engaged as a cocamon carrier, 
for coc:tpe:nSation, in the ownership, control, operation> or ma:c.agement 
of aJ:ly passenger stage over any public highway in this State between 
fixed termini or e,ver a regular route •••• ft Section 2ll(e) includes 
p~senger stage co:z::poration within the definition of common carrier. 
Section 216(1)) provides in part that any common carrier that performs 

service for tbe p:blic or any })Ortion thereof for cocnpens.a.t1on i~ .a 
public utility subject to the jurisdiction of the Commission. and the 
applicable provisions of the Public Utilities Code. Section 1031 
requires a passenger stage corporation to obtain a certificate of 
public convenience and necessity prior to tbe operation of any 
passenger stage over any public highway in the State. Section 1035 
provides in part that where fares are computed, collected, or demanded 
on an individual fare basis, it is presumed that the operations are 
those of a passenger stage corporation. 
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Berc~ the various types of equipment applicant proposes to 
use for tbe transportation of his customers and their baggage are all 
included in t.he definit.ion of passenger stage in Section 226. His 
operat.ions are clearly those of a passenger stage corporation as 
defined in Section 226. While he does not 0'W'n the equipDlent~ he Will 
lease or rent it and will exercise control over it and operate it: over 
a regular route and between fixed termini. for compensation. Although 
there could be some variation in the particular wineries visited,. the 
route 'Would be substantially the same for each tour. AlSO,. the origin 
points at San Francisco and the San Fra:c.c~co International Airport, 
the two overnight stops at Monterey ~ a:o.d the two overnight stops at 
Napa~ the destixlation, will not vary. Being a passetlger stage 
corporation, he is a common earrier,. and since his service is designed 
for and offered to that poreiou of the pu.blic with a particular 
interest in wine maIdng and is for compensation~ he is a public utility 
and subj ect to CommisSion regulation as provided in Section 2l6(b). 
Furtbermore, his charges are on au individual fare basis,. and,. as 
stated in Section 1035,. it i.s pres~ed that his operations are those 
of e passenger stage corporation.. !be evidence herein supports this 
presumption,. Since he is a passenger stage corporation, he must 
obtain a ce=tificate of public convenience before commencing the 
proposed service as required by Section 1031. The fact that applicant 
will offer only two tours per month for a limited number of months and 
will cancel any tour for which less than four participants have signed 
up is irrelevant and in no way alters ol:%' detcr::liuation that: his 
proposed operations are those of a passenger stage corporation.. There 
are no prOvisions tn the Public Utilities Code that set any minimum 
ste;o.dards regarding frequency of service· in determining passenger stage 
corporation status. Here, all the elements of a passenger stage 
corporation operation are present~ and a certificate is required'. 
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We recognize that the service .applicant proposes is a 
sightseeing tour which extends over a five-day period and~ in addition~ 

bas certain additives ~ including lodging~ some meals ~ visits to various 
'to1ineries and other points of 1nterest~ admission eha:ges~ a tour guide~ 

and certain tips. However, the transportation is certainly not 
incidental. to the proposed offering as contetJ.ded by applicant. Itis 

an integral part of it. We have consistently held that transportation 

for the purpose of Sightseeing is not separately treated by the Public 
Utilities Code and that operators of extra-c1~ sightseeing service 
are passenger stage co1:porations as defined in Section 226 and require 

a certificate of public convenience and necessity as provided in 
Section 1031. (See The Gray Lines Tour Co. (1973) 74 CPUC 669.) 

Raving determined tba.t a certificate is needed for the pro
posed service, the next issue for our consideration is whether the 

record establishes public convenience and necessity. While the 
evidence on this issue was not substantial, a sufficient shOWing has 
beeu made to establish this. Applicant bas testified that he bas bad 
requests from people on his coail:tng list for such a service. Also, 
the concern of Yankee Holidays .end l"V1A regard:Lug the proposed service 

cer--aioly shows that there is a potential public ~ter~st in the tour. 

'nle evidence shows that applicant bas tl':e f:!.:lR.llcwl ability 

and ~erience to perform the proposed service. As to his fitnes$ 7 

he bas ~perated several California wine tours in the past wi::hoat a 
certi:ficate. However ~ according to the eviclecce, he .. ..,.as not aware at 

that time that he required operating authority. While this was an 

error on his part, it is not enough to establish tbat he is an unfit 

pe~son to hold a passenger stage certif:tca.te. Furthermore, upon being 
advised that a certificate might be required ~ he immediately filed the 

instant application. 
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The certificate will be granted. We realize that other 
passenger stage corporations operate in the territory applicant will 
serve and that Section 1032 of the Public Utilities Code provides in 
part that in such circumstances, the Coamtssion may issue a certificate 

only when the existing carriers will not provide· sach- 'service to the 
satisfaction of the Commission. Bowever J • this proV£sion 0: Section 
1032 is not at issue in this proceeding.. 'Ihe service which' applicant 
will provide is a specialized, five-day, sightseeing service. 'Ihe 
certifi~te will be restricted to this service only.. No. existing 

carrier now performs or bas advised us that it intends to perform 
a comparable service. Applicant will be providing & ser~ce not now 
offered to the public and will, therefore, not compete with arJ.y 
existing carrier. 
Findings 

1. 'Xbe serv±ee appI!cant proposes is a five-day sightseeing 
trip from V'arious hotels :rn the Union Sqcare area ~f' San· Francisco
.and the Hilton Inn at: the San Francisco Inter:latio~ Airport to 

Moneerey and from there to and terminating at Napa, visiting various 
wineries and points of bterest between these points and' in the 
viciuity thereof.. '!he t--1..p i:cludes lodging, some meals, admission 
charges, a tour guide or escort, and certain other additives. 

2. Applicant will lease or rent passenger seage equipment for 
this service and the equipment will be under bis control. 

3. !'he fare for the proposed service is $305 per person based 
on double occupancy of hotel rooms with a supplement of $40 for single 
occupancy of hotel rooms and includes transportation and all additives 
referred to in Finding 1. 
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4.. The proposed service is specifically designed for that 
portion of the public tbat has a particular interest in visiting 
wineries and observ:Ltzg wine mald.ng. 

5-. !he transportation of the participants ,in the tour and their 
baggage is .an integral part of the proposed serrtce. 

6. Operators of extra-city sightseeing se::vice of the type 
involved herein are passenger stage corporations as defined in Section 
226 of the Public Utilities Code and require a certificate of public 
convenience .and necessity as provided in Section 1031 of tbe Code. 

7.. Applicant proposes to operate two roars per month during 
August ~ September 7 and October of this yea.r for a total of six tours 
and~ :i.n addition to these~ proposes to operate two tours per month 
during June and .July of next year and thereafter for a total of ten. 

S. The Public Utilities Code does not provide miniC1Um frequency 
of service standards for determining passenger stage corporation 
status. Here 7 all of the elements of a passenger stage corporation 
are present, and a certificate is required. 

9. No passenger stage corporations operating in the territory 
'applicant proposes to serve offer or intend to offer a service 
comparable to that for which applicant seeks authority to perform. 

10. Applicant possesses the experience and financial resources 
and is a fit person to institute and maintain the proposed service. 

11. Public convenience and necessity require the service proposed 
by appli.cant. 

12. We find w:Lth reasonable certainty that the project involved 
in tbis proceeding will not have a sign:Lf1cant effect on the 
envirotlment. 
ConclUSion 

The application should be granted as provided in the order 
which follows. 
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Dav1d W. Kean~ doing business as Baccbants f Pilgrimages is 

placed on notice that operative r1ghts~ as such~ do not constitute a 
class of property which may be capitalized or used as an element of 
value in rate fixing for any amount of money in excess of that 

originally paid to the State as the consideration for tbe grant of 

such rights. Aside from their purely permissive aspect~ such rights 
extelld to the holder a full or part:Lal. monopoly of .a. class of business. 
'!his monopoly feature may be modified or canceled at any time by the 

State~ wbich is not in any respect limited as to the number of rights 

wbich may be given. 

ORDER 
- - - '-"* ..-. 

IT IS ORDERED that: 
1. A certificate of public convenience and necessity is granted 

to David W. Kean~ doing business as Bacchants' Pilgrimages~ autborizing 
him to operate as a passenger stage corporation~ as defined in Section 
226 of the Public Utilities Cocle~ between the points and OC7er the 

routes set forth in Appendix A of this decision. 
2. In providing service pursuant to the autbority granted by 

this order, applicant shall comply with the following service 
regulations. Failure so to do may result in a cancellation of the 

autbori.ty • 
(a) Within tbirtY days after the effective date 

of this order, applicant sball file a written 
acceptance of the certificate granted. 
Applicant is placed on notice that if he 
accepts the certificate he nIl be required~ 
among other things> to comply with the safety 
rules administered by the california E1~ay 
Patrol ~ the rules and other regulations of 
the Commission 1 s General Order No. 98-Series> 
and the insurance requirements of the Commission 1 s 
General Order No. lOl-Series. 

-11-



A. 55636 eak 

CO) Within one hundred twenty days after the 
effective date of this order~ applicant 
shall establish the autborized service 
and file tariffs and timetables ~ in 
triplieate~ fn the Commission's office. 

(c) The Utriff and timetable filings shall 
be made effective not earlier than five 
days after the effective date of ~his 
order on not less than five days' notice 
to the Coa:mi.ssion and the public~ and the 
effective date of the tariff and timetable 
filings shall be concurrent with the 
establishment of the authorized service. 

(d) The tariff and timetable filings caade 
pursuant to this order shall comply with 
the regulations gove~ the construction 
and filing of tariffs ana timetables set 
forth in the Commission's General Orders 
Nos. 79-Series and 98-Series. 

(e) Applicant sball maintain his accounting 
records on a calendar year basis in. con
formance with the applicable Unifo~ 
System of Accounts or Chart of Accounts 
as prescribed or adopted by this 
Commission and shall file with the 
Commission~ on or before March 31 of each 
year> an annual report of his operations 
in such form, content, and number of 
copies as the Commission~ £rom. time to 
time, shall prescribe. 

The effective date of this order is the date hereof. ;-r,e.. Dated at __ ....;San;.=..;Fra.n;..;;.,;;;~(U~·8C:()~ ____ ,. California, this _....;..J;;...-. __ 

AUGUSt day of _________ , 1975. 

., ...... ,1 .. '1 ...... , .. 

-12- Cos.1sas.OJMr D. W .. Hol!aes.be1ng 
. Zl.~e.essarlly absoZlt. c1i4· not part1c1pnt" 
. 1n:'tJ;1e.41sJ)Os1t1on or this procee<i1Zlg, 
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Append.ix A David. W. Kc.1n Original Title P~e 
doing business as 

BACCRANtS J PILGRIMAGES 

OF 

PUBLIC CONVENIENCE .AND NECESSI'I'! 

Showing passenger stage operative rights. restriccions,'ltmdtations, 
cxc~ptions and priVileges applicable thereto. 

All cMnges and amendments as authorized by the Public Utilities 
CO=ission of the State of California will be made as revised 
pages or added original pages. 

Issued underA{l~~~i~:i7~ Decision No. 84763 , 
dated .U~.~ I~ ~ ,. of the Puo11c Utilities 
CO~$sion of the State of CalifOrnia, in Application No. 55636. 
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Appendix A. David W. Kean 
doing business as 
BACCHANIS r PII.CRIMAGES 

Or:tginal Page 1 

SECTION 1. GENERAL At1'!HORIZAXIONS, RESnucnONS, tIMITAIIONS 
lIND SPECIFICAXIONS. 

, , 

David tor. Kcau, an inc!1v14ual doing business .as Bacchants' Pilgrimagcs) 

by thc Certificate of Public Convenience and Necessity granted by the decision 

noted in the ~S1n, is authorized to transport passengers and their baggage 

on a wine-gou:met oriented tour including various sightseeing attractions 

that C01l:mence from San,Francisco and San Franci~ International Airport,. and 

eontiUJJC to the Cou.nties of Sa.nea. Clara,. Santa Cruz,. San BenitO,. Monterey,. Napa 

and Sonoma over and a.long the routes described in Se<::tion 2 and subject to the 

follOwing conc!1tions: 

(a.) Each tour shall be eond\JCted for a period of five days. 

Any abbrevia.ted tour that is conducted shall be for' 
travel agents only. 

(b) Each tour shall be conducted for a minimum of four (4) persons 
and oil maximum of thirty-five (35) persons. 

(c) service shall be operated from June through October of each year 
w1th a ma:dmum of two tours per month. 

(d) Each tour ends at one of the hotels lodged by the group in 
Napa. transportation from Napa to the Union SqU4re area of 
San Fra'll.Cis.eo or San Fre.nc:1eco IAterrlaUoD41 A1rport shall be 
offered as an option 4t an add1t10D&l. coat. 

(e) Eacb tour group may,. at its option, spend additional time than 
is allotted at some stops. In such instances,. the carrier 
reserves the right to eliminate other stops so as t~ com~ly 
with above Conc!1tion (a). 

Issued by CalifOrnia Public Utilities Co~~s10n. 

Decision No. ___ 8_4_7_6_3 __ • Applieation No. 55636. 
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f.pJXmd1x A David 'W. Kean Original Page Z 
doing business as 
BACCH.AmS r PIlGRIl'1.AGES 

SECTION 2 ROUTE DESCRIPXION 

1st daY 

CQmmencinS 41: the Sir Fr~c1s Drake Hotel with additional pickups at 
other hotels in the Union Square vicinity in San Francisco, thence 
over the most appropriate streets,. roads. and. freeways, with an option 
to stop at Hilton Inn at San FranCisco International Airport for 
passenger piCkup, thct\.Ce to the various wineries and sightseeing 
attractions in the Counties of Santa Clara,. San Benito and Monterey. 

2nd day 

Sigbtseeing in the Monterey Bay Area, Point I.obos and :Sig Sur. 

3-rd day 

Commencing frcm Monterey,. thence over the most appropnat.e streets p 

roads and freeways to Bargetto's lI7iuery (Soquel),. Santa Cruz,. Colden 
Gate Bridge,. San FranciSCO, Sausalito,. Tiburon and to the wineries in. 
Sonoma and Napa counties. 

4th and 5th days 

ViSiting the selected wineries in Napa and Sonoma counties and 
terminat1ns at Napa, With optional retun transportation to San Francisco 
or the San h'anciseo International Airport. 

Issued by CalifOrnia Pu~lie Utilieies ~ssion. 

DeCision No. 84763 ,. Application No. 55636. 


