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| Decision No. 59029 o .RH@HNA |
| BEFORE TEE PUBLIC UTILITIES COMSSION OF THE STATE OF CAIIFORNIA, |

In the Matter of the Application ;
of GRANZOTTO TRUCKING CO., a

corporigon to. geltlbaixd transfer )

a4 cextiticate of public conven- ) .
ience and necessity authorizing (ggﬁé.cgg.on Noigssgggs)
the txransportation of cement to ua:; :
B.C.B.M. '.rransport I.nc., a cor=- :
poration. :

In the Matter of. the Application

of ALLAN L., WENGER, to sell and

transfer a certificate of public L
convenience and necessity . \ Application No. 55460
authorizing the transportation - ) (Filed January 29, -1975)
- of cement to B.C.B.M. Transport : e e
Inc., a corporation.- '

Granville T. l?IT.ng:'.‘gez.'E Attorney at Law, for
anzotto g Co., applicant-seller.

Yale H. Smulyan, Attormey at Law, for

Allan L. 6enger, applicant-seller, and

B.C.B.M. Transport Inc., applicant-buyer.
Ra nd A, Greene, Jr. Attorney at Law, for

» Inc., Earl W, Hudson,
and Universal 'rransport System, Inc., ‘

protestants.
James Diani, for: the Comission staff

OPINION

Statement of Facts - ‘ L : ‘

A ‘ Granzotto 'Irucld.ng Co. Inc. holds cement carr:!.er cm:t:t.fi— :
cation, together. with other authorities not relevant or ‘material

~ here, authorizing cement transportation to and within the cowmt:.es
of Alameda, Contra Costa, Fresno, Nevada Sacramento, San Francisco,
Santa Clara, Solano, and Yolo, from any ‘and all points: of orig...n

pursuant to Comiss:\.on Resolution No. 13821 and Decision No.‘ 68109
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dated October 27, 1964 in Applicat:l’.on No. 46408. By Application
No. 55459 filed January 29, 1975, Granzotto seeks to sell and’
B.C.B.M, Transport Inc., a California corporat:.on,. seeks to buy
that cement transportation operating authority. - |

Allan L. Wenger holds cement carrier certification author-
izing cement transportation to and within the county of San. Mateo
from any and all points of origia pursusnt to Decisfon No. 78403
dated March 9, 1971 in Application No. 51839. The Wenger certifi‘.-
cate has not been used.l/ By Application No. 55460 £iled Jamuary 29,
1975, Wenger seeks to sell, and B.C.B.M. Transport Inc. , a Califor-
nia corporation, seeks to buy that cement transportation operating
authority. e ‘

‘Ihe cash consideration for the certificate held 'by
Granzotto is: $7 500, and $1,500 for the cert:t.ficate held by Wengex.

By Decision No. 84252 dated March 25, 1975 the. Com:[ssion ‘
approved the' sale and transfer of the cement: certificated. authori— .

ties hereinabove referred to without a public hear:[ng, there havingl
been no protest filed '

1/ Wenger accepted the authority gx:antec‘ﬂ:»y Dec:.sion No. 75403
dated March 9, 1971, but for various reasons was unable to
fully comply with the provisions of that decision and requested
additional time. By Decision No. 79624 dated January 18, 1972
the Commission extended time to Jume 1, 1972. On August *27
1972 the authority was suspended under ’General Order No. 106-6

fa:l.lure to maintain liability insurance on file. Subsequent

er requested further suspension and By Decision No.

80819 ted December 12, 1972 the Commission suspended the
authority to December 8 1973. By Decision No. 82307 dated
January 8, 1974 the suspension was extended until July 1, 1974.
By Decision No. 83435 dated September 11, 1974 the suspension
was extended until January 1, 1975 with the proviso that Wenger
must, on or before January 1 1975, resume operations and meet”
all reqnirements. On December 24, ’1974 Wenger. contracted with
B.C.B.M. to sell the authority and the resultant application,
No. 55460 was filed January 29, 1975. L
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It should be noted that both applications contained cer-
tification of service of the applications on nine cement companies,
and the California Trucking Association.

- On or about March 27, 1975, Les Calkins Trucking Inc., a
- holdexr of certificated cement carrier authority,‘filed a. protest
letter which subsequently'matured into a Petition for Reconsidera-
tion and for Rehearing filed April 25, 1975, by protestant Les
Calkins joined.by-Earl'W' Hudsen, and Universal: Transportation
System (the latter two also holders of certificated cement carrier
authority). =
Petitioners.alleged that the transfers authorized‘by'Deci-
sion No. 84252 were not legally valid in that the sdbject certifi-
cates of both Granzotto«and‘wenger bad lapsed and terminated as a
consequence of nonuser pursuant to Public Utilities Code, Section'
No. 1065.2.%/ Protestants assert that in this type of case the ' :
Commission has no discretion; that the 1egislative mandate is cleaxr
and unequivocal to the point that if an operating authority‘is not _
‘exercised for any reason whatsoever during the course of any one.
or more calendar years it shall, according to the express provi-
sions of Public Utilities Code Section No.. 1065.2 ...lapse and
terminate.”" The termination occurs as a matter of law'without any
action by the Commission. Protestants contend that inasmuch as
there was no user under either certificate during the three-year ,
pexiod 1972, 1973 1974 before the sale, both certificates had ‘
already lapsed and terminated as a matter of law before the sale,
and. therefore there could‘be no transfer and. sale. ’

Z7 Pﬁblic Utilities Code, Seﬁfion 1065.2:

"A certificate of public convenience and necessity to operate
as a cement carrier shall remain in effect until it is suspended
or terminated by the commission, except that any such.certifi-
cate not exercised for a period of one—year shall lapse and
terminate.“” | | A
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Finding good cause, -the’ Comission as an alta:native to
granting rehearing, proceeded under Public Util:i.t:f.es Code, Sec- .
tion 1708,%/ and by Decision No. 84412 dated May 6, 1975, ordered
reopening of Applications Nos. 55459 and 55460 for the lim:[ted
purpose of determining whether the author:[ty to transfer as granted
by Decision No. 84252 was invalid because of the provisions of
Public Utilities Code, Section- 1065. 2, and stayed the order set
forth in pecision No. 84252, ‘

On May 8, 1975 applicant B.C. B.M. f:f.led a vex'if:f.ed
Response to Petition for Reconsideration and/or Rehearing ‘to which
were attached and incorporated by specific xeference, two freight
bills of Granzotto indicating cement hauling in Novembexr 197,
Applicant B.C.BM. also protested that protestants Calk:tns Hudson
and Universal had not filed their protest or petition until gfte
the effective date of the order contained in Decision No. 84252
and- alleged violation by protestants of Rule No. 85. &/ L B

A duly noticed public hearing was held July 8 and 24 1975‘.
before Exam{ner Weiss in San Francisco. In bis prefatory coments o

3/ Public Utilities Code, SectIon1708'

"The commission may at any time, upon notice to the parties,
and with opportunity to be heard as provided in the case of
complaints, rescind, alter, or amend any oxder or decision made
by it.. Any oxrder rescinding, altering, or amending a- prior :
order or decision shall, when sexrved upoun the’ parties, have the
same effect as an original oxder or decision."

Public Utilities Comission. Rule No. 85 PETITIONS FOR R'EIEIEARING'

"Petitions for rehearing of an oxder or a decision shall be
served upon all parties and should be filed before the effective
date thereof, or, if the Commission has fixed a date earlier
than the 10th day after issuance as the effective date of the
order or decision, than before the 10th day after the date of
issuance. Petitions shall set forth Specificall the grounds
on which petitioner oons:[ders the order to uniwful 3
erroneous.
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 the Examiner stated he wou].d require protestants, as- protestants,
to carry the initial burden of going forward with the ‘burden of
proof. Protestants objected, contending that under t.ne facts: pre- .
sented by these cases it should be applicants burden to prove user. .

At onset of the hearing, B.C.B.M. attempted to. :r.ntroduce
an affidavit of ‘Mrs. Carlotta Granzotto sworn July 3, 1975 Mrs.
Granzotto is president and sole owner of Granzotto. “The five-page .
affidavit, among other evidentiasxry matters, contained an admission
that the two freight bills submitted by B.C.B.M.. :[n its May 8, 1975
ver:[fied Response to Protestants' Petition for Reconsideration
and/or Rebhearing, as proof of its contention of "u.ser" during’ 1974
wexre "...not stxictly legal and do not comstitute movements for
Granzotto as Royal had this .zu.ztl:xor:{.t:j,v."'S / The attorney for B.,C.B.M.
admitted knowing that the freight bills were spurious for at least
two weeks prior to the hearing date but bad not adv:t.sed the E:cam.ner
or protestants because, as he stated, he had been attempting to
secure the signature of the affiant so that he could: submit the
affidavit which, smong other things, admitted that the freight
bills were "...not strictly legal....' Protestants objected to
admission of the affidavit without notice as prejudicial. The
affiant Mrs. Granzotto, was not present mor did applicants bave a
s:.ngle witness present. With acquiescence of the part:tes, ‘the .
Examiner continued the case to a later date. :

When the hearing was resumed July 24, 1975 the Exam:f.ner
after review:.ng the problens created by the affidavit developments,
‘offered applicants opportunity to resubmit the Granzotto affidavit,
or to amend B.C.B.M.'s vel:ified Response.- B.C. B.M. amended pere-
graph VIII of its verified Response by offering Mrs. Granzotto s
affidav:lt as modif:.ed by her direct testimony (she 'be:[ng present
at the Examiner's suggestion for the second day of hearing) , and
by a Granzotto-B.C.B.M. stipulation that dt.u':'.t.ng 1972 1973 and 1974
Granzotto tn:ansported no’ cement at. all.

57 See EREI5IE To. T
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'rhe substance of Mrs. Granzotto s testimony was that
business had been_ bad and that Granzotto's cexent . transporting .
business, since its zenith in the early 1960s when it operated as’
many as 24 trucks, had progressively declined following the death
of her husband in 1950 to the point where duxring the past three
years applicaunt had no cement business at all, and very 1itt1e
other transport business either. Notwithstanding this adversity, o
Granzotto maintained its cement carrier tariffs, maintained insur-
ance, advertised in the Central Contra Costa County yellow page. ,
directory wntil sometime in 1974, had arrangements’ for one standby
driver, and maintained one tractor together with trailer eqnip-
ment capable of handling cement in bulk or hopper. 1oads. The last
business conducted under certification other than cement was an.
aggregate heuling in October 1974. The yellow page’ advertising and
the telephone service were discontinued sometime in 1974 because of
the complete lack of any kind of business. Although Mrs. Granzotto'
was wable to relate any specifics, she asserted that uwtil the '
sale agreement of January 28, 1975 Granzotto always held itself out
to uansport cement if and when needed. Mrs. Granzotto testified
that her son Fary, Vice-President of the firm, conducted all 'busi- .
ness matters. Mr. Fary Gramnzotto did not appear and testify in the
proceedings, leaving the record devoid of any evidence of active
solic:.tation of business other than the directory advertis:.ng.

Mr. James Diani of the Com:.ssion staff testified that
during his field investigat:.on. visit to the" Granzotto residence
pursuant to this application, on May 8, 1975 Mrs. Granzotto showed
nim a yellow page directory listing from the 1974 Central Contra
Costa directory. The listing was a one-liner under the classz.fi-
cation of "TRUCKING', and consisted solely of the name "GRANZOTTO
'J.'RUC!CING INC." and the telephone mzmber Thexe was no indication
of cement or any other comodity. ' '
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Applicants Wenger and B.C,B.M. at the hearing stipulated
that there had been no user of the Wenger certificate during vir-
tually all the 1972-1973-1974 pe.riod and that the Wenger’ certificate
had been in suspension during most of that perfod.: o
Discussion - - o |

First, we consider the contention by B.C.B.M. in its
Response to Petition for Reconsideration and/or Rehéating that
protestants were untimely undex Rule 858/ and Public ,U‘t:[lities Code
Sections Nos. 1731 and 1733,2/ and therefore should mot have been

&7 Fublic Veilities Commission Rule No. 85, Sapra.

7/ Public Utilities Code, Section 1731: |

"After any order or decision has been made by the.commisaion,
any party to the action or proceeding, ox any stockholder or

bondholder or other party pecuniarily interested in the public
utility affected, may apply for a& rehearing in respect to auny
matters determined in the action or proceeding and specified in
the application for rehearing. The commission may grant and
hold a rehearing on those matters, if im its judgment sufficient
reason is made to appear. No cause of action arising out of any
oxdexr or decision of the commission shall accrue 4in any couxt to
any corporation or person unless the corporation or person.has
filed application to the commission for a rehearing before the
effective date of the order or decision, or, if the commission
fixes a date earlier than the 10th day after issuance as the
effective date of the oxder or decision, wmless the corporation °

or person has filed such application for rehearing before the
10th day after the date of issuance.”

Public Utilities Code, Section 1733: :

"(a) Any application for a rehearing made ten days or more de-
fore the effective date of the oxder as to which a reh is
sought, shall be either granted or denied before the effective
date, or the order shall stand suspended until the application
is granted or denied; but, absent further order of the commis-
sion, the order shall not stand so suspended for more than 60
days after the date of filing of the application, at which time

- the suspension.shall lapse, the order shall become effective,
and ge application may be taken by the party making it to be

"(b) Any application for a rehearing made within less than
10 days before the effective date of the order as to which a
rehearing is sought and not granted within 60 days, may be taken
by the party making the application to be demied, unless the
effective date of the order is extended for the period of the
pendency of the application.” B co g




»
e O

.
' ‘.H"'h .
PR -~ )
v

A.55459, A.55460 NB

granted hearing. We are not impressed w:r.th applicant s contention.
It is axiomatic that one seeking equity should’ do equity. We note
that in apgl:f.cations involving a certificated. r:.ght, Comission
Rule. 37(a)~' requires a showing of "...the names of all common ¢ar-
riers with which the proposed service is. lﬂcely to compete-.. ,"" and
certiﬂcation that these have been served with ox mailed cop:’.es of
the application. Applicants made pro forma compliance ‘with this
requirement, but in their £iled certificate of service listed not’
one cement carrier. Nine cement companies were named: together with
the California’ Trucking A.ssociation. Therefore it seems xmderstand- |
able that protestants belatedly and only indirectly learned of the -
applications, and necessarﬂy £iled the protest letter and the:f.r |
petit::ton late.

F\xrthermore' Comm:t.ss:.on Rule 85 in :[ts owmn: unguage con~
templates exceptions. Rule 85 states that petitions for rehearing_,

" +.should be £iled before the: effective date thereof,..."’, and

does not use the mandatory "shall' (emphasis added). Certainly
undex these circumstances, and when read pari materia with the
admonition in Rule 87 that "these rules shall be liberally COnstrued
to secure just, speedy, and inexpensive deteminations of the issues
presented" equity demands acceptance of protestants late-filed
protest letter and pet:.t:.on, and a hearing. '

87 Publ‘i'c Utilities Commission Rule No. KL E @) M
MENTS FOR CARRIERS: "In addition to the above requirements,
if the tramsaction involves a cextificate or operative right
undexr Sections 1005-1010, 1031-1036, or 1061-1067 of the Public
Utilities Code, the application shall show the- following data:

"(2) The terr:.tory or points served, the nature of the

sexvice, the effect of the transaction upon present operation or
rights of the applicant carxier, the names of all common car-
riers with which the proposed service is likely to compete, and
a certification' that a copy of the application has been served
upon Ox mailed to each such carrier named. Applications shall
also name all other parties to whom copiecs of the application
will be mailed. Applicants shall promptly notify the Commis-
sion of such mailing. Applicants shall also mail copiles to
such additional parties and w:.th;.n such times as may 'be desig-
nated”by the Comission. oo |

’l .‘.‘. .‘
. :.54".“‘." o . L -8_. -
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Applicants’ assert:f.ons as to appl:'.cab:[lity of Publ:[c
Utilities Code Sections Nos. 1731 and 1733 are even. =
less meritorious. In Decision No. 84412 the Comiss:ton, as an - ‘
alternative to granting rehear:l.ng- elected to proceed under author- '
:I.ty of Section No. 1708, 2/ o o
In view of these considerations, and noting that the _
protest letter and petitfon raised. an issue of law ve:[led from
the Commission when it issued Decision No. 84252 the Comission
in the interest of full disclosure of all material and relevant
facts, including those here belatedly asserted, reopened the .
applications to ¢larify the pivota]. matter of user (:: A7 I.
Molitor (1965) 64 CPUC 109 110). |
Second, in his prefatory :Lnstructions, the Examiner

properly charged protestants with the burden of go:t.ng forward with
the evidence. It was protestants who were the mov:l’.ng party.
was they who sought reconsideration before the Comiss:[on. It was -
they who were granted 2 hearing wunder Section No. 1708 of the Code
to produce evidence to demonstrate in what manner the COmmission |
‘had erred in Decision No. 84252 and in what respect the Com:r.ssion
should. rescind alter, or amend its dec:x‘.si.on.]'o '

~ Resolution of these applications depends squarely upon |
interpretation of Public Utilities Code Section 1065. Appl:.eants
urge Reynolds v State Board of Equ.alizationl'}-/ npon us as the proper

2/ See Xootnote No. 3, “supra.

10/ Whexe protestants are granted a rehearing where applicant hes
been granted that which ke requested and has no qnerrel with
what he has been granted, because the ‘protestants are the mov-
ing parties, the burden is upon them to go forward. If such ‘

burden is not met, applicant has no burden to go foxrward or
present aff:[mative ev:.dence Q,:anoln A, R:x.chmond (1965)

64 CPUC 383, 38.)
1/ 2902d137
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construction of law to be applied to Gramzotto, seeking to avoid
the automatic lapse and terminate provisions of Section 1065. 2
Unhappily for their position, Reynolds is readily dlfferencmted
factually from Granzotto. But more crucially, the appl:’.cq.ble law
in Reynolds included no provision comparable to Section 1065-. 2.
‘The principal question in Reynolds was merely whether the St;ate
Board of Equalizatfon had power to suspend as well as to revoke a
license in a situation where a licensee was not providf.n.g food
where alcoholic beverages were soid.  In Reyno olds;- the Supreme
Court found there was nothing in the law which supported pet:.t:[on—
ex's contention that a liquor license automatically becomes void
whenever a licensee failed to sell food on the premises, and the
Court held that the language of Section 22 of Art:icle Twenty of
the California Constitution i.ndicated that some action by the State
Board of Equalization was necessary before a license can. be term:’.—
nated. In the matter before us there is s gg :tn the law that
"something"” being Section 1065 2.

 Applicants urge ‘that Section 1070-1—2-/ provides the sole
authority vesting in the Comission power to- revoke, suspend or
termingte a cement carrier certificate. With this assert:ion we
bave no serious argument. But Section 1065.2 does not merely vest

1z/ Public Utilities Code, Section 1070" '
"The Commission may at any time for a good cause suspend
and upon notice to the holder of an operating right ac uired
by virtue of operations comducted on July 26, 1917, or to the
grantee of any certificate, and upon opportxm:[.ty to be heaxd,
revoke, alter, or cmend any such operative right or certificate.
"As an alternative to the suspension, revocation, alteration,
or amendment of an operating right or certificate, the commis-
sion may impose upon the holder of such operatin t or
certificate a fine of mot exceeding five thousa ollaxrs
($5,000). The commission may assess interest upon any fine
imposed such interest to commence upon the day the payment
of the fine is delinquent. All fines and Interest collected |
shall be deposited at least once each month in. the Sl:ate Tzeas-\ _
ury to the wweddie af the Geneml Etmd " :

_“\'
N
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‘authority, rather it addresses itself to the continuing nature’ of
an existing certificate - barring some commission action umder
Section 1070 to suspend or terminate the certificate, and then in
addition, Section 1065.2 provides another way a certificate temi-
nates; one entirely apart from the authority vested by Section
1070. 13/ -

' Section 1065. 2 is not ambiguous as to‘ it's intent' Rather
it is sharp and clear. It is not umreconcilable or incomsistent .

with Section 1070. It simply means- that there ust be "exerc:.se

of the authority each year -~ some user - oxr the certificate as a

nmatter of law lapses and terminates automatically, ‘ '.h:anSportation :
of cement in our industrial society is a neééSsity, and ‘the con~
tinuous existence of a readily available and viable source is
essential to the comstruction industry, cement suppliers, and the
public. The primary purpose of carrier regulation, whether it be
cement oxr other commodity carrier, is to secure adequacy, regularity,
and relisbility of service, together with a reasonable charge for
the sexrvice (Morel v. Railroad Commission (1938) 11 C2d°488), ‘and
such regulation is Zor the bemefit of the producing and consuming
public (Franchise Motor Freight Association v. Seavey (1925) 196 ¢C |

77), not those regulated, It is inescapable that Section 1065.2 is
obviously intended to purge the ranks of certificate holdexrs of
defunct and/or inoperative authonties.

12/ TAnd 1T theianguage used 1n a law plainly and unequa.vocally
shows a certain and definite purpose to be accomplished there-
by it is the duty of the courts to carry it into effect. Courts
are no more at liberty to add provisions to what is declared in
a law in definite language than they are to disregard existing
express provisions of a law.

(Boca Mill Co. v. Curry, (1908)154 C 326. )
ss v, City of Lo Beach (1944) 24 C 24 58 260 )
eople v, p > 138611 15)'




A.55459, A.55460 - NB

The granting of a certificate by the Comission in the
first instance is conditioned upon existence of a public need to
be met by the proposed service, and upon the continuing ability
" of the applicant to furnish the sexrvice at all times to meet. that
need. Certainly it is difficult to conclude that public convenience
and necessity can continue to exist and require continued certifi-
cation where a carrier has years past ceased to exercise its certif-
icate. We are not unmindful of the ebb and flow of. eeonomic tides.
But to "exercise" a certificate there must, at minimum, at all
times be an active good faith holding out of available sexvice in
the certificated axea, and at least some actual shipment of the
cextificated commodity somewhere in the certificated area each year.
The practical facts of business are not here ignored ‘We recognize
that at certain times the state of the general economy is such that.
a volume of business just does not exist to support: exercise of an
authority in every county of the certificated area. We recogn:‘.ze :
this economic fact in The Matter of A. W. Rals 'rrucking, Inc. _
(Decision No. 78029 dated December 8, 1570 in Application No. 51241‘) 3
where we held that Section 1065.2 specifically applies to a cement
carrier certificate as a whole, and not to segments thereof Hays
had some service to certain counties w:.thin his‘ certificated area
‘other than to the eight counties he sought to. transfer in his
application. At all times during the year in quest:x.on Hays actmally
delivered cement and thus "exercised” his authority. ‘ '

Part and parcel, aside from actual delivery , of "exercise
is an active good faith holding out of service. Indicia’ ‘of this
active good faith holding out includes a demonstreted intent to
carry on and do business, a ready a‘bility and willingness to serve
the certificated points in ome's authority, a published tariff
c'.\.rculated to currant s‘bippers in the certificated area, ‘active
solicitation of busimess through the certificeted area, clessified
dixectory advertising in the certificated area so that the industry,
shippers, and the public are. awa:re of the availa‘bility of the

-12-
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service and existence of the carrier, and a ready availability of
‘terminsl, equipment, and drivers. But, coupled with this active
good faith holding out, there always must be some actual transpor-
tation of the cextificated commodity within the certificated area.
Section 1065.2 requires actua]. operation as distinguished from mere
coloration of operation. Granting (and retemtion) of an authority
confers a privilege upon the grantee which can only be retained by
the grantee's fully meeting the obligations and reSpon.sibﬂ:t.ties
imposed by statutory law and the rules and regulations of the
Commission (In re Operations and Practices of Boyle (1920) 19 CRC
433). To "exexcise' an operative right necessarily means to |
actively place and keep it in use, and to carry on business. Actual

operation is an essential ingredient of zn operat:t.ve r:l.ght @a_c_ggg
Coast Terminal Warehouse Co. (1952) 52: CPUC 17). \

Granzotto contends. there has been no intent of or act:ual
abandonment of the business; that during the three years in question
while shipping no cement it has never ceased to hold itself ready |
to operate and serve industry ox the public. ‘Ihe primaxy manifes- ‘
tation of abandonment is cessation of service. Certa:f.nly where the
record indicates that continuous and adequate service has been
rendered that there has been no intent to abandon, and that the .
comercial community regards the utility as a going canc_ern, there
is no abandonment (M. Lee Radio Paging (1966) 65 CPUC 636, 639).
But applicant has delivered not a single load of cement :f.n any one of
of the nine countias in: which it was certified. Appl:l.cant cont:ended
in both summation and on brief that it solicited business and adver-
tised its availability as & cement carrier. The record just: does
not support these contentions. Despite ample notice’ t:hat Mexercise” -
of the certificate in all. its aspects was the issue at bar appli-
cant introduced not one fota of evidence - aside from the one-liner
d:!.rect:ory ad - that it solicited bus:r.ness in the three-year perlod
in question. Its V:[ce—'president who as.sertedly conducts all :f.ts

e
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business, did not even appear to testify. Failm:e to'pro”ducethe
better evidence within a party's knowledge leads to an inference.
that the evidence would not favor that party (Westinghouse Credit .
Coxrp. v. Wolfer (1970) 10 CA:3d°63). Applicant maintained until
sometime in 1974 a ‘one=liner: directory advertisement’ which d:.d not
even mention its. availability as a cement carxrier, > and this adver-
tisement was placed only in the central directory of ‘one of: the
nine counties it was certified to serve. It discontinued its
telephone sexrvice entirely. In the absence of active pursuit of
business: active solicitation, appmpriate advertising in the
areas serviced, or even telephone service, how cou].d ‘the comercial
commumnity know the business continued to exist as it asserted? B
Insofar as its cement carrier authority was concerned; the business
through force of circumstance had become dormant and terminated _
It is particularly noteworthy that. applicants themselves recognized‘
this fact of the lapsed and teminated status of the cement author-
ity, when they deliberately sought to create an impression of o
actusl operation, so as to meet the "exercise" requirement of
- Section 1065.2, by preparing and submitting to the Commission two
", ..n0t strictly legal™ frefght bills. 'rhis was done when. actually
the two shipments were made under another's authority. af Use of

these "not strictly legal” freight bills is tantamount to a conces~

sion by applicants that Section 1065.2 is indeed applicable. I£
such were not the case, what Jothexr purpose’ would ‘have been legiti- .
mately sexrved through their submission of such documents? o
In summary, it appears that in fact there has b,een’ no
"exercise" of the cement carrier authority for years. It is also
obvious that applicants were well aware of this situation, and
filed their application well aware of the requirements of the -
I’ublic Utilities Code Nowithstanding, through the use of false

_/ See Exhibit ENo- T
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freight b:!.lls they sought to g:f.ve the Com:[ssion and the- general j
public the impression that their operating authority was in actual
use in 1974 when In fact it long since ‘had ceased to be exercised.
Therefore we must conclude, under the prov:t.s:.ons of Publ:!‘.c Ut:t.lit:‘.es |
Code, Section 1065.2, that the certificate as & matter of law d:[d
indeed 'lapse and terminate" through nonexercise for more than
one year so that there was no longer a certificate in being ava:r.l-
a’ble for Granzotto to sell and transfer. '
_ As to the Wenger - B.C.B.M. applications > the issue

differs. The Wenger certificate tbrough. almost all the per'.[od
under considexation was in suspension.=~ 15/ Thus its nonexercise
during that period was in effect by Commission order.  Even if ready
and able, Wenger could not have operated legally duri.ng suspension.
Therefore, the issue in Wenger is: Does a Com:[ssi’.on ordered sus="
pension toll the one-year per:tod in Secti‘on 1065 2‘? We conclude :‘.t
does. : B |
Section 1070 grants a\rthority to the Comiss:ion to . :
suspend a certificate at any time for good cause.le/_ In Construc-
tion Transportation (Decision No. 76720 dated January 27, 1970 in -
Application No. 51487) the Commission held that the one-year per:[od
provided for in Section No. 3573 of the Public Utilities Code,:L/ -

a "lapse and terminate" provision in the operating Ermit d:f.v:[s:.on
of the Public Ut:!’.l:’.ties Code simflar to Section 1065. 2 dn- the cex—
tificated carriers' division of the Code, was tolled’ 'by suspension
of a permit by the Comnission. We see no reason to treat the two
differently. The plain meaning of "suspend” is to stop temporar’....x.y, '
to hold in abeyance. It would be zmteasonable if by susoendz.ng,
the Comission were to set up an automatic temination. I:E we

15/ See footnote No. 1, ‘supra.
16/ See footmote No. 12, snpra'. |

17/ Public Utilities Code, Section 3573:

- "Any operating permit not exerc:f.sed for a pen'.od of one
yeax shall lapse and terminate. ,

o -15-
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have reason to teminate a certif:[cate, we canp s:'.mply revoke ic
after hearing. For these reasons we conclude that a Comiss:ion
oxdered suspension tolls the Tunning of the one-year pexriod in
Public Utilities Code, Sectiom 1065.2. Accordingly the Wenger
cexrtificate did not "lapse and terminate" through nonexerc:[se and
was a certificate in being avaﬂable for Wenger to se11 and trans— :
fez,_. , «

: 1. Neither applicant Granzotto nor applicant Wenger trans-
ported cement during the years 1972, 1973 and 1974.

2. In 1974 applicant Granzotto did not opera"e as a cement
carrier; therefore, it did not exercise its certificate. _

3. Applicants Granzotto and B.C.B.M. init:[ally sought to
mislead the Commission and the public by filing "not strictly Legal”
~ freight bills in an attempt to induce beiief that the Granzotto

- certificate had been exercised under prov-.'.sions of Section 1065 2
of the Public Ut:.lities Code. ‘

4. Thae Wenger certificate was in suspcnsion dur.Lng vn.rtually
all the period 1972, 1973 and 1974 | |
Conclusions

" 1. "Bxercise" of 2 cement carrier certiiicate requires |
actual transportation of some. cement, , :

2. The Granzotto ce*t:.f:.ca..e ‘under the prov:[sions of Publ:.c
Utilities Code, Section 1065.2 as a matter of law did "1apse and
term:x.nate“ through non; "exerc:.se during the' per:.od 1972 1973 and :
1974 | ‘

3 Saspension of 2 cement carrier certificate aerves to toll
the time perfod in Section 1065.2.

4. The Veoger certificate, 'being under suspension by
‘Com:!.ss:{.on order during virtually all tke oe*iod 1972 1973 and
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1974, did not "lapse and terminate" as a consequence of nonexercise
under provisions of Public Utilities Code, Sect:[on 1065 2 '

IT“IS-ORDERED that:

1. The. stay:[ng order in Decis:'.on No. 84412 dated May 6 3.975
is vacated, :

2. There 'be:{.ng, through operation of law, no- Granzotto cer-
tificate to sell or trausfer, the Comission s order" contained in
Decision No. 84252 dated March 25, 1975 in Appl:.cat.c.on No. 55459,
authorizing Granzotto to sell and trans‘er its operative rights to
B.C. B.M. 'lransport, Inc., is vacated '

3. The - ordexr contained in Decision No. 84252 dated March ZS
1975 in Application No. 55460, ~authorizing Wenger to- sell. and
txansfer his operative right to B.C. B M. Transport Inc., is‘ S
affirmed o | o
4. The relief requested in Application No. 55459 :Ls den:.ed |
S Order.l.ng Paragraphs 1, 2, 4 and 5 of Decis:l’.on No. 84252
are modified as’ follows ST
1. On or before January 1, 1976 A‘l.‘.lan L. Wenger =
. may sell and’ txansfer: the operative rights refen'ed
to in Applicat:ton No. 55460 to B.C.B.M. Transport, Inc.
2. Within thirty days after the transfer, the
purchaser shall file with the Com:mr.ss:.on wntten ac-
ceptance of the cert:tficate and true copies of the |
" bil1l of sale ox other instrument of transfer.
4. In the event the transfer authorized in
paragraph 1 is completed effective concuxrently
with the effective date of the tariff f;lings -
required by paxagraph 3, a certif:.cate of publ:[c con-
venience and necessity is. granted to. B.C B.M. : :
’rransport Inc., anthor:f.zing it to operate as: a.
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cement caxrier, as defined in Section 214 1 of the

Public Utilities Code, between the points set forth

in Appendix A of this decision. A

- 5. The certificate of public convenience and

necessity granted by Decision No. 78403 :I.s revoked

effective concurrently with the effect:we date of

the tariff filings required by paragraph 3. '

The effective date of this order shall be twenty days
after the date hereof, - = . o
| Dated at ___ Sen Francisco Calffornia, this o?/f‘.”f day =

of __OCTORFR  , 1975 S S

Uomiaaionor Lcomrd Ros-f- .‘boing T
~ Decessarily avsont, (:.‘.._:m" Aricimto
Sl tho di.;po..iuon o.t tb.:.s procoodins. .
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B.C.B.M. Transport Ime. Original Page'l
(a California corporation) R

‘ B.C.B.M. Transport, Inc-, a co“poration, by the ‘
cexrtificate of public convenience and necess ty granted by the"l
declsion noted in the margin is: autho“ized to conduct operations
a3 a cement carrier, as defined in Section 21&.1 of the. Public L
Utilities Code, to and within the County of San Mateo- rrom any and
all points of origin subject to. tne following.restrictions'ﬁi" L

Reutrictions.

This certiricate or public convenience and’
necessity shall lapse and. terminate if‘not
exercised for 2 period of one year.

Whenever B.C.B.M. Transport Inc. engages other
carrdiers for transportation of property of .

Bay Cities Building Materials Co., Inc., or
customers or suppliers of said corporation,
B.C.B.M. Transport, Inc¢. shall pay such- other
carriers not less than the rates and charges -
published in B.C.B.M. Transport, Inc. tarifrs
on file with this Commission. g ,

(END OF APPENDIX A)

Issued by California Public Utilities Commission.f'

Decision No. 85029

Applications Nos. 55459 and 55460.




