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Decision No. 85144 | @@ ﬁ U [M Al
BEFORE THE PUBLIC U‘I‘...LI'I'IES OOMMISSION OF THE STA‘I‘E OF CAI.IFOm\IIA'~_? _-

ATRPORTRANSIT OF CALIFORNIA,
a corporatio:x, .
"~ Complafnant, | i .
| 7 ' " Case No. 9623 S
vs. o (Filed October 12, 1973)  o
JAMES R. NYHAN and MARJORIE R. NYHAN, :

Defendants.

Gh:;ckering & Gregory, by Robert W.. Tollen, Attomey '
at Law, for Ai:portransit of California, complainant.

Carl T. Windell, Attorney at Law, for Ro’berb Nyhan,
defendant. ‘ , ‘

9.21.1\119.

This is a complaint by Airportransit of Cal.tfornia .
(Arportransit) sgainst James R. Nyhan and Marjorie R. Nyhan (Nyhan).
Alxportransit seeks an order revoking the passenger stage’ certificate
grarted o Nyhan in Decislon No. 82011 or, in the. altemative, The _
inposition of penalties for alleged violations oi‘ the Public Utilities-
Code. : s

A duly noticed public hearing was: held in this ma‘c.ter ‘
before Examiner Donald B. Jarvis in San Francisco on January 19, 1974.
It was submitted subject to the filing of the transeript and br:[efs, L
the laot. of which was received on May 6, 1974-. |




On April 2, 1974, prior to submission, Airportrans:!.t filed ‘
& Petition for Proposed Report. The ‘Conmission is -of the opinfon -
that & proposed report 1s not. warranted in this proceeding and that :
the petition should te denied. ‘

The Cormission mokes the follow:t.ng ﬁndings-

1. A proposed report is not warranted ir this matter.:

2. The Commission takes officifal notice (Rule 73, Evidence
Code Section 452, Breidert v Southerm Paciffc Co. (196L) 61 CA 24 6593
Pratt v Coast Trucking Co. (1964) 228 CA 24 139) that Nyhan £Lled
Aopllication No. 54241 on August 15, 1973.

2. 7The Commission takes official notice that a copy of Appli-
cation No. 54241 was served on Airportransit on August 24, 1973 and
taat a copy of the amendmeat to the application was served on
Alrportransit on September 5, 1973. . '

L. Tae Commission takes official not:f.ce th'*t A:Lrporbransit
filed a protest to Application No. 54241 on September 25, 1973.

5. The CommfssZon takes official notice that a Protest and
Regquest "or Oral Hearing in Application No. 54241 was £i1ed by' Bel-
Mateo Emterprises, Inc.; Mid-Peninsula Cab Co., Inc.; and Pen:r.ns'ua
Tellow Cab, Inc. on September 25, 1973. |

6. The Commission takes offfcfal notice thet on cho‘ber "2, |
—97/9 Airpostronsit filed in Application No. 54,241 a Cerb:!:f:[cate of
cotnsels, which recited that it was a protestant to the appl-' cat- or
and that 1t was f"_ling the complaint here under consideration. LY
copy of the complaint was at‘oached to the. cer*:,:’.f’ cate. |

7. On Octcber 16, 1973 tke Commission entered I'scision No.. |
82011, whiech granted Nyhan a certificate of public convenience and
necessity to operate as a passenger stage. corporation between verious
hotels near the San Francisco Interra ional A:Lrporo and Unioz: Scuare :
in San Francﬂ.sco. N R Lo
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8. The Commission takes offieial notice tha:c on October 19,
1973 Airportransit filed a Petition for Reconsideration in App.:.i-
cation No. 54241. On November 2, 1973, Nyha.n filed a Response to
Petition for Recomsideratic on. On November 5y, 1973, Airportransit
filed a Supplement to Petition for Reconsideratfon. On December L,
1973, Adrportransit filed a. Memorandum of Points and Authorit:res :Ln
Support of Petition for Reconsideration. ‘

9. On December 4, 1973, the Commission entered Decision No.
82204, an Order Denying Reconsideration of Decisfon No. 82011.

The material issues presented in this proceeding are: |
1. Was extrinsic fraud involved In procuring Decision No. 82011°
2. Did Nyhan violate the Public Utilities Acb" e 3°r what, ii‘ any,
penalty ‘should be Imposed? d
A:I.rportransit conuends that Nyb.an should not have been

granted the passenger stage certificate provided for in Deci‘sion
No. 82011 because it is alleged that Nyhan had,prior to its issuance,
operated illegally without authority from the Comm:{ssion. - "The
general rule is that common carrier. operating. authority will not be
granted on a showing which rests upon unlawfil, operations. = (20th
Century Delivery Service (1948) 48 CPUC 78, 81&-) However, excepti on., "
have been carved out of the rule when the public interest 80 requ..re
Fleetlines, Tne. (1952) 52 CPUC 286, 294; Inglewood City Lines (195-3)
& CRC 704, 707-08; T. W. Gilboy (1942) 44 CRC 457, 4593 Ciréle
freight Lines (1950) 49 CRC 377, 384; N._A. Gotelll (1941) 43 (RC
491, 49L; E. C. Coats (1923) 23 CRC 303 cf., Boliday Sivl4nes. (1960)
66 CPUC 537, 5L2-L3, The Grey Line Tours. Cor_manx (1973 'cioion
No. 81036 Attachment A, p- 37 fn. 14.)" (Jokn R. Zavalita (1973)
75 CPUC 361, 369.) Thus, assuming prior il...eg:al operations by Nyhan,
the Commission was not without Jur:tsdict:ron to grant the: certi.t‘:r.cate '
. awarded :I.n Decision: No. 82011. : :

.




Arportransit contends that t.h_é C&hmiss:tqn ‘can revoke o
Nyhan's certificate in this proceeding because the. Commission was:
fraudulently induced to grant the certificate. Adrportransit poimts
to the followlng portion of Deci,‘s:!.‘én“ No. 820;!.1 as er:‘dneoﬁs' and

allegedly procured by fraud: , . ‘ , ‘
"Applicants had been performing the proposed service
Prior to being irnformed by the Commission staff that
they could not do so without the required certificate.
They immediately ceased operations and filed the
instant application. Theyallege that six drivers
are hired for this service and request that the
application be acted upon as soon as possidle.™
(Decision No. 82011 at p. 2.) | .

It is argxied‘ that Nyhan did not immedi_atélx'cease operat:'.ons,
and had this fact been before the Commission the? éercificebe would
not have issued. | | S - o

The essential rules governing‘ the consideration of
Alrportransit's contention are as follows: C

"If the aggrieved party had a reasonable opportunity to
appear and litigate his claim or defense, fraud
occurring in the course of the proceeding is not
a ground for equitable relief. The theory is
that these matters will ordinarily be exposed
during the trial by diligence of the party and
his counsel, amd that the occasional: unfortunate
results of undiscovered perjury or cther intrinsic
fraud must be endured in the interest of stability
or final judgments. -

"The rule is explained in Pico v. Coha (1891)
91 C. 129, 134, 25 P. 970, 27 P- 537, as follows:
*[Wlhen he has a trial, he must be prepared to
meet and expose perjury then and there. He '
krows that a false claim or defense can be
supported in no other waysthat the very obdject
of the trial is, if possible, to ascertain the
truth from the conflict of the evidence, and.

-
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that, necessarily, the truth or falsity of the
testimony must be determined in deciding the .
issve. The trial is his opportunity for making
the truth sppear. If, unfortunately, he fails,
being overborne by perjured testimony, aad if
ke likewise fails to skow the Injustice that has
been done him on zmotion for a now trial, aad

the judzment is affirmed orn appeal, he is with-
out remedy. The wrong, in such case, is of
course a most grievous one, and no doubt the
legislature and the courts would be glad to .
redress it If a rule could be devised that would
remedy the evil without producirg mischiefs

far worse than the evil ©o be remedied. End-
less litigatfon, in which nothing was. cver
firzlly determined, would be worse thaa occa— -
tional miscarriages of justice. . . .7 .
(Witkin, Califormie Procedure, 2ad Ed., p. 3768.)

"The commonest ground for equitable relief is
extrinsic fraud, a broad concept which covers &
number of situations. Lts essential charac—
teristic is that it has the effect of preveating
a fair adversary hearing, the aggrieved party
being delidberately kept in ignorance of the
action or proceeding, or in scme other way
fraudulently prevented from presenting his claim
or deferse. ‘

"The classic statement in United States V. o
ghsrocirkmorton (5873) 98 U._S—::Zl,o';,' :d’:' "L. Ed. 93,
» is repeatedly qroted, as In F.00G V. ‘

Tewpleton (1907) 152 C. 148, 156, 92 P.78:

*Waere the unsuccessful party has beer pre—
veated from exhibiting fully his case, by fraud

or deception practiced on him by his opponent,

as by keeping him away from court, a false promise
of & compromtce; or waere the defendant never had
knowledge of the svit, being kept- in igmorance b7
the acts of the plaintiff; or waere an atvormey
fravdulently or without authority assures to -
represent a party and connives at his defeat;

or where the attorney regularly employed ACOmP?lX
sells out his client’s interest to the other siae; -
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these, and similar cases which show that there
has never been a real contest in the trial or
hearing of the case, are reasons for which a

suit may be sustained to set aside and anpul

the former judgment or decree, and open the

case for a new and fair hearing. . . .'"
(Witkin, California Procedure, 2und Ed., p. 3752.)

A public hearing was not required in Decisiorn No. $2011.
(Public Utilities Code,$ 1032.) The decision found that a public
hearing was not necessary. (Decision No. 82011, Finding 4.) We
look to the record in that proceeding to determine the merits of
Mrportransit's contention. The Commission has, in the numbered
findings heretofore made, taken official notice of the_‘p‘ex_'tinent,
portions of the record in Application No. 54241, which resulted in
Decisions Nos. 82011 and 82204. o a o

In the Protest and R_equest' for Oral Hearing, filed by =
protestants Bel-Mateo Enterprises, Inc.; Mid~Peninsula Cab'Co., Inc.;-
and Peninsula Yellow Cab, Inc. on September 25, 1973, it was alleged .
at pages 4~5 as follows: |

- "Uporn information and belief, PROTESTANIS further
allege that the applicant is presently and has
for some time been operating as a Passenger Stage
Corporation, as defined in Public Utilities Code.
section 225, in that the applicant has held itself
out to the public to provide per capita fare _
passenger transportation over regular routes and
between fixed Termini, with such passenger stage.
service generally being over the routes and between
the points mentioned in the present application.
Such Passenger Stage Corporation service by the
applicant was conducted even though the applicant:
did not possess an appropriate Certificate of
Public Convenience and Necessity from the Commissioz.
Such operations as a Passenger Stage Corporation
by the applicant were in open and flagrant disregard
of the authority of the Commission. Such open and
flagrant operation 1s all the more reprehensible




in that such oPerations nave been conducted
knowingly, ard in contumacious defiance of the
Commission's authority since at least the
£iling of the application herein. PROTESTANTS
allege that such defiance ¢of the Commission,
and the underlying Statutes, Rules and Regu-
lations, demonstrates a lack of fitness on the
part of the applicant to be granted the
anthority sought in the application. As with -
the Iissue of Public Convenience and Necessity,
this issue offitness of the applicant should
be determined only after an orsl hearing, and
only after PROTESTANTS have been afforded an
opporturity to cross-examine the applicant in
connection with its :u.legal past and present
operaticns.”™

The certificate filed by Airportransit's counsel on
October 12, 1973 had attached thereto a copy of the complaint here
under consideration. Paragraphs 4, 5, and 6 &lege'

"4. That, notwithstanding their lack of authority
to operate as requested, defendants have been
operating the service for which authority was
requested, commencing at 2 time unknown %o '
complainants and com;inuing until approximately
October 8, 1973.

5. That, on September 25, ..9'73, in the matter
of The above referenced application, a protest
was filed alleging that defendants were already.
operating in the manner requested in the appli-
cation, although without authority, and that it
was not until thereafter that defendants ceased
thelr illegal operations.

"6. That defendants have published schedules of
their illegal operations, showing regular routes
between fixed termini on 2 per capita. fare basis,
and that Exhibit A hereto Is a L COPY of t.he front
and back of one such sched.ule. ‘ o
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Decision No. 82011 indicated that "Protests and requests
Sor a public hearing were filed on September 25, 1973 by Adrportransit
and on benalf of three taxicab companies that operate in the area
sought to be served. The protests are not persuasive. ™ (P. 2.)
Airportransit's Petition for Recénsiderat:!on‘:qf ‘De,cig;t.'dn' No. 82011
stateds: o ' ' '

"Bel~-Mateo Interprises Inc., Mid-Peninsula Ca» Co.,
Inc., and Peninsula Yellow Cab, Inc. together filed
a protest and request for oral hearing on ‘
September 25, 1973. In paragraph IV of that pro—
test, those protestants alleged, upon information
and bellef, that the applicants were presently,
and had for some time, been operating as 2 pas—
sengexr stage corporation, even though they did
not possess a certificate of public convenlence
and necessity. Those protesting cab companies
alleged that such illegal operations had 'been
conducted knowlngly, and in contumacious defiance
of The Commission's authority since at least the
filine of the application herein' (page > of the
protest, emphasis edded). The Commission's
opirnion recites at page 2: B |
'Applicants had been performing the proposed
service prior to being informed by the Commis—
sion staff that they could not do so without
the required certificate. They lmmediately

ceased operations and filed the instant
application.’ ' |

There is no indication that the applicants
submitted evidence that they were not {llegally.
operating subsequent to £iling their applicatiocn,
nor that they even denled the September 25 =
allegation that they were. On this basis,
Airportransit of California submits that the
matter should be reconsidered and that a
hearing should be ordered. At a minfmum, the
applicants should be required to admit or deny
that they operated without a certificate subse-
quent to filing:their application. s
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"At the time that the protesting cab comparies
alleged that the applicants were operating without
a certificate, Adrportransit of California had no
information on the status of the applicant's opera—
tions. Subsequently, however, Airportransit of
California engaged in investigative work that re~
vealed the applicants had, indeed, been operating
illegally without a certificate until approximately
October 8, 1973, which was prastically two months
after the application was filed. Accordingly,
Alrportransit of California filed a complaint,
case No. 9623, against the applicants and sub-
mitted a copy of that complaint to the Commission
in the instant proceeding by means of attaching.
it to a certificate of counsel filed herein.
Zoth the complaint and the certificate of counsel
were filed on October 12, 1973. The complaint
1s presently pending before this Commission.’
rtransit of Califormia submits that tze
application for a certificate should not have
been granted without & hearing while a complaint
was outstanding alleging that the applicante ,
had engaged Iz illegal activity of great relevance
To the merits of their application. If the
applicants had denied the allegations of the
complaint (to which they have not yet responded),
Airportrapsit of California was prepared to
offer evidence, in a hearing on the application
Or on the complaint or in a consolidated hearing,
that the allegations were true." (Pp. 2-3) .

The Supplement to Petition for 'Recon;s:ld'er.altion_”by'
ALrportraneit alleged that: - : e

" Qn @ctober 30, 1973, the Commission executed an order
difrected to the applicants herein, in their status
as defendants in the complaint case, to satisfy the
matters complained of, or to answer the complaint.

On October 31, 1973, the applicants—defendants
executed and served a 'Response to Petition for |
lzecons:éc;.eration', in which they stated as follows -




The complaint on file by Protestant has
not been answered by Applicants since
it was felt that the compelling public
need for applicants' proposed service
would amply support and result in a
certificate of public convenience and
necessity, rendering such complaint
moot.

The applicants thus apparently intend to continue to
flaunt the authority of this Commission. Alrportransit
of California submits that the above stated attitude
of the applicants is further reason for the Commisg~
sion to recomsider its decision No. 82011." (P. 2.)

As indicated, the Petition for Reconsideration was. den:ted in Decision
No. 82204.

Obviously, Airportransit d:!sagrees with Decision. No- 82011.
However, it is abundantly clear that all of the points.s_oz_zght_ to be
ralsed herein were before the Commission at the time Decision No.
82011 was entered.Airportransit's reredy, after its petition for
reconsideration was denied, was to seek review in the 'Supfeme Court.
(Public Utilities Code § 1756.) Having failed to do so, Alrportransit
is precluded from litigating herein matters decided adverse to It in
Decisions Nos. 82011 and 82204. (Scott Transportation Co. (1957)
56 CPUC 1.) The Commission makes the following additionaa. ﬁndingS'

10. Neither Decision No. 82011 nor Dec:!.sion No. 82204 was .
procured by extrinsic fraud. : :

1l. Afrportransit 1s precluded herein from: attacldng the certi-—
ficate of public convenience and necessity granted Nyhan in Decision
No. 82011 on the same grounds which dec:r.d.ed adversely o 11: :r.n
Application No. 51»253. o : S -
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- We next turn to the question of whether any penalties
should be imposed on Nyhan for the alleged illegal operations. As
indicated, Decision No. 82011 stated that Nyhan had engaged in unlaw—
ful operations which ceased upon the f1ling of Application No. 54241.
Since a certificate has already been fssued to Nyhan the issuance
of a cease and desist order for past conduct would be a superfluous
act. Assuming an actiorn for a penalty would presently be avail-
able,y we are of the opinion that such action is not warranted in
the situation here under consideration. (Golden Sedan Service, Inc.
v_Afrport Limousine Service of Sm'mﬂalezz Inc. (1973) Decision No.
82143 in Complaint No. 9357.) |

No other points require discussion. The Commios:!'.on makes
the following additional f:t.nd...ng and- conclusion.
Fnding of Fact '

12. The mst,ituting of a penalty action aga:!.not Nyhan. is not
warranted under the "acts herein presented. ‘
Conclusion of Taw - : : ' - R B

| M.rportran 1t 1s entitled to no relief herein. =

Y/ See Code Civ. Proc. §3.40. |




ORDER

IT IS ORDERZD that the relief requested is demied..

The effective date of this order shall be twenty days
after the date hereof. o | |

Dated ab Sen Franciaco
day of NOVCcMBER , 1975.

» California, this _/_Ai_ﬂ__




