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Decfaton No. _S3L77 | .R“ @m ML -
BEFORE THE PUBLIC U'I.'II.I‘I.‘IES COMMISSION OF THE S’I.'ATE 01" CAI..IFO |
SKI-LIFT APARTMENTS CORP.,

Complaihant, - Case No. 9922

vs. $ (Filed June 2, 19753

: amended ‘July 9, 1975 and:
SOUTHERN CALIFORNIA EDISON : September 17 1975) \
COMPANY, a corpoxation,

Défenda.nt.

§

Leon E. Kent, Attorney at law,
for complainant. :

John W, Evans, Attormey at law,
ror deiendant.

OPINION

Complainsnt owns twe apartment buildings known as Post 2
and Krone loczated adjacent to the Mammoth Mountain Ton at Mammoth
Lakes, California. It seeks a declarat:!.on that it is not 1ia'b1e
for and should mot be required to pay any of the amounts due for
electric emexgy supplied by the defendant to the buildings during.
Decenber 14, 1974 to April 30, 1975, and an oxder that the com~
pleinact's application for service be accepted by the defendant
in accordance with the defendent's taxiffs applicable to new

tomers. Pending the determination of this case, by Deécisioa
No. 84533 dated June 10, 1975, the Commission oxdered the defendant
to provide compleinant with electric energy under the ‘teriffs

applicable to new customers as of May 1 1975 and r.he defendant
has complied with the order. - -




A hearing was held in Los Angeles on Septenibef 22 and
23, 1975 before Examirer James D. Tsnte and the matter was sub-
mitted on the latter dste.

Dorothy Jean Martinez, stockholder and treasurer of
complainant; Ralph Edward Driskel, stockholder of complainant;
and Leon E. Kent, attorney and assistant secretary of complainant,
testified for the complainant. Jobhn D. Katch, San Bernardino
district manager ard previously Bishop district manager of
defendant; and Donald L. Milligan, special service representa-
tive of defendant, testified for the defendant. .Nineteen
exbibits wexre received in evidence. ‘

‘ A previous owner of the apartments in question, Msmmoth -
Mountair Imn Corp., went into ‘bankruptey in July 1969. Certain
persons who had loaned momey to the bankrupt and whose loans weze
secured by trust deeds on individual apartments claimed the right
to foreclose end fomed an assoclation called Ski-Lift Apartments
(SLA) in oxder to protect their financial interest in the apart-
meats. In May 1971 a representative and ageant of SIA, Lincoln
Lancet, signed an application for service of electxic em_rgy'
made a security deposit of $1 500, and electyric energy was pro-~
vided the apartments by the defendant. The bills were sent by
defendant addressed to "Ski-Lift Apts., Memmoth, 7365 Melxrose,
Los Angeles, Califormiz,” and the bill showed that the service.
address was "Ski-Lift Apts., Mammoth Lks., CA 93546."

In November 1971, approximately six months after making
application for sexvice of “elect'r_:f.c energy, a group of persons
cousisting of more than two-thirds of those who had previcusly
formed SLA, and several other persons, formed the corporation
which is the complainant herein, Complainant acquired: title To
the two apartment bulldings in November 1972. From May to
November 1971 the apartment buildings were opemted by and ..he




bills for electric emergy were addressed to and paid for by SLA.-
From November 1971 to November 1972 the apartment buildings were
operated ‘;'by and the bills were sent to and were pdid by the com-
plainant. From November 1972 to September 30, 1973 the buildings
were operated for the complainant by Resort Operators, Inc.
(Resort) and the bills were sent to and paid by complainant.

March 7, 1972 a request for a change of rate schedule
form (Exhibit 6) requesting a change from present Schedule A6B 3§
to requested Schedule A-7 was signed by Ski-Lift Apartments Coxp.
by Richard C. Dudek, secxretary-treasurer.

October 1, 1973 the apartment ou:.f.ldings were leased by
complainant to Resort with the provision that Resort was to pay
for the utilities. The complainant contimued to pay the bills
for electric energy up to and including the January 1974 bill.
Defendant had no knowledge of this lease agreement prior to
May 1, 1975. January 15, 1974 a change of address was presented
to the defendant and it thereafter mafled the bills to the szme
addressee, and with the same indication of the service address as
indfcated above, to P. 0. Box 317, Mammoth Lakes, CA 93548, and
the bills were paid by Resort. In August 1974 an additional
$1,500 deposit was requested of the addressee to whon the bills
wexe being sent and the deposit was pald by Resort on
Avgust 29, 1974,

The addressee and the indication of the service address
where electric enexgy was provided continued to remain the same
but the mailing address for the account was changed effective
March 17, 1975 to "176 West Adams, Chicago, Ill. 60603" and
changed again effective May 14, 1975 to "c/o Dr. McEachen,

17650 Palora Street, Encino, CA 91315."




The sum of $458 of the January 1975 bill for electric
energy provided during the period of approximately December 15,
1974 to January 14, 1975 was not paid; the $4,745 February 1375
bill for electric energy provided from January 14 to February 13,
1975 was not paid; the $5 »222 Maxch 1975 b{ll for electric enerxgy
provided from February 13 to March 17, 1975 was not paid; the
$5,230 April 1975 biil for electric energy provided from March 17
to April 15, 1575 was not paid; $1,298 of the M2y 1975 bill for
electric emexgy provided from April 15 to May 14, 1975 was not
pald; for & total sum of $16,855 due for electric cmergy provided
from December 1974 to May 14, 1975, less $3,000 on deposit with
the company, for an amount now due the defendant o.. $13,855.

Theze i3 no dispute that during the periad from May 13,
1971 to November 1972 when complainant was Incorporated, that SLA
made application for, was liesble for, and paid for :ﬁjelectric energy
provided by the defendant. Complainant contends: 'that thercafter

T was not a customer as defined In Rule No. 1 of defendant's

tariffs on file with the Commission in that the application of
SLA was still on file and SIA was the customer; that if complainant
did become the customer thereafter, the defendant is estopped, by
reason of its comduct, to refuse to provide electric emergy to
compleinant after May 1, 1975 in accordance with its tariffs
applicable to providing service to new customers; and that 1€
complainant was a customer of defendant during the period
January 1 to May 1, 1975, the defendant caused damage to the com-
plainant by its acts z2nd conduct during that periocd In £failing
and refusing to notify complainznt of the failure of 'Resort Lo
make the payments as required, in an amount in excess of $16,855,
the amount of wopaid bills for service during the perfod fmvolved,
snd that complainant is entitled to bave this sum offset sgainst
eny suas due the defendant, so thet rothing is owed or due the
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defendant and complainant, therefore, is entitled to have
electric energy furnished it by the defendant in accordance
with its tariffs applicable to new customers.

The Commigsion does not have jurisdiction to award
damages as an offset, or otherwise, in a matter of this nature,
therefoxe, the contention of complainant that it is entitled
to have any sum due defendant offset by damages, if any,
cgused complainant by defendant's conduct, 1s not properly
before the Commission. (Williams v Pacific Tel., & 'rel. Co.
(1965) 64 cPuUC 736.) |

Complainant contends that the conduct of the defepdant |
during the perfod January 1 to May 1, 1975 in not communicating
with or advising complainant of the fact that amounts due for
electric ' energy were umpaid was improper, and was such that
it would work an injustice and injury upon complainant and
that estoppel should apply and the defendant should not be
permitted to require complainant to pay the unpaid amomnts due
or to make additional deposits in order to reestablish credit.
The quantum and character of proof necéssary to Jixst_if? such
relief must measure up to that which would be required had the
complainant paid the full tariff charges and then sought repara-
tions upon the ground of unreasonableness, and the defendant had
opposed the relief sought. Care must be taken to see that a
discriminatory situation is not brought about, for attached to
the Commission's power to grant reparation is the salutary
limitatfon that no discrimination will result from such reparaF
tion., (Kotex Co. v E. S, Stanley. dba Star Truck & Warehouse
Co. (1933) 38 CRR 513.)




After waiting a reasonable time for the February 24, 1975
bI1l to be paid and It remsining umpaid, and before March 24, 1975
when the mext bill was to be mailed, the defendant communicated
with Resort and made arrangements with Resort that the latter wouid
wail & check in the amount of $4,500 each week to the defendant
until the bill became current. After receiving and banking oune of
such checks defemdant was not:t.fied that the check was not honored
‘.:vy the baunk by reason of insufficient funds. The time elapsed
between the receipt of the check by the defendant and the notice
by the bank was in excess of ome week, Defendant commumicated |
with Resort and received assurances and a reasonable acplanat...on
from Resort with respect to the problem. . .

Thereaftexr & second such check failed to clear beccuse
of Insufficient funds and defendant requested Resort to send it
2 ceshier's check in the amount of $16,000. Resort purchased such
2 check in Chicago and defendant verified this with the bank where
the check was purchased. Defendant did mot receive the check and
efter ome week and several telephone calls determined to discon-
nact the meter through which electric energy wes provided: for the
Ski-Lift Apartments. As a courtesy defendant contacted
Dx. McEachen, president of complainant, to inform him thet the
sexvice to the Ski-Lift Apartments was to be discommected. During
this period defendant was of tize opinion that Resort was merely
maneglng the apartments for or was the agent of complzlnant, |

Defendant had no reasom to believe thet anyone o..he"'
than SiA or the comp.aimnt was 1liable for electric energy-
provided The Ski-Lift Apartments, had no knowledge of the lezse
between comp;.a:.nant and Resort, and had no Imowlc-dge that Resoxt
had agreed wita complairant to pay the wtili =y bLlls a.ncur-ed '

after October 1, 1973, uefmdant cou...d reasombly bﬂlieve tl:a'

notice to the agent of zmpa*d bills was noz:-fce co ..be princ:‘.nal.
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It pad no obligation to advise the complainant of the fact that
certsin bills were unpaid. The defendant conducted itself in a
manner consistent with good business practice after it learnmed
that there were sums due and umpaid for electric energy it bhad
provided., The contention of complainent that the conduct of
defendant during that period was such that deferdant should be
estopped from asserting its rights against complainant 1s with-
out merit. '
The tariff schedules applicable to e,.ectric service
of defendant as approved by and on f‘ le with the Comission
provide in part: ‘ _
Rule No. 1l: 'Customer: The person in whose name -
service is rendered as evidenced by the signature on the
application, contract, or agreement for that service, or im
the absence of a signed instrument, by the *eceipt and paymem:
of bills regularly issved in his pame regardless of the iden"it:y
of the actual user of the service." * _
Rule No. 11 B. Nompayment of bills: "IL. When‘a
bili for electric service has become past due..., service.
may become discentinued if the bill is not paid. . . . A
cusconmexr's service, however, will not be discontinued until -
the amount of any deposit mede to estzblish credit fox that
sexvice hes been fully absoxbed,” | -
Rule No. 6 C. "2. A customer who fails to pay
b41ls before they become past due..., may be required to
pay szid bills and reestablish his credit by depositing the
amount prescribed in Rule No. 7. This rule will upply _
. regardless of whether or not serv:!:ce has been di.,continued
 for sueh nonpaymen:." : :
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Wken incorporated in November 1971 the complzinant did
not have a signed agreement with the defendant but received and
paid bills sent to it by the defendant iz the name of Ski-Lift
Apartments, and onm March 7, 1972 signed a request for change of
rate schadule and svbmitted the same to the defemdant. Com-
plainant thereby became a customer of defendent as defined in
cdefendant's Rule No., 1 and remained such a customer to Janmuary 15,
1974 at which time there was merely a change of address, but not
of addressee. After that latter dzte payment of the bills vas by
Resort, but this in no way changed the status of ‘the comp._.a:’.nant
as a customer, and complainent continued &s a customer of the
defendant from that date to May 1, 1975 when defendant at..empted
to discorntinue service at the apartment buildings fnvolved: herein.

Doxothy Jean Martinez and Ralph Edward Driskel testified
thet on June 2, 1975 they weve in the defendant's office in Bishop
discussirg the matter with Paul Ibello, an employee of the defend-
ant. They stated that they hed inquired abcout the Ski-Lift £ile
and that Mr. Ibello had a folder containing papers to which he
referred during the discussion, and from & distance of a few feet

they saw a paper in the file resembling Exhioit 1, an application
znd contract for service, signed by one Roger Weston, an employee
of Resoxt. They were wmable to say, however, whether it applied
to the Ski-Lift Apartments, or the Mammoth Inn, which was owned
and operzated by Resor:. o |

John D. Katen testiflied that a file is not usr..ally
maintained by the defendant for each customer, but when a pro’blem '
arises where payrents are overdue for service to complainant'’s
apartments and to Resort's Mammoth Inn, and a monthly ckeck from
Resoxt had been received on prior occasions for service to Dotk
places, the defendant would probably open a single file for both
custorers. He gtated that Resort had ot signed an ‘app]ica‘:;’.o:i
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for sexrvice for complainant's apartments and that thé'application
seen by witnesses Martinez and Driskel could only be the one which
had been signed by Resort for service to its Mammoth Imn.

Complainant argued that Resort had made written appli--
catlon to defendant for service to complainant's apartments, thus
relieving it from liability after January 15, 1974. The evidence
does not show that Resort made such an app;ication for service.
Findings .

1. During the period November 1972 to-May 1, 1975 com-
plainant was a customer of the defendant, and as of'Mhy 1, 1975
there was due defendant for electric emergy provided the apart-
ment buildings owned by the complainant and known as Post and
Krone, the sum of $16,855, less $3,000 deposit, oxr $13,855.

2. The Commission does not have jurisdiction to offset
the amount, if any, which might be'due.the coumplainant Byfreason
of any damage which may have been caused it by the defendant by
defendant's failure to advise complainant before May 1, 1975 of
the fact that there were certain sums due and unpaid for electric. :
enexgy provided by defendant to complainant s Ski-Lifc Apartment
buildings.

3. The conduct of the defendant was not such that it-
should be estopped to assert its right to refuse to provide
further electric energy to the complaimant until such time as
the complainant paid the amount due and unpaid and posted a
reasonable deposit for the reestablishment of credit.

4. The tariffs applicable to electrical service of defend-
ant, as approved by and on file with the‘Commission, provide that‘
the defendant may terminate service to the complainant and not
reinstate service until such time as the unpaid bills are. paid

and the complainant deposits a reasonable sum fbr the rees.db-'
. lishment of credit ' '
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S. The complainant's xequest that the Commissioa declare
thet it is not liable for and should not be required to pay auny
of the amounts due for electrical energy supplied by the defendant
during the period December 14, 1974 to April 30, 1975 and that
the complainant's application for service be accepted by the
defendant in accordance with the defendant's tariffs applicable

. Tto new customers should be denied.

6. The order granting interim relief in Dec:f.s:f.on No-. 84533
should be terminated.
The Commission concludes that the relief sought by the
complainant should be denied and the order set forth in Decision
No. 84533, dated Jume 10, 1975, should be terminated.

IT Is ORDEREZD that

1. The relief requested by complainant is denied.

2. The oxder heretofore made in Decision No. 84533 dated ‘
June 10, 1975 is terminated. , _
The effect:we date of th:f.s orcexr sha.ll be twem:y days

after the date hereof.
Dated at  San Fraacisco

_ , California,
this 2 ' day of NUVEMBER

‘ Comosfoners ‘
Coxxis 1oner 'Vernon T Sturgoon. being ‘
ne¢ossarily: ab..om.. Qe not. ‘participate
ia tho dispo..ition or m, proccedi.na '
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