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I’EI-‘ORE THE PUBLIC UTILITIES COMMISSION- OF THE S‘IAIE OF CALIFORNIA

AD VISOR, INC., a California Corporation, )

authorized exclusive agent for: DILDAY

BROTHERS HUNTINGTON VALLEY MORTUARY, INC.,

a California Corporation, ENGINEERING

MODIFICATION CO., a Califormia Corpora-

tion, PRECISION AERO ENGINES PARTS &

SUPPLY, a Califormia Corporatiom, W K -

EQUIH(EIN‘I C0., a Califormia cOrporation, : Case No. 9800

CLATMANTS.. ) (F:tled Sepx:ember 24 1971») '
Vs, o | | |
GENERAIL TELEPHONE COMPANY OF CAI.IFORNIA,
DEFENDANT.

Norin T. Grancell, Attorney at Law, for complainant.

A. M. Hart, H. R. Snyder Jr., Kenneth K. Okel,
by Kenneth K. Okel, Attorney at Law, for
defendant.

Patrick J. Power, Attormey at I..aw, for the
Commission Staff. | o

OPINION SRR

By this complaint, Ad Visox, Inc. (Ad v:.sor) alleges, on
behalf of its clients Dilday Brothers Huntington Valley Mortuary,
Inc. (Dilday), Engineering Modification Co. (En,gineering) s, Precision
Aero Engines Parts & Supply (Precision), .and W. K. Eqﬁipment CQ;. '
(WKE), that they did not receive a free listing in the yellew-,pages_
of General Telephone Company of California (Gemeral) directories -
to which they were entitled puxsuant to General's tariff Schedule :
Cal. P.U.C. No. D-1, page 17.1/ It is sPec:Lfically alleged that:

free listings were not provided, although they* were requested as
follows: ' ‘

1/ See Appendix A.
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Dilday: 1971, 1972, and 1973 Huntington Beach
directories.

Engineering: 1971, 1972, and 1973 Long‘Beach
directories. ‘

Precisiom: 1973 Long Beach directory.
WKE:= 1971, 1972, 1973, and 1974 Ontario—direetories,
and 1973 and 1974 Indio directories. |
It i{s also alleged that Gemeral's saleS'representatives were fully
aware that Ad Visor's clients were not going to receiVefthe free
listings although they were entitled to them; that this policy bas -
continued for a number of years; and that Gemeral has pcrpetuated
this practice by the willful omission of free listings. _
Ad Visor further alleges that it has repeatedly requested
General to rectify this situation by bringing these matters to
General's attention and requesting adjustments in’ accordance with
General's tariff Rule 26, limitation of liability~provisions,2/ and
that offers of adjustment were made based upon a fictional minimum
exchange service rate rather than the exchange service rate actually
billed, exclusive of message unit and toll charges.
Ad Visor requests the following relief:
1. That General be required to abide by tariff Rule 26 and
Commission Decisions Nos. 77406 and 75807
2. That Gemeral be ordered to refund all exchange sexvice
charges, exclusive of message unit and toll charges, with interest;
3. That General be found guilty of gross negligence where
the complained of act was perpetuated for more than one year;
4. That General be ordered to extend equal treacment to

subscribers with the same problems to avoid arbitrary and unequal !
treatment; and" ' ‘

2/ Exhibit 14 (see Appendix A).




C.9800 1lte

5. That General be found to have violated Sectiocsl453‘and'i
2106 of the Public Utilities Code (Code), and that a fine be. imposed
in accordance with Section 2107.3

In its answer, Genmeral admits:

1. That Dilday did not receive free listings. in the 1971
1972, and 1973 Buntington Beach directories' yellow pages;

2. That Engineering did not receive free listings in the
1971, 1972, and 1973 Long Beach directories' yellow pages; and

3. Tbat WKE did not receive free listings in the 1971,'1972,
1973, or 1974 Ontario directories' yellow pages, or in the 1973 and
1974 Indio directories' yellow pages of Genmeral's telephonme directories.

General also admits that it has made offers of adjustment

in the telephone bills of certain of the complainants for the alleged
omission of free listings from some of the named directories’ yellow
pages; and that the names of Generals representatives who contacted
Ad Visor's clients set forth in the complaint were ox are present
employees of General. General denies all othexr allegations and -
raises two affirmative defenses: : | : :

1. The complaint fails to state facts sufficient to constitute
a cause of action, and

2. Any cause of action complainant may have had with respect '
to alleged errors and omissions in the 1971 and 1972 directories
yellow pages for Huntington Beach, Long Beack, Ontario,‘and/or
Indio directories are all or in part barred by Section 735-o£ the
Public Utilities cme.4 | |

3/ see 'Appendix Ao
&/ See Appendix A.




C.9800 1lce

Public hearings were held in Los Angeles on February 24
through February 27, 1975 before Examiner Bernard A. Peeters. The
matter was submitted, subject to the filing of a late-filed exhibit
(Exh. 29) and briefs. The last brief was due on July 3, 1975. The
briefs and exhibit have been timely filed and the matter is ready
for decision. :

The Evidence

Ad Visor | _ ,

Ad Visor's case was put in through four witnesses, one of
whom was an adverse witness called under Section 776 of the Evidence
Code. Twenty-five exhibits were introduced, consisting of copies
of the "Application for Directory Advertising" (comtract) entered
into by Ad Visor's clients with General Telephoné Directory'Company
(Dixectory); letters between Gemeral and Ad Visor pertaining to
offers of adjustment on the omission of free listings; and copies of

the agency contract between Ad Visor and two of 1ts clients, Dilday
and WKE.

The adverse witness (collection administratbr"for General)'
stated that the offers of adjustment were based upon 35 percent of the |
minimum monthly exchange service charge, as defined in General s
tariff Rule 26 (Exh. 14). The minimum monthly exchange serv1ce chargg
was interpreted to be the charge for basic telephone servicg only,
excluding gongs, pushbutton, extensions, etec. :

The secretary-treasurer general manager of WKE testified
to the circumstances surrounding his contacts with directoxi-;ompany
salesmen; the volume of his company's yellow page advertising, and -
annual business. WKE places yellow page advertising in 10 dlrectorles.
of General; 3 directories of Pacific Telephone and Telegraph Co.
(PT&T), and 2 directories of Continental Telephone Co. of Callfornia4
that he handled all directory advertising until 1974 when,Ad Visor
was engaged to perform this function; and his experience with
directory advertising salesmen was that they always seemed to-be in
a rush, spent about 30 minutes time going over the advertisxng :
program, never left a copy of the signed countract, but mailed one at
a later date; was not aware that a free listing was available to him

A
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in the 1971, 1972, 1973, and 1974 Ontario directories, and tbat he fbund o

out about this only after engaging Ad Visor in 1974. He stated
that he never turmed dowm a free 1istinghknowingly'such,as the
listing under Scaffolding in the 1973 Indio directory which was a
free listing that was canceled during a period when the advertising
budget was being reduced; a free listing under any viable heading
would be valuable to him; that he was not informed by the 'salesman
that he was losing a free listing when the Scaffolding item was
canceled, nor was another free listing offered under andcber'viable
heading; he was advised by the salesman that a bold type (BT) was
required to anchor an ad and was not informed that a regular type (RT)
would be sufficient and less expensive; and he would have kept an.RT
listing if he knew it was less expensive. Kis company has 47 |
employees and does $3 million business annually. He also stated that
directory salesmen are continually trying to increase their advertiszng-
Every year they came up with new headings to advertise under, until
it got too expensive and he had to start cutting back. Since
employing Ad Visor, he basfcally has the same advertising progxam,
but at less cost.
Dilday's president testified subscantially as follows-“ He "

advertises in the yellow pages of the Huntington Beach,«LongﬁBeach,‘
" and several other smaller telephone directories of General and also
in some PI&T directories; that the directory salesmen are usually
in a hurry and at times he has signed contracts for yellow page
advertising in blank; that he received a completed contract at. a
later time; generally he xeroxes the salesman' s mate:ials so- that he
will have some record for comparison purposes when he. receives the
completed contract; and he did not recall signing_the contract for
advertising in the 1973 Huntington Beach directory (Exh. 4),mor
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that the phrase '"MCL rejected" (free listing) was on the eontrect,g
noxr was he aware of the availability of free listiﬁgs. He also
stated that his signature on Exhibit 4 is crossed out. |
Ad Visox's president testified substantially as follows
That by comparing Dilday's Long Beach contract (Exh. 23) with the;
Huntington Beach contracts (Exhs. 2, 3, 4, aand 10), it can be seen
there were viable headings available for the free listing which’
Dilday did not receive; that the phrase "MCL rejected“foniEXhibit 23
is in longhand and followed by the signature of Bill Corsaro, |
Directory's Long Beach division manager; with respect to Enginecring,
Ad Visor's president testified that unilateral changes were made by
Directory's salesmen on Engineexring's contract (Exh. 24) after: it
was signed; and that both of Engineering's contracts (Exhs. 24 and 25)
contain the notation "MCL rejected™” which is alleged to be one of the
unilateral actions since Engineering informed Ad Visor that it ‘had
not rejected any free listiags. Ad Visor, in turn,xnformed General.
of this fact (Exh. 26). Ad Visor's president stated that Exhibit 15
(38~page document showing General's charges to Ad Visor's clients
involved here) is a subpoenaed document and does not show Engineer;ng
therein because Engineering is a joint user with Precision. . General
objected strongly to the testimony concerning Eng;neering on the.
grounds that no witness from Engineering, with' flrsthand knowledge,
was presented and made available for cross-examinat;on ~ The obgeetion :
was ovexruled. : : _
Ad Visor's president also testified that in his’ Opxnlon :
it is the telephone company’s responsibility to see that the customer
is informed of all viable headings under which he could have a free
listing and that the customer should be informed when he isnactually
giving up a free listing. It was alsec his 0p£nion'thst:tbe;minimum
monthly service rate, as used in Rule 26, means the amount of the




exchange service charge billed monthly to the customer, exclusive of
toll and message unit charges. He stated that this charge is not
broken down to show separate charges for goﬁgs, pushbutton, extensions,
etc. He further stated that Ad Visor's claim on behalf of its clients
is for omissions and errors on the part of General and that General
should be oxdered to comply with its Rule 26, and Decisions Nos.. 75807 -
and 77406.
‘ Ad Visor's counsel made an offer of proof regarding gross

negligence, willfulness, and fraud on the part of General and he
orally amended the complaint to conform to any proof’ wb:.ch went:
beyond the scope of the original pleadings. '

General

At the outset, General moved to strike all testimony
pertaining to the years 1971 and 1972 om the ground that the two-year
statute of limitations provided in Section 735 is applicable here.
General also mcved to dismiss the complaint on the grounds that there
is an assigmment of reparation claims involved here which is in
violation of Section 734. 3/ General made a further motion to dismiss
Section 4C of the complaint, which pertains to Precision, on the
ground that no proof was made that Precision was denied a free listing.
The motions were taken under submission. | ‘

General's case was presented through three wn.tnesses* . the
Long Beach division manager of Directory; the quality control managexr
~of the Western Region of Directory; and the customer services manager
of Directory's Western Region. Three exhibits were introduced by
General, one of which was subsequently withdrawn (Exh. 30). Generxal
jointly sponsored Exhibit 29 with Ad Visor, as a late-filed exhibit.
This exhibit sets forth the amount of reparations being sougbt by
Ad Visor and the amount of the minimum monthly &ch.ange service
charges as computed by Gener:al. N

5/ See Appendix A.
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The division manager testified thét~in,addit£on'co:being58‘
sales representative in the past, he had been sales tr&ining,director“
for Directory. As such, it was his duty to coordinate theginitial
sales txaining program for the four regions of Directory so that
they would all be similar. He described the three-week sales program
glven each new salesman, which consists of company orientatién on
policies, fringe benefits, product knowledge, and basic selling skills
and techniques. As a salesman he always discussed the free listing
with the customer, that he has had experience where & customer would -
reject & free listing because he did not want nuisance<calls resulting
from advertising under a heading that was a small part of the busipess,
or where all headings were exhausted because of having sold advertising
under them and there was no viable heading left for a free listing.

He stated that it was advantageous to discuss free listings with a
customer because it leads to more opportunities for the salesman to
sell advertising. At one time he did have the customer initial the
phrase "MCL rejected” when it was put on the contract, although this
was not a company policy. He no longer follows this practice nor -
does he require his salesmen to do it. SRR

With respect to the Dilday account, the division manager ‘
stated that he worked on it because it was a large dollar volume
account; that he kept special recor&s_and‘spent twenty hours
preparation time on the account; and.that om his initial call on
Dilday he spent two hours with the customer. He did not leave a
copy of the contracts (Exhs. 4 and 23) with Dilday at the time of
signing. Rather, be stated, the procedure is to return the contract
to the customer after it has been audited for correctmess by Quality
Control. EHe did leave a copy of his work papers with Dilday (Exh 32)
With respect to the signature on Exhibit &4, the division‘manager
stated that it appears to be crossed_out and is illegible becaase‘he
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had both Dilday brothers sign the document in the same place in his
presence. His reason for having both brothers sign was because of .
some prior litlgation involving the Dilday family in connection with
advertising. :
As to the availability of v:f.able headings for a free |
listing on the Dilday account, the division manager st:at:ed there were
such headings available, that he reviewed some and some he did not
review with Dilday; that where he did review them, Dilday either did
not want a listing under the particular heading, such as vaults-
burial, or the division manager felt the heading was not appropriate,
such as caskets, which is a manufacturer’s classification and. not
suitable for a mortuary. Another such classification was "Ceine_::ery,
Memorial Parks," which Dilday rejected since he stated that he was
not pexrmitted to advertise under this heading. With respect to the
phxase "MCL rejected" om Exhibit 4, the division manager stated -
that this was not on the contract at the time of signing, but" that
he authorized it being put on at a later time, when cbecking over
the accownt. A month after signing, Dilday requested that he be
listed under the heading "Limousine Service" in the Long Beach
directory. The closing date for this directory had passed, but the
division manager was able to get this listing for Dilday. At the
time he also tried to sell Dilday a listing under "Auto Renting and
Leasing", but this was rejected. Although there was no place left
for a free listing in the 1973 Huntington Beach directory, Dilday
was not advised specifically that he would not be receiving a free
listing. He also stated that Dilday was aware he was entitled to a
free listing because, at the time the Huntington Beach directory
advertising was being discussed, the question of whether to advertise
under the name of Brothers Funeral Directors or D:f.lday Brothers o
Huntington Valley Mortuary came up. It was d.eci.ded to use the Dilday'
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name rathexr than Brothers because of the competitive~advantégc, Thus,
the Brothers name was reduced to aRT aﬁd‘Dilday was given‘a'BT |
listing. The RT listing thus became the free listing. A later change
by Dilday resulted in a change of the primary listing from Brothers

to Dilday and the additional listing from Dilday to Brothers.‘ Ihe"
result was to eliminate the free listing under Brothers. It would -
have been necessary to purchase a BT or RT under Brothexs to obtain

a free listing, which Dilday did not want to do.

The salesmen's incentive pay plan was explained. The sales-
men get 3 basic salary with fringe benefits. - A two week quota of \
sales is set and incentive pay is based on the amount of sales over
the quota. If sales are less than the quota, there is no xncentive
pay, and the amount of the deficiency is added t0~the next two(weeks' :
quota. The deficiencies are cumulative.

The quality control manager described the audit procedure
of Directory with respect to applications for directory advertising.
The audit consists of investigation and verification of allfitems”‘
appearing on the directory advertising application and copy sheet,
guided by reference material such as the salesmen s handbook, '"Wéstern
Region Sales Instructions", rate schedules, and brand name control
classified heading structures. JTwenty-four personnel a:e-di:ectly
involved in the audit procedure under the supervision of the quality
control manager. They are qualified through an on-the-job training
program. Approximately 24,000 applicatiohs are'procéssed'monthly
based upon the most recent five months. For the year 1974, the.
average is 22,300 per month. Thexe is a practicevin the‘audit
procedure whereby the audit clexk is supposed to make a. second review
of every contract to determine If an MCL (free listing) has been
offered, or an MCL has been rejected. If an exxor is detecced with
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respect to an MCL, the audit clerk:is supposed to send the ‘{applica‘i:ion s
back to the salesman, if there is time before the publishing date.
If there is nmo time, the salesman is called on the telepbcuc‘ to clear
up the erxror. The audit clerk accepts the salesman's answer, or |
notation on the application if it was sent back to the salesman. When
an application is returmed, it goes through a complete audit again.
The audit clerk putsnothing on the application without the‘_'upproual\
of thesalesman. All contacts for information are made with the
salesman. The customer is contacted only when the salesman cannot
be reached and deadlines are such that there can be no delay. W:Lth
respect to Exhibit 4 where the signature appears to be ‘eitber crossed
out ox a scribble, the audit procedure would accept this as a signature.‘
They have no way of determining whether a contract has been signed in.
black or not, and cross checking with the customer is not dome.
Directory's customer service manager testified tha': he was
a sales representative for approximately ‘three years, that he always
discussed the free listing with .the customer, and that it was
advantageous to do so because it increases the possibility of more
sales. He indicated that as a salesman he received the same trg:’.u:tug' :
as was outlined by the Long Beach division managex. ‘. Pa_rtcf\ the ,
duties of his presemt position is the processiug'of coniplaints.' For
1974 theresere 218,308 separate advertisers in the Western Reg:.on out
of which 6,630 filed complaints, or 3 percent, im 1974. He pointed
out, however, that not all were complaints; some were in the nature
of inquiries. Adjustments were given to 2,493 accounts because of
errors or, l.l percent of the total advertisers. Out of the’ total
numbex of advertisers in 1974 only .14 percent involved. ma:’.n class
listing complaints (free listing) of one nature or: .another. " R
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It was stipulated that the sales representatives who
contacted WKE for the 1973 and 1974 Indio and the 1971, 1972, 1973,
and 1974 Ontaxio directories axre no longer employed by-Directory. It
was also stipulated that the salesman who handled the Dilday account
for the 1971 Huntington Beach directory is pno longer employed, and
that Mr. Camras, who initislly handled the 1972 Huntington Beach
directory advertising application is no longer employed by Directory.
In addition to being responsible for customer complaints,

the customer service manager stated that he is also responsible for
holding sessions with new sales txainees for the'purpose*df‘relatihg :
to them the different danger areas of handling applications and tbe-k
importance of MCL's. During his experience as a salesman, he found
that many advertisers object to having a listing in any othet'headingf’
that did not relate to their main classifxcaticn because they did not
want to be bothered with "Judk“ calls. |
The_Issues o :

‘1. Does the complaint state facts sufficient to constitute
a cause of action against General? :

2. Does the complaint constitute an assignment of a reparations
claim? ' :
3. If there is no assigmment, does Ad Visor‘héve-sténding_tb{f'
bring this action? | .

4. Are the causes of action Limited by the two<year or three-
year statute of limitations under Sections 735 and 7367

S. Are claimants entitled to a fxee llstlng in General s
directory yellow pages? i

6. If so, did claimants reject such free lxsting’ |

7. If claimants are entitled to and did not reject a free .
listing, are they entitled to :epaxations.undé:_Seétibng7342 -
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8. 1If claimants are not entitled to reparations, has General -
discriminated against them to their damage? |

9. If errors and omissions are found on tbe part of General,
were such errors and omissions the result of gross negligence,‘
wxllfulness, and fraud? : ' -

10. If so, should a penalty be assessed against Genezal in
accordance with Section 21077 : :
Discussion | , ,
We will dispose of Gemeral's motions first. As to the
fixst issue, Section 17028 provides that any &prporationlmay file
a wvritten claim with the Commission alleging, among other things,
any act omitted by a public utility which is in violation of any
provision of law. Here the facts allege a violation of Gemeral's
tariff which provides for a free listing in the yellow pages. The
law charges a public utility with strict compliance with its pdblxshed
and effective taxriffs. Therefore, the complaint states fhcts
suffxcient to constitute a cause of action, and General's motion to
dismiss the complaint on this ground will be denied.

General's motion to dismiss the—complaint on the gzound
that it is an assignment of a reparation claim is without merit. No
evidence was introduced that clearly shows Ad Visor's cliemts
assigned all or any part of a possible recovery from this complaint.
Exhibits 8 and 1l are copies of the contracts of WKE and Dilday with
Ad Visor. The contracts are in two parts. One part is entitled
"Agency Contract™ and provides, in the case of Dilday, that Ad Visor
is to be compensated for its advertising services at the rate of
10 percent of the current advertising billings. In addition to the
advertising services to be provided, the fee also includes’an‘annual
audit and review of the client's billings. The contract then

6/ See Appendix A.
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provides that ome-balf of any refunds or credits received from
the advertising media due to an erroxr or omission in the
advertising program will be paid, in addition, to Ad Visor.

This language refers to adjustments negotiated‘with'the ut{lity, not
to reparations resulting from a formal proceeding. Finally the
contract provides that if legal proceedings become necéssary to
collect any umpaid amount on the coatract, the-puxchaser_ag:ées to
pay such sum as the court may determine as attormey's fees, or if
the contract is placed with an attorney or a collection agency, the
purchasexr agrees to pay reasonable attorney fees and collection costs.
We do not agree with General's argument that the sharing on a 50- 50
basis of any refunds or credits given to the client for exrrors or.
omissions discovered through Ad Visor's audit procedure constitutes
an assignment of a reparation claim. Such provision is for the
reimbursement of the additional work involved inm the audit. This
arrangement is not unlike that long,establiShed'in the field of
transportation where traffic consultants undertake to advise shippers
on the most economical methods for shipping their freight and at.

the same time undertake an audit of past freight bills for. overcharges
or undercharges for a percentage of the recovery. In the transporta-
tion field, if an action is brought for reparationms, it is gemerally
brought in the name of the shipper who-receives’the'enzire,amounx'of
any reparations awarded. The only difference we see in the‘Ad'Visor“
arrangement is that this action is brought in the name of Ad Visor -
on behalf of its clients. Insofar as am assignment of Teparations

is concerned no facts have been adduced to convince us that there is
such an assignment. Furthermore, Ad Visor's general.. counsel'stated
that it is not interested in the reparatioms, and that {f such are )
awarded the Commission should order payment direct to the clzent-




.
-

1 C.9800 ltc

We will therefore deny General's motion for dismissal on this g:éund;
General's motion to dismiss Section AC of the complaint (regarding
Precision) will be granted. - C
Since the real parties in interest here are clients of
Ad Visor's, the question of Ad Visor's standing arises, Ad‘Viso:,, 
Inc. is not a professional law firm. It is apparentlyain'the capaczty
of an agent that they appear since the second part of Exhibits § and
11 is an agency authorization signed by the cliemt. Under :his‘
authorization Ad Visor is designated not only as the exclusive agent
for the client in placing advertising matter, but also, among other
things, to represent the client before the Public Utilities Commission
of California. We f£ind nothing in the statutes administered by us
nor in ouxr rules of procedure which-prohibits Ad Visor. from bringing
this action.Z/ However, since Ad Visor is not the‘real party in
interest here, we will not consider it as a complainant. For the .
future, Ad Visor should file complaints in the name of its client or
clients. o | _ _
. We turn now to the question of the statute'of 1imitations.-
Ad Visor argues that the three-year statute of Section 736 is
controlling here.af It claims that the omission of a free listing
is a violation of Section 532,2/‘because General's tariff provides
for a free listing which fs included as part of the basic businmess
telephone service to business subscribers. | - '

7/ See Appendix A.
8/ Se_e'Appen@l_x A.
9/ See Appendix A.
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On the other hand, Genmeral argues that the two-year statute
of limitations in Section 735 is applicable. Gemeral contends that
it is clear from a reading of Section 532 that its provisions were
only intended to apply to cases where the utility chargeS;a'rate‘for
a service other than the applicable rate in its filed’tariffs;_'No '
allegation is made that the complainants were not charged: the '
applicable rate contained in General's tariff. These rates.charged
are applicable to all business customers even those who clearly have
rejected their free listing in the yellow pages to-which chey‘are
entitled. .

We agree with General tha; the two-year\statute'inlimita-
tions is applicable here. The tariff in question makes no '
differentiation in rates whether a free listing is given, rejected,
or omitted. In fact the tariff provides the customer with an option,
which he wmay elect to take or not. The rate charged for hxs minimom
exchange service remains the same under either situation. . Therefore,
whexe a free listing has been omitted, or rejected, such action,
under the circumstances here, caonot be considered as the charging
of an unreasonable or excessive amount, as contémplated’by(Sectiou 734.
The option is with the customer. However, the customer should ‘be o
given the clear opportunity to exercise this option by exther takxng
a free listing or Specifically rejecting it.

There 1s no dispute with respect to the issue of wbether
claimants are entitled to a free listing. In fact General‘hgs
admitted in I{ts answer that Dilday, Engineering, and{WKErdi&;not
receive their free listings and that offers of adjustments for tbese 
omissions occurred. Thus,General recognizes that claimants axe
entitled to a free listing in the. yellow pages as a business
subscriber. However, General arxgues that Dilday rejected xts free
listing in the 1971, 1972, and 1973~Huntington Beach directorxes,
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and that WKE rejected its free listings for the 1973 and 1974 Indio
directories as well as for the 1971, 1972, l9735,andf1974‘0ntarib-
directories. There is conflicting testimony with~respectgtoltbeée
rejections. The witnesses for Dilday and WKE‘both'testified‘that‘

if they had known they were entitled‘tovfree‘listings they would
have used them. On the other hand, General's Long Beach division
manager of Directory testified that he personally handled the Dilday
account and that there were viable headings available for a free
listing, some of which he reviewed with Dilday and some of which he
did not. He also testified that Dilday was aware he was entitled
to a free listing as a result of a discussion with xespect to a
convoluted change in the use of BT's and RT's for the;two-different :
names under which Dilday advertises. He'3130~statedftbatviﬁ“so¢e-

of the headings mentioned, Dilday did not want to advertise under
them. No direct evidence was presented by General with respect to
WKE, Engineering, or Precision regarding whether or not\theyy:ejected
their free listings. On the other hand, Ad Visor did not present
any witnesses from Engineering or Precision. The testimony and .
exhibits for those two complainants were introduced through Ad Visor's
president. It was pointed out that those two coﬁpanies were joiﬁt”‘
users of the same telephone service. The only‘evidence pertainlng
to Precision is a letter from Ad Visor to General pointing out that
Precision did not receive a free listing in the-Long_Beach dlrectory
(Exh. 17). Exhibits 16, 18, and 19 were also letters adv1s£ng
General that Ad Visor's other clients did not receive free listmngs.,
These lecters are nothing more than self-serving statements.‘,‘“
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Our review offthe exhibits containing thé‘conttacts of the
various claimants indicates that they are unclear in many_respects;~
They contain typewritten, handwritten, deleted, and added material
with no clear-cut delineation as to when, how, and‘whorchangéd the‘
contract. General's‘directory quality control manager testified
that they have to rely completely upon‘what the salesmen present to
them. They have no way of knowing when the customer signed the
contract, or when he rejected a free listing or not, except what the
salesmen tells the quality control auditors. ‘Tbe_sales prbccdﬁze‘
described by General's witnesses does not cénvince us that the
directory salesmen always inform customers that théy are entitled to
a free listing as required by company instructions. Nor are we
convinced that the salesmen inform customers that when ocher‘viable

headings are sold out the customer has, in fact, given up his
free listing. The practices and contracts here are not unlike those

in Penaloza v PI&T (1965) 64 CPUC 496, where the‘Commission‘statedf

"In passing, we feel justified in observing

that defendant's practice of crossing out
figures on such contracts has contributed to
the difficulties of this proceeding, is poor
business practice, and should be discontinued."
(64 CPUC at page 502.)

The evidence also indicates that it is the‘practicé-hotfﬁo”leave.a;_
copy of the signed contract with the‘custdmer.at‘thejtime hefsigns\V
it contrary to tariff rules. There is also evidence that sometimes
the customer is requested to sign a blank contract. Thgse“facts; 
combined with the practice of making changes on the contract. after
it has been sigmned, coupled with the pressure upon thé‘saleSﬁan to
increase his sales efforts, are conducive to creating the problems.
raised in this case. We therefore reiterate what we said in
Penaloza, and will require General to change its tariff, pursuant to
Section 490 to the effect that it be mandatory;updnvthevdiiectb:y o
salesmen to inform the customer of his entitlement to a free listing,
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and that if he rejects such listing, the salesmen shall be rcquiredu"
to have the customer initial such action on tbeffaceiof“the;coutract;:
whethex the rejection is because there are no'othcr heédiugs'undcr
which the free listing could be placed, or whether the customer
simply does not want a free listing. We do note that under Special
Conditions 3.b.(l) second sentence, on page 17 of Schedule D—I the
language: "A copy of the completed Application.will be left WIth :
any customer who may be required to sign any such Application at the
time such signature is requested," is ambiguous. The dxscretzon is
left with General whether or not to ask for a signature Such
tariff language is not in conformity with clear and unmistakable |
tariff construction. It creates confusion and invices litlgatiou. We
shall require correction of this. : '

The right of recovery in a reparation proceed;ng is derxved |
from Section 734 alone, and the claimant must show that there has
been a violation by the utility of a duty imposed by one of those-
provisions referred to in that section. Once it is determined that
the charge exacted was in accordance with the rate filed and“in effect‘o
at the time, as required by Section 734, there can be no Tecovery
without proof that the charge was inherently unreasonable, excess;ve,
or discrmmlnatory. Except where violations of Sectioms 494 and 532
are shown, a person seeking reparation should be requxred to show,
not only that he has paid an excessive or diseriminatory amount, 7
but that the payment of such amount has resulted in damage‘:o him
and that the payment of such reparation will not result in discrimina~
tion. (In re L.A. Gas & Electric Corp. (1937) 40 CPUC 451; Golden
State Milk Products Co. v So. Sierra Power Co. (1929) 33 CRC 83;
Steiger T.C. and Pottery Works v S.P. Co. (1915)_7‘CRC,288-)‘
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Ad Visor conceives its demand to~be one for recovery of ‘an
overcharge on the theory that the omission of a free listing -
constitutes a lesser service than what the customer is paying forx.
It is not claimed that the rate, or amount charged, is unreasonable
or that it is other than the rate that was publisbed and in effect
at the time. Ad Visor does argue that General has a duty to~abide
by its tariffs and that the omission of a free listing. is a vxolation
of that duty and therefore tbxs,brings the action within the—ambit
of Sections 532, 734, and 736.

Ad Visor relies quite beavzly on Frost v PT&T (1965) 63
CPUC 80l. That decision was rescinded by the Commission, 64 CPUC
441, and therefore does not constitute citable authority-

We bave already determined, under tke statute of limitations
discussion, that Section 532 is not applicable. Therefore, if Ad
Visor is to prevail it must show a violation of Section 734 and that
its clients suffered an injury, or damage, before reparations can be
awarded. Under the facts presented on this record we do not reach
the question of whether the amounts charged were excessive: or B
discriminatory as a result of the omission of the free‘li$t£ng;because
Ad Visor has not offered specific proof of resulting injury to its
clients. We do not reach the question as to the measure of damages,
nor whether Gemeral is complying with its tariff Rule 26, or the
requirements of Decisions Nos. 77406 and 75807.

Ad Visor asks us to find that Gemeral's conduct toward its
clients was willful, grossly negligent, and fraudulent and to impose
penalties against Gemeral in accordance with Section 2107. In this
connection we need only point out that such action, as requested,
is beyond the powers of this Commission. Section 2106 vests such
power in the courts, not the Commission. | B
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Findings of Fact

1. The complaint alleges facts sufficient to state a cause ”
of action. :

2. There is no assignment of a reparation claim |

3. The real parties in interest are the true complainants.

4. The two-year statute of limitations governs this matter.

5. Genmeral admitted it did not provide free listings to Ad
Visor's clients, as alleged, except for Precision. :

6. Complainants are entitled to a free listing in General'
directory yellow pages. ' ‘ :

7. Complainants, except Preciszon, did not reject their free
listings. No proof was offered with respect to Precision. .

8. Genmeral's tariff rule on directory advertising pertaining
to free listings should be amended to provide a mandatory requirement
that the customer be advised of his entitlement to a free' listing
and that if a free listing is not given, or rejected, the salesman
must so note on the contract, at the time of signing, with the
reason therefor and have the customer imitial such notation.

9. General's tariff rules on directoxry advertising should be
amended to clarify and make certain that the salesman leaves a
completed copy of the signed eontract with the customer at tbe time
of signing. ‘ - o

10. Ad Visor failed to prove that eomplainants suffered inguryo
or damage as a result of General's omission of a free" listing 1n the
directory yellow pages. ‘ :

1l. Complainants are not entitled to reparation.

12. Complainant is not the proper paxty and the Commission is
not the proper forum to bring an action for penalties under o
Section 2107.
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Conclusion$ of Law

1. An award of reparations can.only be made when it is shown
that a utility bas charged an unreasongble, excessive, or discrmmina-
tory amount for any product or commodity furnished or service
performed, and that the person paying such amount has thereby been
injured, except where the violation {s of Sections 494 or 532 whexe
it is not required that injury or damages be showm.

2. The imposition of penalties provided in Sectlon 2107 is -
beyond the scope of the Commission's powers.

IT IS ORDERED that: , , o
1. The complainants are not entitled to any relief herein.
2. General Telephone Company of Califbrnia shall amend its
Schedule Cal. P.U.C. No. D-1, page 17 as set forth in Appendlx B
hexeto.

The effective date of this order shall be twenty days .
after the date hereof.

Dated at __ FmFRREY | Caufomm this A
[ S

e
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APPENDIX A
Page 1 of 5

1/ "3. CLASSIFIED

Ya,

2/

LIMITATION OF LIABILITY

If a directory has a classified section, each business
listing furnished undexr Rate A.l. or each initial
listing provided under Rate A.l. of Schedule No. D-3

may appear in regular type one in the classified section
at no additional charge." . S

RULE NO. 26

A. Liability

1.

2.

Ty

The provisions of this rule do not apply to errors and
onissions caused by willful misconduct, fraudulent
conduct, or violations of laws.

In the event an error or omission is caused by the
gross negligence of the Utility, the liability of the
Utility shall be limited to and in no event exceed -
the sum of $10,000.

Except as provided in Sections 1 and 2 of this ruze, the-
liability of the Utility for damages arising out of
mistakes, omissions, interruptions, delays, errors,or
defects in any of the services or facilities furmished
by the Utility (including exchange, toll, private lize, .
supplemental equipment, directory, and all other
services) shall in no event exceed an amount equal to
the pro rata charges to the customer for the iod
during which the gervices or facilities are affected

by the mistake, omission, interruption, delay, exror,

or defect, provided, however, that where any mistake,
omission, intexruption, delay, error, or defect in any
one service or facility affects ox diminishes the

value of any other service said liability shall include
such dirinution, but in no event shall the liability
exceed the total amount of the charges to the customer
for all sexvices or facilities for the period affected

by the mistake, omission, interruption, delay, erxor, .- o

oxr defect.
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APPENDIX A
Page 2 of 5

B. Credit Allowance - Services other than Directory
* * % "
C. Credit Allowance - Directory

Subject to the provisions of Section A.3 of this rule the .
Utilicy shzll allow, for exrrors or omissions in telephone
directories, an amount within the following limirs:

1. For listings in telephone directories furnished
without additional charge, an amount not in excess
of the minimum monthly charge to the customer for
exchange service during the effective life of the
directory in which the error or omission occurred.

For lis and lines of information in alphabetical
telephone directories furnished at additional charge,

as set forth in Schedule No. D-1,an amount not in excess
of the charge for that listing duxing the effective
life of the directory in which the erxror or omission
occurred, ' -

For listings, additional lines of information and
advertisements in classified directories, in accordance
with Schedule No. D-1, an amount based upon pro rata
abatement of the charge in such degree as the exror or
onission affected the advertisement, listings, or addi-
tional lines of information. '

For listings in information records furnished without
additional charge, an amount not in excess of the mini-
mum monthly cha:gge to the customer for exchange service

during the period the error or omission continued.

For listings in information records furnished at addi-
tional charge, an amount not in excess of the charge
for titge ';:Ll:.st:.n.g during the period the exror or omission
continued. : « , ‘

For listings in telephone directories furnished in
connection with mobile telephone service, an amount not
in excess of the guarantee and fixed chaxges for the
service during the effective life of the dixectory

in which the error or omission occurred.
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3/ "453. No public utility shall, as to rates, charges, sexvice,
facilities, or in any other respect, mgke or grant any preference
or advantage to any corporation or person or subject any corpo-
ration or person to any prejudice or disadvantage. No public
utility shall establish or maintain any unreasonable diffexence
as to rates, charges, service, facilities, or in any other
respect, either as between localities or as between clagses of
sexvice. The commission mgy detexmine any question of fact
arising under this section.” o

"2106. Any public utility which does, causes to be done, or
permits any act, matter, or thing prohibited or declared unlawful,
or which omits to do any act, matter, or thing required to be
done, either by the Constitution, any law of this State, or any
order or decision of the commission, shall be liable to the
persons or corporations affected thereby for all loss, damages,
or injury caused thereby or xesulting therefrom. If the court
finds that the act or omission was wilful, it may, in addition
to the actual damages, award exemplary damages. An action to-
recover for such loss, damage, or injury may be brought in any
court of competent jurisdiction by any corporation or person.'

"2107. Any public utility which violates or fails to comply with
any provision of the Constitution of this State or of this pare,
or whlch fails or neglects to comply with any part or provision
of any order, decision, decree, rule, direction, demand, or
requirement of the commission, in a case in which a penalty has
not othexwise been provided, is subject to a penalty of not less
than five hundred dollars (§500) nor more than two thousand
dollars ($2,000) for each offense."

4/ "735. 1If the public utility does not comply with the order for
the payment of reparation within the time specified in the order,
sult may be instituted in any court of competent jurisdiction
to Xecover the payment within ome year from the date of the
order, and not after. All couplaints for damages resulting
from a violation of any of the provisions of this part, except
Sections 494 and 532, shall either be filed with the commission,
Or where concurrent jurisdiction of the cause of action is vested
by the Comstitution and laws of this State in the courts, in
any court of competent jurisdiction, within two years from the
time the cause of action accrues, and not after.” : :
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S/ "734. Vhen complaint has been made to the commigsion concerning
any rate for any product or commodity furnished or service
performwed by any public utility, and the commission has found,
after investigation, that the public utility has charged an
unreasonable, excegsive, or discriminatory amount therefor in
violation of any of the provisions of this paxt, the commission
may order that the public utility meke due reparation to the
complainant therefor, with interest fromthe date of collection
if no discrimination will result from such reparation. No oxder
for the payment of reparation upon the ground of unreasonableness
shall be made by the commission in any instance wherein the rate
in question has, by formal finding, been declared by the
comnission to be reasonable, and no agsignment of a reparation
claim shall be recognized by the coumisgion except assignments
by operation of law as in cases of death, insanity, bankruptey,
recelvexship, or order of court."”

6/ "1702. Complaint may be made by the commission of its own motion
or by any corporation or pexrson, chamber of commerce, boaxrd of
trade, labor organization, or any civie, commercial, mexcantile,
traffic, agricultural, or manufacturing association ox organiza-
tion, or any body politiec or municipal corporation, by written
petition or complaint, setting forth any act or thing done or
omitted to be dome by any public utility, including any rule or
charge hexetofore established or fixed by or for anmy public
utility, in violation or claimed to be in violation, of any
provision of law ox of any order or rule of the commission. No
complaint shall be entertained by the commission, except upon
its own motion, as to the reasonableness of any rates or charges
of any gas, electrical, water, or telephone corporation, unless
it is signed by the mayor or the president or chairman of the
board of trustees or a majority of the council, commission, or
other legislative body of the c¢ity or citg and county within
which the alleged violation occurred, orx by not less than 25
actual or prospective consumers or purchasers of such gas,
electricity, water, or telephone sexvice."

1/ See Footnote 6, supra, and Rule 9 of the Commissfon's Rules of
Practice and Procedure. - , L _ _
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8/

o/

APPENDIX A
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"736. All complaints for damages resulting from the violation of
any of the provisions of Sections 494 ox 532 shall either be
filed with the commission, or, where concurrent jurisdiction
of the cause of action is vested in the courts of this State,
in any court of competent jurisdiction within three years from
the time the cause of action acerues, and not after. If claim
for the asserted damages has been presented in writing to the
public utility concerned within such pexriod of three years, such
period sball be extended to include six months from the date
notice in writing is §ive.n by the public utility to the claimant
of the disallowance of the claim, or of any part or parts thereof
specified In the notice.” :

"532. Except as irn this article otherwise provided, no public
utility shall chaxge, or receive a different compensation for any
product or commodity furnished or to be furnished, or for anmy
service rendered or to be rendered, than the rates, tolls,
reatals, and charges applicable thereto as specified in its
schedules on file and in effect at the time, nor shall any
public utility engaged in furnishing or rendering more than one
product, commodity, or service, charge, demand, collect, ox
receive a different compensation for the collective, combined,
or contemporaneous furnishing or rendition of two or more of
such products, commodities, or services, than the aggregate of
the rates, tolls, remtals, or charges specified in its schedules
on file and in effect at the time, applicable to each such
product, commodity, or sexvice when separately furnished or
rendered, nor shall any such public utility refund or remit, -
directly or indirectly, in any manner or by any device, any
portion of the rates, tolls, rentals, and charges so specified,
nor extend to any corporation or person any form of contract or
agreement or any rule or regulation or any facility or privilege
except such as are regularly and uniformly extended to all
corporations and persons. The commission may by rule or order
establish such exceptions from the operation of this pxohibition
as it may consider just and reascnable as to each public utility.”
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SCHEDULE CAL. P.U.C. NO. D-1
" 3d Revised Sheet 17 -
~ Cancelling 2d Revised Sheet 17
TELEPHONE DIRECTORY SERVICES
SPECIAL CONDITIONS '~ Continued
3. CIASSIFIED |

8. If a directory has a classified section, each business
listing furnished under Rate A.l. or each initial listing
provided under Rate A.l. of Schedule No. D-3 may shall
appear in regular type once in the classified section at
no additional charge. The cugtomer shall be specifically

informed of this entitlement. 1% a&verf{§§§§ is sold
undey all viable headings, e customer s intormed
that he hags in effect regected his free listing., and the
Application s not CL. C ' 1n the presence
of the customer who shall be required to initial the
notation ot the tims of siznins the Application, with Splication, wich che
reason exretfor. e_customer specifically rejects

18 ITree sting, € above procedure wl O .owea.

b. (1) Charges for advertising in accordance with rates as
set forth in this schedule will be covered by an
Application For Directory Advertising. A copy of
the co:gleted Application, including prices and a2
total thereof, wit: shall be left with ary-cus&emey
Vho-maAy-be~-Fequirved-to-aign-any-sueh-Appiseation-at
the-tima-sueh-9tgnature~is-roquesteds the customer
at the time of signing the Applicatiom.

Stricken material is deleted.
Undexrscored material is added,




