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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

ELEANOR B. BOUSHEY, customer of the
Pacific Gas and Electric Company,

Complainant,
VS.

PACIFIC GAS AND ELECTRIC COMPANY,
a California corporation,

Defencant.

ELLEN STERN HARRIS, stockholder and
customer of the Southern California
Edison Ceompany,

Complainant,

vVS.

SOUTHERN CALIFORNIA EDISON COMPANY,
a California corporation,

Defendant.

SHERMAN W. GRISELLE, customer of the
Southern California Edison Company,

Complainant,
vS.

SQUTHERN CALIFORNIA EDISON COMPANY,
a California corporation,

Defendant.
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Case No. 9455

Case No. 8456

Case No. 9457




ORDER DENYING REHEARING AND RISCINDING

DECISION NO. 84485

On June 13, 19875, Pacific Gas and Electric Company (PGEE)
and Southern California Edison Company (Edison) filed separate
petitions for rehearing of Decision No. 84485, issued on June 3,
1975. The effective date of Decision No. 84485 was June 23, 1975.
However, since the above-cdescribed petitions for rehearing were
filed ten days prior to the effective cate of Decision No. 84485,
the decision was stayed.

By Decision No. 84768, issued on August S5, 1875, the
Commission extended the stay of Decision No. 84485 until further
order of the Commission. The sole purpose of the extension of
the stay was to allow the Commission time to consider adequately
the contentions raised in the petitions for rehearing of Decision
No. 84485,

PGSE and Edison (petitioners) allege that Decision No. 80711,
which dismissed the complaints herein, is final and not subject
to readjudication; that the complaints should have been dismissed
for failure to state a cause of action, since the facts stated
therein showed no violatieon of any existing law or order or
rule of the Commission; that the Commission lacks jurisdiction,
power or authority to order the utilities to desist from including
any political material in any mailing charged wholly or partly
to operating expenses; that Decision No. 84485 is not supported
by the evidence and is without statutory justification; that
Decision No. 84485 denies the utilities the right of free speech
and equal protection; and that the scope of Decision No. 84485
is unlawfully broad, thereby denying defendants due process of
law.

By Decision No. 84485, the Commission ordered that PGEE
and Edison desist from including any political material in any of
their mailings charged in whole or in part to operating expenses.
For the purposes of D. 84485 political material includes:




"... any publication, article, letter, cartoon, or
other communication which: (1) Supports or opposes any
candidate for political office. (2) Supports or opposes
any state or loc¢al ballot proposition which appears on
the ballot in any election in the State of California.
(3) Supports or opposes the appointment of any person
to an administrative or executive position in federal,
state, or leocal government. (&) Supports or opposes
any change in federal, state, or local legislation or
regulations.”

On January 1, 1376 Section 453(¢c) of the Publie Utilities

became effective. The statute provides as follows:

"No public utility shall include with any bill

for services or commodities furnished any customer

or subscriber any advertising or literature designed

or intended (1) to promote the passage or defeat of

a measure appearing on the ballot at any election whether

local, statewide, or national, (2) to promote or defeat

any candidate for nomination or election to any public

office, (3) to promote or defeat the appointment of

any person to any administrative or executive position

in federal, state or local government, or (4) to

promote or defeat any change in federal, state, or

local legislation or regulations.™

In light of the enactment of Section 453(c) of the Public
Utilities Code the Commiscion believes that Decision No. 84485
is now moot. Therefore, we shall rescind the cdecision.

The California courts have held that where future, rather
than past action is involved (as in the case of an injunction
prospective in effect), a law passed during the pendency of an
appeal has been given effecr. (Tulare Dist. v. Lindsay-Strathmore
Dist., 3 Cal. 2d 489, 526 (1935); see also Ball v. American Trial
Lawyers Assn., 14 Cal. App. 2d 289, 305 (1971)). In D. 8448S
the Commission issued a cease and desist order prospective in
effect. However, the decision has been stayed since the date
of issuance. Since the issuance of D. 8u485, Section 453(e)
has become effective. The Commission is bound to enforce the
statute. Therefore, any discussion by the Commission of Decision

No. 8L485 would merely constitute an academic exercise.
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IT IS ORDERED that
1. Decision No. 84485 is hereby rescinded.
2. Rehearing of Decision No. 84485 is hereby denied.
The effective date of this order is the date hereof.
,‘Qated at San_Francisco , California, this /9’*20 day -

MAY , 1976.
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COMMISSIONER WILLIAM SYMONS, JR., Concurring in Part and
Dissenting in Part

COMMISSIONER VERNON L. STURGEON, Concurring in Part and
Dissenting in Part

We clearly agree that Decision No. 84485 should be rescinded. It was a bad
decision from the start.

Here, an agency of the state had imposed a ban on PGEE and on Southern
California Edison prohibiting the expression of the utilities' views to its
customers in a convenient and ¢ommon-sense manner, even where there is found to
be no expense burden experienced by the customer. Faced with the question of
interference with First Amendment rights to free speech, the majority failed to
give a rational explanation requiring such a ban, much less a compelling state
interest.

But that decision has done its mischief. Rescinding the order does not
remedy the wrong. Perhaps emboldened by the majority's initial foray into
censorship, the Legislature wrote most of the operative language of Decision
No. 84485 into state law. Public Utilities Code 453(c). It is true that the
decision and the statute use a different classification for when the ban will
apply: the Commission uses "mailings which are charged in whole or in part to
operating expenses," as opposed to the new Public Utilities Code Section 453(c)
which uses "bill for services or commodities furnished any customer or
subscriber.” Yet, the Commission-authored definition of "politic¢al™ speech to be
banned is used verbatim:

"...any publication, article, letter, cartoon, or other communication

which: (1) Supports or opposes any candidate for political office.

(2) Supports or opposes any state or local ballot proposition which
appears on the ballot in any election in the State of California.

(3) Supports or opposes the appointment of any person to an
administrative or executive position in federal, state, or local
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government. (4) Supports or opposes any change in federal,

state, or local legislation or regqulations.”

Rescission, based on mootness is not accurate, but it is a convenient cover
for the majority to finesse the defendants into a difficult position. How will
the defendants now obtain judicial review of their rights to free speech? This
record is lost to them. The posture we have put each of these utilities into is
intimidating to the full exercise of its free speech rights, for it means provoking
a confrontation with the law: a court test of the mew-statutienis Thisedsrextremely
difficult for a large and visible institution to do, particularly when the
presumptions of public opinion and law run with the statute, until the day it
is overturned.

We ¢onclude that it would require a heroi¢ choice to raise such a challenge;
we understand that business judgments are properly and generally made within the
realm of the prudent and the practical. Therefore, no challenge is likely, and
regrettably so, for an important delineation as to free speech rights will be lost.

We believe that the state'’'s prohibition under the circumstances -- whether
by act of this Commission or of the Legislature -- to be an unconstitutional
interference with the right of free speech. We stand fully behind the analysis

1

contained in our dissent™ to Decision No. 84485 dated June 3, 1975, appended as

Attachment "A" hereto.
San Francisco, California

May 1ll, 1976 WILLIAM SYMONS,
Commissioner

\7£b4qa '(/9 (At
VERNON L. STURGEON

Commissioner

b

The following cases referred to in the dissent were published subsequently in the
United States Supreme Court Reports and now bear these citations:

Jackson v Metropolitan Edison Co. (1974) 419 US 345, 42 L Ed 2d 477 (Dissent p. 13);
Miami Herald Publishing Co. v Tornillo (1974) 418 US 241, 41 L Ed 2d 730 (Dissent,
pp 18 and 21); Lehman v City of Shaker Heights (1974) 418 US 298, 41 L Ed 29 770,
(Dissent pp 18 and 20)
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COMMISSIONER WILLIAM SYMONS, JR., DISSENTING
COMMTSSIONER VERNON L. STURGEON, DISSENTING

The majority inadequately treats the comstitutionai issues
raised in the consolidated cases before us. We would analyze and
. resolve the case as follows:
Cencern for Free Speech Rights

By Decision No. 81660 the Commission reopened this case for
"a more thorough examination" of issues which are admittedly difficule,
complex, and involving broad comsideration of its regulatory authority.
As the origiral decision (Decisioen No. 80711) cautioms, complainants'
demand "raises serious issues comtaining freedom of speech ‘and of the
press''. '

In the name of the First Amendment complainants urge that
the Commission compel action which tke two private utilities protest
as drastic interference with their rights to free ewpresszon guaranteed
by the same First Amendment.

Cozplainants .assert with regard to any inteaded written
commumication by the utility to its customer which comtains in any
part a political comment and a bill, the Commission must (1) ban any
comment of political content from the mailing, or altermately (2)
.promulgate an access doctrine requiring the utility to include
altermate political statements even if the utility is not in agreement.

The First Awmendment to the United States Censtitution, 2as
made applicable to the states under the due preccess clause of the
Fourteenth Amendment, provides that no State ageacy shall make any
law or rule "...abridging the freedom of speech. or of the press..."
of any person. '

Pacific Gas and Electric Company and Southern Califormia
Edison Company are private corporations. ZSven though the fact of
regulation may make certain of their activitics, state action witain
the purview of the Fourteenth Amendment, they are not precluded from
advancing their corporate interests un accordance with law. They,
too, have First Amendment rights to 2ssert their corporate positicns.
(Grosjeon v American Press Co. (1935) 297 US 233, 244; Seiden v FG&E
(1972) 73 CPUC 419.)

-1 -
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The Record ,

The record indicates that defendant Pacific Gas and Electric
Cempany (PG&E) mails monthly to each of its customers a newsletter
called “PG&E Progress'; the newsletter is sent together with the
customers’ wmonthly bill in the saze envelope. Additional printed
materials, such as PUC hearing notices or energy coaservation inserts
are enclosed on some occasionms. The u:ili:y shareholders pay the
ccst of the newsletter publication and costs are not claimed as an
expense in rate proceedings (see Decision No. 47832, October 15, 1952);
general costs of the monthly mailing are recognized as operating expénse
in rate proccedings. Articles im the first three pages of the
October 1972 issue of "PG&E Prozress" deal: specifically with a
potential crisis in electrical energy stpply and major opposition
arguments to the Califoraia Coastal Zone Comservation Act Initiative--
Proposition 20--weze expressly menticned. Defendant Southern Californi:
Edison Company (Edison) does not have a similar newsletter. On or
about September 15, 1972, Edison-incluced along with its bimonthly
bill to its customers a letter pudblisied at its shareholders' expense
from its president opposing Proposition 20.

Complainants salled upon each of the utilitics to distribute
. Baterizl by the proponents of Proposition 20, at each utility’s
expense, to those customesswho had received defendant’s comments, and

2lled upon defendants o immediately cease distributing the material
coxpenting on Propositior 20 to those wie had not. Zach of the
utilities refused these demands. .

The recoxd is devoid of any %vidence which would indicate
teat Edison ever offered to or actually transamitted Zny material for
another party in its billing envelope. Similarly, there is no
evidence that PGE&E ever offered to or actually accepted advertisements
or mescages from anmother party in its progress.
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Eosition of the Parties

Complainants contend that the practice of political comment
in this manner by the utilities is unlawful discrimination against
them and that under the Public Utilities Code and general regulatory
principles the Commission should prohibit the complained of activity.
Complainants further contend that defendants, as public utilicies,
perfora a governmental or public fuaction; that the regulatioa of the
defendants by the State is pervasive; that defendants are state-
protected monopolies; and that the actions of defendants constitute
state action within the purview of the Fourteenth Amendzent.
Compleinants next contend that the First Amendment right of free
speech encompasses the right to receive iaformation and the right of
access to public forums to disseminate information. Complainants
designate the envelope which contsins a customer's periodic utility
bill and any other enclosures therein as a billing packeét”. They
assert that the billing mailingsbecame public forums when the defendante
included therein political statexments designed to influence the public's
vote in an election. Complainanfs urge that defendants be restrained
from utilizing the billing mailing for pclitical purposes and that if
1t is so used, the Commission oxder the defendants to include, ut
defendants' expense, a statement setting forth the progonents posxtxoa
on the political issue.

The defendants contend that they are lawfully expressing
themselves on public issues under their right to free speech.
Pefendants maintain that the mere fact they operate as regulated
public utilities is not sufficient to,make their activities state
action. Defeadants also coatené that the inclusion of the complained
of material along with customers’ bills did not make the billing
envelope a public forun. Defendants further assert that these
proceedings are governed by the Commission's decision in Seiden v PGEE

(1972}, supra, which, it is contended, precludes the granting of any
relief herein. '
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Discussion ‘
The material issues presented in these consolidated
proceedings are:

1. The propriety of a utlility including comcuni-
cations maiking its views known on matters of
political and public fnterest in the same

envelope with the bills which each utility
periodically mails to its customers.

II. If the activity is found lawful, do a2ny rights
dccrue to complainants by virtue of regulatory
rule or law?

1. Ihe Ouestion of Emclosures of Weility Corments cz Public Tssues
Complainants would allow PGSE to continve cozmunication via

monthly issues of "PG&E Progress" inserted in billing mailing if the
publication were changed so that any expression of the company's
political thoughts was removed. (Complainants' Concurreat Opening
Prief, p. 34.) Compleinant Boushey would limit the category of
permissible discussicn %o "mencontroversial” matter (Complaint, p. 4).
Complainant did net define what is encompassed by the classification
"noncontroversial'.

In California, there is no law which prokibits a privately-

owned business from distributing to its customer with its bill for
- sexvices or goods, 2 message, be ir cozmerical or political im nature.
For example, American Express may insert anmowncements as to goods for
purchase or a doctor zay enclose 2 statement om National Health Act
roposals. Even publicly-ovmed transit enterprises with "wonopoly"
“¢atures have been known to display positical, ds well as commercial,
advertiscments placed by thixd parties on their transit vehicles: Cur
Supreze Court has not proaibited such practice, bur did require that
all third parties must e treated equally. Wizta v AC Transit (i567)
68 C 2d 51,

Here, we have not a case of ceoxexcialization, with access

to thixrd parties but rather the companies expressing their own
political views to the customers viz letter insert (Edison) and
Newsletter (PGSE) sent with their bills. ‘

-l o
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For the state, through its Public Utilities Commission, to
ban such activity absent a showing of compeliing state interest would
unconstitutionally interfere with free speech rights of defendants.
As the California Supreme Court iastructed in Euntley v Public
Utilities Comnission (1968) 69 € 24 67 at p. 73:

"The Cemmission corrcctly asserts that freedem of
speech is not absolute. However to justify any
jmpairment, there must be compelling state interest...
[which] justifies the substantizl infringement of
appellants’ First sgnendment right. It is basic, that
no showing werely of a2 rational relationship to some
colorable state interest weuld suffice; in this
highly sensitive constitutional area '{olaly the
gravest abuses, endangering paraxount interests,
give occasica for permissible limitation.'
(Citations omitted.)

The Couzmission exexrcises heavy regulation and control over
. defendants in those areas which affect defendants' service to customers
or ratcs,& yet as any institution wielding goveramental power it must
be properly circumspect when approaching the field of restraining free
speech. As the Supreme Court of the United States has stated in
United States v Conzress of Industrial Orgzanizatieons: (1948) 335 US 1096,
p. 121: | ‘ |

1f Section 313 [of the Federal Corrupt Practices Act] were
construed to prohidbit the publication, by corporations

and unions in the regular course of conducting thelr
2ifairs, of periodicals advisinz their members, stock~
holders or customers of danger or advantage to their
interests from the adoption of measures or the election

to office of mea, espousing such measures, the gravest
doubt would arise in our minds as to its constitutionality.

1/ "ghe pré@ﬁ:y purpose of the Public Utilities Act...is to insuxa
the public adequate service at reasonable rates witizout dis-

crimination.” (Citation omitted.) (Pacific Tel. & Tel. Co. Vv
Pubric Utilities Commission (1950) 34 ¢ 2d 822, 826.)
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Since it Is defendants'. comment on public issues, the content
the message must be classifiod as that type "...undeniably protoczed
the First Azendment.” (Wirta, supra, p. 54.) As we are advised
the California Supreme Court in Kuntley v Public Utilities

Commission, supra, at p. 72:

"[tlhe clearest 2buse is an outright pro-
hibition of constitutionally protected

form of spoech. . . . Regulation shost of
ebsolute srohibition is also invalid when
expression is made dependent oa state
approval by the obtaining of a permit

.+.0r is conditioned uwpon obraining

the approval of a board of censors. . . .
Nor does the restriction beccme permis-
sible because it merely limits the manner
of cupression rather than the initial

Xaght to communicate. . . . TFirst Amcacdment
fxcedons arc not oaly protected from patent
restraints, but clso from more sub:sle forms
of Zovernmental interference.' (Citations
omitted.)

In thelr demsnd for differential treatment between political
and other-than~polizical speecch, complainants have made no showing of
compelling state interest justifying a ban on the first but not on the
second; nor does this Commission find a rationale compelling such an
order.

Complaincnts initially cited Public Utilities Code Section
202 2s requiring this result. This scction reads:

"Neither this part nor any provision thoreof, except
when specifically so stazed, shall apply to commerce
with foreizn nations or to interssate coTmerce,
except insofer as such application is permitted under
the Constitutzion and laws of che United States; bur
with rederonce to passenger stage corporations
operatizg in iaterstote cozmerce between aay peint
‘'within this State and any poiat in any other state or
in any foreign nation, the cozmission may preseribe
suelh reasonable, uniform and nondigeriminatory rules
in the interest and aid of public health, sccurity,

* % % convenience, znd geacral welfare as, in its
opiaion, are required by public convesience

and neccessity.” '

-5 -
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Rowever, the citation is inapproprizte since by its own teras, the
poxtion sought to be invoked cpplies to passenger stage corporatioas,
not electrical and gas corporations.

Likewise inappropriate cre later citations by complainants
to the Public Utilities Code Section 453, which provides:

"No public utilisy shall, as to rates, charges, services,
facilities, or ia any other respect, make or grant
any prefercnce or advantage to any corporation or
person cr subject any corporation or persoa to any
prejudice of disadventage. No public utility shall
ectablish or maiatain any uareasonable differcace as
to rates, charges, scrvice, facilities, or in any
other respeet, either as beiween localities or as
between classes of service. The cozmission may
cctermine any question of faet arising uander this
section.™

and Public Utilities Cocde Scetion 761, which provides:

"Whenever the comission, aficer a hearing, finds

that the rules, proctices, equipment, appliznces,
facilities, or service of any public utility, or

the methods of manufacture, distridution, tramsmission,
storage, or suppiy employed by it; are uniust,
wireasorable, unsafe, izproper, inzdegquate, or
insufficient, the cormission shall determine and,

by order or rule, fix the rules, practices, equipment,
applisnces, foeiliries, service, or methods o be
ovsexved, furnished, constructad, canforced, or
cmplioyed. The commission shall preseribe rules

for the performance of amy service or the furpishing
of any commodity of the character furnished or supplied
by any pubiic utility, znd, on proper demand and

tonder of rotes, such pubiic usility shall furnish

such commedity or render such service within the

time and upoa the conditions provided in such rules."

. (Complainants' Concurreat Opening Brief, p..39.) These sections

~ context relate to rates cnd sexrvice, and should not be stretched
prohibit expression of politiecal comment by utillities in a normal
maancr available to all other businesses and .individuals.

:
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Neither do complainants rcfereace previous Commission rule
or decision. On the contrary, tihe Commission has consistently held
thet political a2ctivity, such 25 the publicatien of "PGEE Progress”,
is not in violation of law. (Miller v PGR&E, Decision No. 67946 dated
September 30, 1964 in Case No. 76032/; Seiden v PGEE (1572) 73
PUC 419, 421.)

L

In ite 1964 decision, paze 7, the Commission states, "The record
presents no substantizl factual issue, siace defeadant has
conceded that it performs the activities cempleined of ipolitical
and cdueational cetivities of PE&E, ineluding publication of
PG&E Progress’) while asserting their propriety... ITthere is
no showing that any astivity complained of was in violation of
any xule, regulation or order of tais Commission, was improperly
gecounted Lor, or was ciierwise unlawful or uareasonable.”
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Procceding under an adopted Uniform System of Accounts,
substantially similar to that utilized by the Federal Power Cozmpission,
the Publlic Utilitics Cemmission has relegated expenditures fox
pelitical activity to Account No. 426.4 and has txcated that account
as a '"telow-the-linme" acccount; in other words, not allewing any cost
to b2 considered as a rate-making cxpemnse. This cost analysis wes
sustained as reascnable by the Californiz Suprexze Cecuxt, in discussing
the Commission's disallowance of costs for legislative advocaey in
setting rates for a public utiliity communicetion company:

"...we z2gree with the general policy of the Coxxmission
that the cost of legislative advocacy should not

be pzssed on to the ratopayers and find the
discllewance prozer.' (Pacific Tel. & Tel. Co. v
Public Util. Cem. (1965) 62T Zd 634, 6/0.)

The historical policy of the Coxmission is stated in

Pacific Cas and Elecetric Co. (1952) 52 CPUC 1lli, 119, as follcws:

"It is the Cemmissicn’s practice in arriving at
expense to ve allowed for rate-making purposes

to exclude...ennenditures for political purposes...
Thus such expenditures...ceze out of the stocke
holders' portion of earnings and arc not_a

ourden on the ratepavers.' (Emphasis-acded.)

And the record in this case imdicztes that mo costs or burdens have
‘been passed ¢n to the ratepayers. '

Yet, for this ome Issue, complainant would have us abandon
standard cost/burden amalysis and embark on 2 ‘'benefit" analysis
to support the banning of the cemmuaication complained of in the ugili-
tics' periodic mailings. No citations for this significant conceptual

3/

departure a2re given, either to Cozmission rulings ox court decisions.--

3/ Ve note that the term "bencfit" Is uvsed in C. F. Stahl (1965) &4
C¥UC 405, 408, but the ccse is inapposite. Lacre, inm an unprefested
avplication for a charter=-party pormit, the Commission found chat
c so-called "'free" buvs ride for potentizl customers by a skating
rirk propricter to nis place ¢f business, where ne charged
cdnission, was "for compensation'' inm rthat part of the economie

encfit derived frem the adzmissicn charge was imputed te the trams-
porcaticn  serviee, thus bringing such cervice under provisicns of
thac Public CUtilities Code, :

-9 -
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Undex the beguiling slogan of avoiding a "free ride" t
the utilitics, the complainants odvance their acvel thecry aand
obscure the fact that no izcreased cost is teing crecated or is being

vansferred to the ratepayers. Complainants are disturbed at the
facg that vtility compaonies in their proprietary relationshkip wit

nelr customers, maintain, in the regular course of business,

perﬁod_c contact by means of mail billing procedures and arc able
te avall themselves of otherwise unused postal weight cllowances by
sending with the bill 2dditicnal wristen materials. Whether this
mrterial is @ Public Utilities Code Seetion 454 notice of rate
incxease application, 2 newsictter to eustome S, or 2 conservation
reminder, we judse the practice to be semsible conduct on the part
of management since it aveids thz generation of tetally umeecessary
costs for cavelopes, handling, and postage of a second mailing.
In the Instont case, undisputed testimony is that ome x2iling tc
Edison customers using such imserts prevents $°OO 0C0C in new coste
from coming into existeance, '

We do not think it reascnablic to require the eiiminatien
of taic commen sense ef fficiency. We are particularly comstrained
a0t to single out those occasions in which company coxrunications

+ contain cupressions of political cemment as the time to iavoke this
"make-cxpense'' doectrine. The most nradicteble and readlly foreseezbkle
consequence of requiring a second meiling will be its chilling cffect
en diseussion of vital public questicas and exercise of free speech
oy the utilities. ' . .

The coct 2lome will cstablish a monctary threshold uadew
whick it Is unlikely that issues invelving ninor sums or issues
conicemming more remote interests will henceforth be discussed.

Additicnally, in the case when a company cpera:es under an
imposed ban on cartain sneech 2nd coantinues to use the

to ccmrunicate with its customers, it will have to exercise .elf-

?
censorship lest 2 complaizing pawty bring it before the Commission




c. 9455 ct ) D.8248s - | @

for viciating the ban. In screening material froxz their newsletter,
prudence would normally dictate 2 policy to imterpret the uapermitted
speech definition on the cautious side and could be expected o

have an additicmal dampening effect oz what is said, The requested
special rule of this Commission would in eZfect regulate, burden,

anc restrain political speech, waile allewing 21l other forms of
speech free and unfettered expression. We comsider this result
sacmalous in view of the favored position political speech holds.
(Wixta v AC Transzit {1967) 68 C 24 51, 57; fm re Porterfield (1546)

28 € 28 91, 101.) ’

The importance of public issves in the cnergy ares such
ags future enmexrgy supply, nuclear power genmeration, 1r*crﬁty for
caexgy use, all benefit by “rcn and full discussiom. . It is in the
public interest to promote discussion, _ No zZood
puxpose is sexved by adopting cemplizinants' theory and moving to
hinder or close down 2 reascnable avenue of communicsticn between
the company and its custezers. The Commission, having reeceived no
evidence from complainants of zay increase in costs borne by the

2s & wesult of defendants’ aetivities, and having reeceived
no 2rgument fron complainants of compelling State interest necessi-
- tating the interference in defeadants' activities in expressing its
views tc its cusvomers, has no reascn to ban or enjoin defendants'

2

stivities which are within the law 2ad our prior decisioms.
.

L. The Questicn of State Action and
Risht of Enforeced Aceess

Complainants arazue, altermatlly, tadt 1‘ utilities are
permiticd to continue. their activity, complaimants, being the holdezs
of political views opposite to those being cxpressed by the utilities,
have the right of cccess to the billing meiling to express cozplainants’

iews - thls right assertedly being derived wader the provisions of
thv United States and Stase ~ifornia Constitutions.
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They quote as their authority:

"Congress shall make no law...abricdezine the freedon
L) 1" - .b
of speech..." (U.S. Ceastitusion, First Amendment.)

"No State shall.,.deay to any persen within its
Jurisdiction the equal protectica of the laws."
(U.S. Coastitution, Fourtecnth Amendment.)

"Svery citizen may freely speak, write, and publish
his sentizents on all subjects...and no law shall
be passed to restrain or abridge the liberty of
speech,.." (Califormia Comstitution, Article I,
Seetion 9.)

"ALll laws of a gencral nature shell have a uniform
operasicn."” (Califormia Constitution, Article I,
Section 11,)

"[Wozr shall any citizen, or class of eitizens,
be granted priviieges or izmmities. which, upen
the same texms, shall not be granted to ail )
¢itizens." (Californiz Constituticn, Artiele I,
Section 21.)

Though both State and Federal constitutiomal provisions werc

crumeruted, complainants' discuscions arguments, and case citaticns

lons,
reler cxeclusively to the Federal Comstitutiomc

bl nal Azendments. We will
likewise discuss these suthoritics inferring from complainants'

procedure that the essential rights guaranteed in the State coastitu-
tloual provisions are imeluded in the tvo Federzl Amendments cited.
Complainants espouse the view that the actions of the

tics should be evzluated as the action of the State; second,

as aa actor for the State, ia cnclosing a statement of their

ical views with the bill welling, the utilities had ereated

" to which comploinents® rights'to access attach.
Defendents take the positioa that they are private coipofations &nd the
Zact they are subject to governmental 2gulation dees not change the
aaracter of their ac ties ir instance, which defendants
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A. The Question of State Action .

There is wide difference between the parties on the
question of whether the comduct of the defendants censtitutes
state action. As ctated by the Supreme Court in Columbia Broadeastiog
System v Demoeratic Natjonal Cemmittee (1973) 412 US $4, 115:

"When govermmental zetion is alleged there must

ke cavticus cnalysis of the quality and degree-

of Govermment relaticaship to tae particuiar acts

in questicn., 'Cnly by siifting facts and weighing

circumstances can the mon~obvious involvezeat of

the Stavte im privete conduet be cttributed its

true significance.’ Burton v Wilmingten Parking

Axthority, 365 US 715, 722, 6 L EQ 2d 45, 81

S Ct 856 (i¢61)." :
Not 21l conduct of a regulated public utility constitutes state zetion.
(Nartin v Paeifie Northwest Bell Telenheme Co. (9rh Cir. 1971) 441
F 24 116, cert. denied, 404 US 873.) )

Complainconts advance o series of contentions which, im thoilrx
view, lead to the comelusion that particular coaduet cf defendents

is state action. A4pplying the principles established in & series
of the U, S. Supreme Court.cases, the latest of which is Jacksen v
Metropclitan Edisen Co. {1974) ' Us ’

42 L cd 477, we find none of complainants' contentions persuasive.

The Jackson case concorned the utility termination of
service upon reascnable notice of nompayment of bills. EHere, as in
that ecasc, the action complzined of was taken by utility compenies
wvhica axe privately cwnmed and operated, but which in many particulars
of theixr business axe subject to extennive state regulation. The
court stated, pp. 483-484:

»,

"The mere fzet thot a business Ls sebject to state
regelation does net by itsclf ceoavert its action
into that of the Staze for purposes of tie
Fourtcenth Amcendment. Moose Ledge No, 107 v,
Irvis, (407 T.S., 163} ot 170-177. Nor dees the
taet thaot the regulation is axteasive and detailed,
as in the case of most publice utilitics, do so.
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Public Uriliries Cer'n v, Po; uk 343, U.S.
451, 452 (¢9<2$ It tey weil be "hat acts of
a &caVLLy rcg lated utility with at least

omething of & govcrnmnﬁtally prouechcd monovo’y

wi1l zore rcadily be found to be 'state' acts
thea will the aets of an catity lackinz taese
cheracteristics., But the inquiry must “ne whether
there is & suffliciently cloqu aexus between the
Statc ané the challenged 2ction of the regularted
entity so that the aetion o~ the litter may be
fa*"lv treatad as that of the Siate xtsclf

Mocse Lodze No. 107. suora, at 175."

Complainants first argue that "state action" is present
beecause defendants provide 2 service of providing clectriclty, 2
"necessity of life", which it charzcterizes as a ''public function"”
(Comnlainants Coacurrent Opeﬂxﬁc Brief, p. 8.) However, thc under-
standing of "public funection" 2s discussed im Jacksom, supre, p. 483,

Ty
is

ihe exorcise...of...some power delegated to [utility] by thc
State which is traditionally assoc;atcd with sovercignty, such as
eminent domainm..."

Counlainants make the claim that "...providing electric
power is primarily a governmental sctivity which is often delegated
to invester-cwned corporations...' (2rief, supra,‘p. 11.) Yet,
coemzlaincnts ceonteantions are historically inmaccurate - putting the
cart before the horse. Private companics cxisted before municipal
sction in this area. Cemplainants refercnce Article IX, Seetioa 19,
of the Califomia Cemstituticn, Yet, as the Califormia Supreze
Court obsarwed: .

"There was some doudbt whether municipel corporations
could acquire and operate public utilities wntil
the Amcndment to Article XI, §16 in 191%, hutnov*ZLng
such corporcticns to supply thelx inhabitants with
light, wa:e:, power, neat, trﬁnqac::atxo“ end weans
of comrunications. Citv of Nati cnul ity v. Fritz
{1849) 33 Cal. 24 635, ZC&4 P, 2d 77.7
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As discussed by U. S. Supreme Court in Jackson, supza,

p. 435, the opexction by a private corporation of an election,
covn, or city park would fit powers traditionally resexved to the
State, but operation of an clectrical service would not.

Complainants mext urge that "state action is present
becausc...the regulaticn...by the state is pervasive and includes
authority over usc of the billing packet”. (Brﬁch, supra, p. 13.)
But as the Jackson case instructs, it is not the preseace of heavy

tion in general, but whether the z2etion in question h2s been
1ly cuthorized and approved.

The standard of approval is not one found in state silence
on & subjeet or state inmactlon permitting a utility to employ such
procedure. The state role must be wore acti&cly direet. In Jackson
Metropolitan Edison had f£iled a tariff with the State wo ich becane
cffective 80 days after £iling when not dlsaoprovcd by the Coummissicn.
No state cction was found. In the Instant casc, complainants have
shown cven less conmection between the State of California and
defendants' acticn. Since defondants arc operating within state law,
no tariffs have been filed 25 to political practices, noxr are they
required. The activity docs not cven rise to the stondard cited
in Jackson, supra, p. 487: '

"Approval by 2 state utility commissicn of such 2
request from & regulated utility, where the Commissica
nas not put _ts cvm weicht on *he side of taQ
provosed practice Hv orcering 1T, GCCS 1ot transmute
a practice MItIoTod oy th.uu~;_ty &ad appzoved by
the Commiasion into ‘state action’ At most, the
Commissxon’ﬂ failure to overturn this pruct*cc

ameunted to 2o Tore thon 2 deterzinati n that a
Pcnuoylvan*a utility authorized to meloy such
a prac if it so desired. Respondent's
oxer-¢,e of the choic igwed BV state law where
chc iniriative ¢emas rrc* 1t and not frem tae

te, docs not make its sction in doing so
taue ”Cthﬂ for purposes of the Fourteenth
zendzent.'  (Smokhesis added.)
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Cowplainants finmally argue that "state action" is present
because of the monopoly status allegedly coanferred upen each of the
utilities by the State of California. The argument of monopoly

status was raised in Jackson as well but the Court found it not
determinanive of changing utility's private zction to state asctionm,
Citing the factusl situations in prior cases Public Urilities
Commission v Pollak (1952) 343 US 451 and Mocse Lodee No. 107, supra,
the Court poimted out that the monopoly features in cither of these

cases wos imsufficient to find state . action.

Pollack invelved breadecasting @ commerciel radio station
with music, advertiscments, zcad news on & monopo*y Sus line. As
in cur instant casc with the © smitic cal views with
the bills by a utility with a service te“rzyory 1opoly, the
connection between the ronopoly feature end the compleined-of activity
provide an imsufficient rclationship to constitute state aetiecn.
Mailing of political messzges is-an activity Ireely © to com-
plainants. They mey use the auspices of the U. : and,
as opposed to the utility's customer list which contains xany
businesses ead non-voters, complaincnts' message cou » sent to
voters frem 2 current listing provided by the registrar of voters.
Contrast this to Jacksen, where the rels between the activity
cozplained of (a2 sc~vic ¥ ; - zcnopoly (electrical

-

sexvice) were 3 st111. cient to constitute

¢ is Sffered by compleiraats to
symblotic relationship presented im Burton v Wi lnington
ar Authority (1961) 365 US 715.

In summery, following the amalysis laid down in Jockson,
supra, it can be said that 21l of cemplainants’ arguments taken
together show no more thon that each of the defendants Iis a heavily
regulated private utilicy, cnjoying at least a partia2l monopoly
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in providing an eleciriczl or eleatrical zul gas service within itc
territory:; and that each utility commmmicated 1fs cunm poiitinzl views
to Lts customers in & manner wiich this Coumission finds permissible
under state law., Under the rule of the U.S. Supreme Court, as laid
dovn in Jackson, supwa, this is not sufficieat to conmect the State
of California with ecch of the complaincnts' zetion so as to make the
latter's conduct attributable to the State for purposes of the
Fourteenty Amendment.
a cituation of state zetion arnalogous
of Bonper-Lvens v School Committee of
480 F 28 442, (Couxt of Appeals, First Cixcuit,
unreviewed by U.S. Supreme Court.)

Hore, we kave & private compan ¢ rwails; there, the

Iy

Boston school board, a governmental agene nce drafted

s

its tical messaze and in the se
the view the school bo ard favored. TFurthexr,
the ooa-' used the government-owned

school system 9 vamaer: VA message waich is ready

for distribution i i nsmittcd by QCLOPMOWC from the Deputy
Superintendent to axe s , and then by thexn
to the individual schools ir charg At the scnools the

message 1s typed, reprosuced ' ributed to teachers who then
deliver it to ecach individua nt (480 F 2¢ at p. 443, fm. 1.)
The facts clearly distia
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B. The Cuestion of the Right of Eaforeced Asness
without the detemmination that the private action of the
utilities constitutecs state action, there can be no finding of "public
forum' or the cnforced right of access. (Lloyd Corp. v Tanner (1571)
407 US 551, 567; Sacilev v Xraemer (1948) 334 US 1.)
However, in order that a principal issue raised by

complainants may be determined we will assume, . arzuendo, the prasence
of "

state action” and exewine whether complainant has the constitutional
right to the relief requested, namely access to the Billing envelopes.
Comploinants arguc that tiaey have 2 comstitutional right to

include their "seply' to comments of the utilities in the same
envelope, citing "publie forun" cases and The Federal Communication
Commission's "fairaess doctrina". | . |

Ve note ot the outset that many major cases relied upoa by
compiainants have been overt letinguishes, ox modified by

subsequent decisions of the Und tates Supreme Court: 1. 2usiness
Exccutives Move Jor Vietnam Pes Faderal Communications Commission,
(1972} 450 ¥ 28 642 overturned in Columbia - inx System v
Democrati Lo ooy l97°) 412 US 4. 2. Tornillo v Mizmi
Horald Publis : S.L.W. 2074 overturrned in Miami
derald Puolzshing i s 41 L ad 2¢ 730.

3. Red Lion Broadeasting v FCC (196 9) 3¢5 Us US 367 modified in C23
v Demoeratic Naticncl Committee (3973), supra. 4. Wirta v AC Traasit
(1967) 68 Cal 2¢ 5 L and PUC of District of Columbia v Poilak (1952)
363 US 451 distinguished in Lehma T’Jit* of Shcker Meizhes (1974)
TS __, 411 e 24 770. Alobama (1945) 326 US 501 aad
Local 59C. Amalesmated Food os v Lozan Valley Plaoza. Inc. (1968)
391 Us 1 g n ] Corp. v Taaner (1971) 407 US 551
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Cases csrabliisaing "public forurs' possess taxce character-
istlice which we do not find present here: (1) Either the propexty
ja questicn is owned by a governmental agency or it was private
property which had been opened teo the general public for the benefit
of the property owner but then deanied to 2 particul a* individewal or
group because of the vicws they wished to express, &/ (2) The frce
speech Lssuc was uniquely related to the propariy in cuhstﬁon,s'
{3) The scarcity or abscnce of other avenues of communication to
ke cppropriate audience.®

In Llovd Coxn. v Taaner (1971) 407 US 551, the Court
linited such cas2s as Marsh v Alabarz {company-cwned tcwn), supra, and

reaeh

Local 590 v Logan Valley, supra, to cascs whnere exceptionzl. circumstan-

ces would justify impcirment of private property rigﬁts. Tn nmot finding
"public forun" for pamphleteeringin a shopping center mall, the

Couxrt roquired the presence of botn the secend and thizd conditicas

deseribed above before it could make such @ finding.
Ia the instant casc the property involved is not that of
~government but that of the ut liticz, aad tiey have not opencd
thelr publications nor the billing eavelope to any member of the
genexal public. 4s the record i tes, there is no evidence that
ements or messages Xor this
in excmining defendants' conduct we
theughts, but no others., Taus, we do

ion where cither defendent hes. gone into the business

5.
ol accepting advertisin° and has tried to limit the scope tkercof.

For instance, Wirts v AC Transit (1966) €8 C 24 SL, the dxstﬁxct
accepted commerinal end sciected political
a

C
adver wents froa *‘:
public but refused to cceept plaintifis adve f;semeht

Exawple, in Lozen Vallev the picketers were challemging lobor
practices at thc siaopping center,

Example, in Red Licn, the court found significaant the physical
fact of the limited number of airwaves aveilable.

ave
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Contrast that with Wirta v AC Tramsit, supra, where defendants
solicited third party commercial and limited political advertis mcn;s
or Lehman v City of Shaker Hedphts, supra, where third party

commercial advertisemonts were present. We do not f£ind that the
excreise of first amcndmcnt riohts of sclf-expression carries with
it, by virtue of comstivutional mondate, equal time or access
provisions. Additionally, the issuc - ccestine conse rvation - was
not uniquely releted to the billing pacxet. Propos sition 20 affected
the State in general and the utility onxy insofar 25 gereration amd
environmental nirotection prozrams been effected. 3Buf no
significant correcletion is presceat bc*wCﬂq oropesed forum and Lssul,
unlike the union with grievances Cg&lnSu a particular shopping
center. Further, unlike & 2t adio broadeasting ond
paper cases, the medium of communicatica is not affected with
1a1 p*ob]cms. The medium used is the U. S. Mails,
nts 2nd defendonlis & We arxe not convinced
by complainants’ arguments of the uniquencss of defeadants' medium.
The xecipient is not required to read 2ll ingerts in the billing
packet. Discretion not to read is aoply cvailable - unnecessary
inserts can be tossed away., As Justice Douglas observed ia distin-
billbeards frem mewspapers in Lebran v City of Shakex
Bedsheas (1974) US 41 L ed 24 770, p. 780:

"forher forms of advertising are oxdinarily
scon as @ matter of choice om the part of the
observer. . . . In the cosc of mewspapers
and megazinegs, there must e seme secking by the
one who is to see cad read the advertisement.'’

(Citation omitted.)

ccxplaindnts may ovtain a more con
affecct cleetions Srom the leezl xezl
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Complainants scem to arcue taat iunherent ia-the First

Axendzent 1s a "fairness doetrine' azmalogous to the statutory require-

went found in the breoadecast fiecid. Yet, the two cascs complainants
eited in this field, Red Lion Broadeastine v FCC (1969) 397 US 367
ang lolumbia Broadeasting tor Demoeratic National Committee
{(1973) ¢19 US 94, do nct

proposition that the statutor:

is not violative of the broadeasters' Tirs

the Couxrt noted in CBS, supra, p. 110, "...Comgress’ flat refusal

to impose & 'coxmon carrier' right of zccess for all persons wishing
to spedk out on public issucs...'' Moreover the Couxt notes FCC

policy at p. 113, "...no private individual or group had the right
to command the use of broadeast faeilivics.! It procecds to f£ind
no right to azcess on part of plaintiffs.

Complainants also rely on Floxida's Supreme Court decision
in Toxnillie v Miami Peraid Pubiiah Co. (1973) 287 So 2d 78 which

e

upheld the Florida "right of reply" statutc which granted a political
candidate a right to cqual space to rcply to criticisms cm bhils

rceord by a nowspavner. The U. S. Supreme Court overturned the case

in ¥iaml Herzid Publishing Co. v Tornillo (1974) US

41 L ed 2d 730 finding the “right of reply" statute violative of the
guarantees of the First Amendment. Though speaking principally to

the right of free press, the applicetion to the right of free exprescion

A
b

in general is apt when the Ceurt sail

"[5] Faced with the penultlfL t would accrue

to any acwsraper that p"oﬁﬁuhcd BEW5s Or Commentary
arguably within the reach of the right of zceess
sratute, editors might well conclude that the safe
course is to uVOLd controversy and that, uander the
cperation of the Florida statute, po;1t¢cal and
clectoral coverage would be bl ﬁuCQ or reduced.
Govcrn went eaforeed right of aceecs rc“capably

'dampens the v'oor and limits the variety of

sublic debate’,..." (Cisations omitted.)
(41 L eé 24 730.)
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Complainants argue for a different result if the newspaper
is state-supported and cite Lee v Beard of Rezents of State Collezes
(1971) 441 F 2d 1257. (Distiuguish d by the U.S. Supreme Court in
Columbia Broadeastine Svstem v D

emecratie Natiecnal Cormirtee at 36

L ed 2d 798, in. 23.1.) I ng the publishers made their medium
open to commerceitl and selected po li ical advertisexents of thlird
parties, but such is not the faet with the utilities in the instant
case who have not opened their communicatiens to third parties,
comwercizl or moncommercicl. More appro“riate is Avins v Rutgers,
the State Universiiy of New Jewsey (1967) 385 F 2d 151. (Cert
denied 390 US 920, 19 L od 2d 982.) The case has been cited as
‘authority in two cases arising out of Californias the Court of
Appeals, Ninth Circuit, cited Avins as authority for including among

a publisher®s rights, the right to decide what to primt, Bursev v
United States (1972) 466 F 2¢ 1085; the U.$. Supremc Court cited

Aving for the principlie that "...the comstitutional riziat of free
10U

speech has never been th 2 right to require a
journalisst isten to & person's views, let
alone a right to require 2 publisher to publish thoéc views in his
newspaper', Pell v Procunier {(1974) 41 L ed 24 495 p. 50%.

Under the £acts in Avins, supra, complainant argued that

ccitors of the lew review published by a state- supported university

refused to accept 2a article with political views umacceptable to the
cditors. Waile admitt ing that Rutgers is 2 siote An titutlon, the
court found no right to enforced access arising from the First
Amendrent. As the ccurt stated, "The right to freedom of speech does
TOT open every avenue to one who desires to use & particular outlet
- for expression.' (385 F 2d at 153. )

We would make the following findings of fact 2nd conclusions
of iaw:
Findings of Face

-

1. PG&E mail_ onthiy to each of its customers a newsletter
called "PG&E Pro The newsletter ic sear together wich the
custeomers' month in the. same emvelope.
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2. Edison does not have a similar newsletter, but occasionally
includes additional printed materials in the same envelope with bills.

3. Propositionm 20 provided for the enactzment of the Coastal
Zone Cemsexvation Act and was onme of the propositions on the statewide
ballot of the November 7, 1972 eleceticus.

4. Ia the Ccteber 1972 issve of ""PG&E Progress'' some of the
articles discussed the potential crisis in electriczl energy supply
and opposition arguments to Proposition 20 were mentioned.

5. Cn or about Scptember 15, 1972 Edison included along
with its bimoenthly bill to its customers, a letter frem its president
opposing Proposition 20.

6. The cost of the publication of "PGS&E Progress' and the
letter from Edison's president were paid for by shercholders.

7. The mailingz expenses coanccted with pericdic billings are
recognized . as operating cxpenses in rate proccedings in determining
the amounts paid by the ratcnayeé.

8. The coobining of utility company comments oxn public issues

11s did not increzse operating costs or result in 2

situction higher rates to the ratepayer.
9. B 2iling of utility company commeats and utility
bills would create greatly increased costs over that of distributing
the materials together., In the case of one Edison mailing, postage
costs alone would approximate $200,000 in new costs.

18. Complainant Boushey demanded, that PG&E stop axstr.butlng
with its bills "PG&E Progress' containing PG&E's comments on
Propos*txo 20; and further that PG&E at PGEE’'s expense, distribute
to its customers who had received '"FG&E Progress'', material by
complainant comxenting oa Pr ition 20.

1l. Complainants Harris end Griselle demanded that Edison stop
s, the letter from Zdisen's president
2

distributing with its bill
cormenting on Proposition 20; and further that Edison at Edison's
expense, distribute to its customers who had received the letter,
zaterial by complainants commenting on Proposition 20.

- 23 -
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12, PG&E aid not sgree or .ompLy with rcmr_a Inant & sh~y s
demand. Edison did not agree or comply with complainants Berris and
Griselle's demand.

13. In no instance was it shown that PG&E cever offered to or
actually transmitted any material fov another party in its billing
envelope.,

4. In no instence was it showm that Sdison ever ofifered to
or actually transmitted any material forx another paxty in its
illing envelope.
Conclusions of Lzw

1. The Cexmission has jusisdiction to order reopeminz of these
eonsolidated matters o2 its own motion snd to enler az cppropriate
order hexeiln. ' .

2. The issues raised noraia are not moot because they
to potential cenduct in forthceming elections ‘

3. The inclusicn by an 1nm'v1dugl musiness of written
by that compeny, including pol 2l statemeats, with a bill
customers is not illegcl Lnd9~ seneral case or statutory law
United States or the State of Callforwlh.

4. Complaincnts are mot precluded from general use of the walls
tributing to the eleetorate their views on Proposition 20.

5. No Commission rule, Commission decision, or provision of

the Publie Utilit i~q Code prohibits a reguiated utility from
commenicating its views, political ox otherwiss, to its customers:
with its pericdic billing where cost oI publicati n-is borne by the
shareciolders cadoperating costs to the ratepayer are not increased
theroby.

n is

[

6. No compelling state iaterest exists which necessitates or

i
justifics the State of Califo:nic, ttorough the azency of this
Commission, £rom intcrfering with cither PG&E's or Edison 's activities

in expressing Llts views by way of mewsletter or letter with fts bills
to its customers.
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7. The utilities axe persons undexr the provisions of the
Fourteenth Amendment of the United States Constitution and as such the
State must safeguard the rizht of the utilltiss, o of any person,
to the freedom of speech and freedom of the press éua:an:eed in the
First Amendment of the United States Comstitution.

8. The actions of the utilities do not coastitute state
action but are private acts of individuzal cbmpanics.

9. The actioms of the utilities do not violate any of the
complainant's rights under the United States. Comstitution or the
California Constituticn.

10. The acticns of the utilities do not make theixr billing
envelopes "public forums”

11. The actions of the utilities and the circumstances do not
give rise to 2 right of cnforced access on the part of any of the
complainants to utilities' newsletters, letters, or billing packets.

12. The relief requested by complainants should be denied.

Given these facts and the relevant law, the Commission
should deny the reiicf requested in Cases Nos. 9455, 456, 9457.
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