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Applicatien of Louis Betschart
and Madler S. Cerson dba Santa Ana
Land & Cattle Co. for deviation
in the method of obtaining the
welght as required in Item 130

. Tor the movement of Livestock
for the account of Santa Ana
Packing, Inc.

Application No. 56391
(Filed April 8, 1976)
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OPINION AND ORDER

By this application, Louis Betschart and Mailer S. Gerson,
doing business as Santa Ana Land and Cattle Co., requests authority
to depart from the provisions of Minimum Rate Tariff 3-A 4n deter-
nining the weights to be used in computing the freight charges for
the transportation of cattle for Santa Ana Packing Co.l

The application 1Is based on special circumstances and
conditions detailed thercin.

Revenue and expense data submitted by applicants indicate
that the transportation involved may reasonadbly be expected to be
profitable under the nroposed rates.

The application was listed on the Commission's Daily
Calendar of April §, 1976. No objection to the granting of the
application has been received.

In the circumstances, the Commission finds that appli-
cants' proposal is reasonable. A public hearing 1S not necessary.
The Commission concludes that the application should be granted
as set forth In the ensuing order and the effective date of this
order should be the date hereof because there is an immediate need
for this rate relilef.

lUnder the proposed method of computing welghts, the charges will
be 4 percent lower than those computed wnder the existing minimum
rate provisions.

-l-




A. 56391 - CIf

IT IS ORDERED that:

1. Louis Betschart and MaZer S. Gerson are authorized to
perform the transportation shown in Appendix A attached hereto and
by this reference made 2 part hereof at not loss than the rates
set forth therein.

2. The authority granted herein shall expire orne year after
the effective date of tils order wnless soomer cancelled, modified
or extended by further order of the Commission. : '

The effective date of thiz omder 1s the date hereof.
Dated at San Francisco, California, this o2& day of
August, 1976, : '

- commissioners
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APPENDIX A

Carrler: Louis Betschart and lMaler S. Gerson, doing business
as Santa Ana Land and Cattle Co.

Commogdity: Cattle

For: Santa Ana Packing Co.

Pronm: Points in California

To: Santa Ana Packing Ceo., Santa Ana
Application of Rates:

1. The carrier is authorized to depart from the
provisions of Items 130, 140 and 150 of Minimum
Rate Tariff 3-A by deducting 4% from the weight
of the cattle at origin and using the resulting
wvelght to compute rates and charges.

Carrier shall retain its copy of public weigh-
master's certificate for a period of not less
than three years from the date of issuance.

Applicant has not indicated that subhaulers will
be engaged nor have any costs of subhaulers been
submitted. Therefore, 1f subhaulers are employed,
they shall be paid no less than the rates autho-
rized herein.

In all other respects, the rates and rules in
Minimum Rate Tariff 3-A shall apply.

(END OF APPENDIX A)
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COMMISSIONER WILLIAM SYMONS, JR., Dissenting

A warning: California transportation industry, shippers and the
Legislature must heed the direction this Commission's majority is going
before the excellent transportation system in our state is destroyed.

The majority abandoned last summer's frontal assault on our tested
mandmamn raté requlation methed in the faée of united opposition up and down
California. But this season the same push has returned, as styong as ever,
but now in a low profile. The assault on minimum rates proceeds On two new
fronts. It moves first‘to render normal increases in minimum rates nigh
impossible when it imposes unreasonable burdens of proof on carrier-
applicants and promulgates unattainable standards for them to meet. Thus
stultified, regulation under minimum rates will break down as the pressure
from unrelieved cost increases mount. Secondly, the majority opens the
£lood gates on deviations. This rapidly undercuts minimum rate tariffs.

Today's five deviation decisions further the second prong of this
assault. ‘I am not opposed to deviations where the facts have shown that
they are justified as reasonable by the special ¢circumstances of the

transportation (Major Truck Lines, Inc., (1970) 71 Cal P.U.C. 319). But

I am not satisfied with the Commission™s recent indiscriminate handling of
petitions for deviations. OQver the past three years, 1973-1975, the average
nurber of deviations in effect has remained fairly stable at about 127. In
recent months this number has swelled to nearly double. ‘Deviations reached

256 as of August 1, 1976, and the increase continues unabated.
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1. Shortened Effective Dates The majority's newest twist in

deviations is te ramrod the decisions through effective immediately, instesd
of the normal 20-day effective date. This nicely cuts off protestant's

opportunity for £filing a petition for rehearing and effecting a stay of the

order. To me, Public Utility Code § 1705 sers the tone for regular

Comnission procedures. It provides that orders shall "...take effect and
become operative 20 days after the service thereof..." It does allow the
Commission to provide otherwise, and, given a critical time deadline oz
rate oxrder, a shorter time may seem in order. 3But 20 days Is tﬁe general
rule. We even allowed the 20 days in orders dismissing applications for
deviations, as in Application No. 56449 on today's agenda. The.decision To
insert language to order an immediate effective date in all deviation
decisions followed oral debate and works as a further device to forestall
opposition to the new profligate policy on deviations.

2. Lack of Hearings This shortening of effective date, together with

the elimination of hearings on deviations, ¢ombines to ride roughshod over
the rights of protesting carriers. Earlier this year the majority abandon
public hearings and directed instead "ex parte"ranéling. What is left of
the concept of letting the staff and affected parties test the'fiéures and
the allegations of the applicant to see whether they are sound? We should
be wary of depriving affected parties of their right To be heaxrd. The
August 3, 1976 Writ from the California Supreme Court in S.F. 23473
(Commission Decisions 85584, 85585, 85586 and 85587) should give us pause
whether our recent penchant for deéiding contested matters "ex parte” will

stand up as proper due process.
. ..2«-
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3. Leck of Sound Reasons And are we regularly pursuing ouy éuchority
in these deviation cases? Public Utilities Code Section 3666 mandates that
before any highway carrier can perform transportation services at a lesser
rate than the minimum established rates, the Commission "shall™ make a
"...finding that the proposed rate is reasonable...”

But what is happening to our established c¢oncept of "findings™ and
"reasonableness™? To discuss the latter first -- ﬁreasonableness" is
massaged so that it 1ose$ its tbaditional meaning. The concept adbly laid

down in Major Truck Lines, Inc. (supra) of setring minimum rates based on

determining the "cost of performing transportation in a reasonably efficient
manner by the type of carrier best suited to perform the service" and

requiring special conditions of transportation for a deviation, is being

evaded. Perhaps as a transitory standard, 3 loose notion of "compensatory”

is being put forward. The non-wage receiving wife=-accountant, the no-
mortgage o0ld truck, the low-compensated driver are among the pocén:ial
reasons for allowing the deviation. But even this standard may de transitory,
as some urge the "predatory practice” standard -~ ﬁndefined in the Public
Utilities Code, brought in from anti-trust case law, and so vague and haxd to
prove that deviations can scarcely be successfully opposed.

Ve are becoming loose with Section 3666 in another way. It
requires findings. This should require specifics in the decision on the
facts which make the cut rate reasonable. Instead, our opinions are vague
and now filled with this standard boilerplate: "The application is based on

special circumstances and conditions detailed therein.™ Ind even in face
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of protests and no hearings, we inse:t the conclusory vstatemem: that
"revenue and expense data submitted by applicanc :Lndicate that the
transportation involved may reasonadly be expected to be profitable...

In one case, wh..ch may presage othcrs, we went 30 far as to nake no £inding
of rcaoomblenc..s, saying the "practical” reading of Section 3666 required
the granting of the deviation despite protests 30 that’ applicam: couled
onerate for a sebstantial peried of time and then come in with evidence of

veasonableness! (Toans Zero Systems Coro. D.86220, August 3, 2976)
' The only conclusion I can reach 4s that the Commission is at
veriance with the spirit and letter of the law in this venture. Those

who will be affected by the Coomission's ections should give early attention

o these developments.

San Francisco, California
Avgust 24, 1976




