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BEFORE THE PUBLIC UDILIDIES COMMISSION OF DEE smmz OF. CALIFORNIA
BLUE AND GOLD FLERT ) | NSEN
Complainant, | % .@H@UJ&W
vs DR B  Case 83-03-02
| EARBOR CARRIZRS, INC., )

(Filed March 7, 1983)

DefendantLﬁ

Spolter, McDonald & Mannion, by Jerry Spolter,
Attorney at Law, for Blue & Gold %Iee%,"'
complainant.

Edward J. Hegarty, Attorney at Law, for Harbor
Cerriers y +nc., defendant.

Richard Brozo sky, for the,Commission.stnff.

INTERIM OPINION

. This is a complaint by Blue and Gold Fleet (Blue & Gold)
against Harbor Carriers, Inc. (Harbor). Blue & Gold seeks anjorder
reduiring Barbor to cease and deeist from alleged nnlawful ,
operations, an order to show cause why Harbor should not be held in
conteapt, and consideration of penalties agninst Harbor.

Because of alleged irreparable harm and request for a ‘
temporary restraining order an expedited hearingwwas calendared, The
duly noticed hearing was held before Administrative Law Judge (ALJ)
Donald B. Jarvis on April 4, 1983, in San Francisco. The issues
raised at the hearing were submitted for consideration by the
Commission subject to the filing of additional naterial which was’
received by April 22, 1983. The entire proceeding has not yet been
gubmitted. | , , S

The complaint alleges that: (1) Harbor is unlawfully, and

in violation of previous Commission cease and desist orders,

providing service from San Franci co to points north and eaet of Sen
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' .-Pab lo Bay - particularly Sacramnnto, (2) Harbor is conduc uing
unauthorized service between Piers 41 and 43v in San’ Franciuco,)
(3) Earbor has engaged in service discr‘mlnation in its Alcat*az
operations. f \
Two related matters are pending before the Commiﬂsion. on
Peb*ua*y 18, 1983, Eardor f£iled Application (A) 83-02-43, whichlseeks
azendnment, resuavement, and extension of its passenger vesoel o
onerating rights. A.83-02~44, filed the sanme da‘ce,‘seeke passenger
stage operating au*hority between San Prancieco and'*he Countie° of
Naype, Sola“o, and Sonoma. . S
 Af<er the p*eaent@tzon of evidence the ALJ, wit shout
foreclosing the u’t*ma e disposition on the issu eg, indicated th?* in
nis ind there was a lack of probability that a cease and desist
order would isgue oz the alleged unautiorized °e*v~ce be*ween Plers .
41‘u“d 49* and the zlleged service discrlm*natlon in the Alcav rez
zerations. Addl ional evidence nust de taken on’ these issue° and
they will not ve disposed of in this order. B B
‘ The ALJ also indicated that in his opinion the*é:wé.s a
probaci__tj “hot 2 ceace 2né desist order would £ issue or the ellnged
unlawful Secrazento operations. Ze directed brie*ing and nerm ted.
the Jiling o u-fidav‘ts or this point.

meterial issues present ed for determination 2% this
1) Eas Harbo* violated any law or rule or order of the
Cozmmission? (2) 1£ any violations:occu..ed, wnat reli hould b@

granted?

t
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San Franczéco-Sacramento Oberation°

YFo* at least seven years Earbor Has, on 2 regular basxa,
entered *nuo charter agr eements with Delta Travel Agency (Dnl ta) for
voyages between San Franciseco and Sacramento. Dei%a operates
sightseeing cruises between San Francisco and Sacramento.‘ Eardbor
provides the vessel and crew. Delta marmetu the crulses and. nrov*dec
+he narration. 'Eheﬁéruisés‘are on Saturday and Sunday, April *hrough
Octover. Delta offers a two-day cruise from San Francisco 0.
Sacranento, which~in¢ludes_an overnight 8% op at a Secrazento hote
The passengers go %0 and Zrom Sacramento bj vessel, which takes 7 0
8 hours each way. Della also offers oﬁe cay crul ses from Sen

Prancisco aad Sacrazento. The passenge*_ﬁena ron Saﬁ ?*anciéco
or Sacrazento vy vessel and goes %o the dps*inat on’ ¢l ty‘w P*e 8-
period of bus sightseeing and the opportunisty for di ning
, provide&. The passenger‘is returned to the pointao-‘onig..yby

S
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bus. Pifty-fwovone-way vessel trips were scheduled by‘Delfa in "
1983. Hardor receives epproximately $5,100 for the chartcr’of its

vessel for a one-way ¢rip between San Prancisco and Sacramento.
A. Contentions of the Parties |

1. Blue & Gold's Contentions :
Blue & Gold contends that the chartering of vessels 1o
Delta for the San Francisco-Sacramento cruise constitutes a common
carrier operation by Harbor. Rlue & Gold asserts that Harbor hes no

. authority to transport passengers by vessel'between San'Ffancisco and
" Sacramento. Blue & Geold argues. that Harbor s operating authority is

‘

derived Irom the Commission's decision in Re Vessel Qperative Right°
(1937) 40 CRC 493 (herea*ter referred to as the 1937 Decision) ‘Blue
and Gold contends that the 1937 decision does not authorize the '
complained of operations and specifically ordered Harbor to ‘cease and_
desict from thez. In support of this position, Blue & Gold poin‘te o
an allegation in A. 82—02-43 in which Harbor states that "ite present
authority to serve Suisun Bay and' the navigable tributarie° of the

. San Francisco, San Pablo and Suisun Bay may be in. question. It alﬂo
refers to a letter in 1ieu of a brief from Harbor's counsel in
A.5919% which stated' :

"The Commi°Sion decisions which I enumerat ed
at the hearing set forth or restate all-of .
the passenger vessel authority which is held
by Earbor Carriers, Inc. No authority north
or east of the San Pablo Bay is included in
these decisions.

Blue and Gold contends that it has authority o provide
passenger vessel service from San Francisco to Sacramento and" that '
Barbor's operations have caused it financial harm.

! The one day Saturday eruise f*om Sacranento provides for direct
bus tramnsportation from Sacramento to Pisherman's Wharf, San-

FPrancisco, where the passenger embarks on the vessel and retunns by
cruise to Sacramento.
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Blue & Gold seeks an order- (1) requiring Harbor to
cease and desist its San PranCisco-Sacramento operations, (2) holding
Harbor in contempt for violating the cease and desist order in the-
1937 decision; (3) providing for action to seek the imposition of
penalties under Public Utilities (PU) Code §§ ?107 2109 2 |

2. Earbor's Contentions ,

Earbor contends that its activities in'chartering
vessels to Delta do not constitute common carriage or public utility
service. Hardor asserts that if operating authority is required for
the San :rancisco—Sacramento operations it holds such authority.
Harbor also takes the position that it and the Commission have
evidenced substantial confusion and uncertainty for 50 years over the
scope of its operating authority and the Commission should share some |
of the dlame for the confusion and uncertainty. |

In addition, Earbor contends that if the. San Francisco—
Sacranento operations are subject to Commission jurisdiction it
should be as a for-hire vessel operator under -§§ 4660 et seq. Earbor

sserts that there is no valid besis to consider contempt sanotions.v
Pina_ly, Harbor argues that issuance of a cease and desist order i°
not warranted. ' : ' .
3. Contentions of the Commission Staff (Stafil i

The Staff intervened and appeared in the proceeding.
Staff takes the position that Harbor does not have the requisite
operating authority for the operations between San Francisco and .
Sacramento. It took no position on the type of order to e entered.

B. Discussion ’

1. What Operating Authority is Necessary for the ’
Sacramen Lo Operat:.ons‘>

2 Unless otherwise stated reference to code sections refer to the
Pudblic Utilities Code. 3 : '
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. ' Az indicated, all the crulses conducted 'oy Delte for
which Earbor furnishes the vessel go from San Pranciseo or Sacramento

t0 the other city. The passengers debark at the destination.; Many
of the cruises are preceded or followed by bus transportation from or
to the city of origin. The vessels go from point to point and do not
fall under the loop exemption from the requirement of a certificate :
of public convenience and necessity. (Golden Gate Scenic Steamship
Lines v Public Utilities Commission (1957) 57 C 24 373.) ‘ |
Harbor contends that the operations are not common
carriage or subject to pudlic utility regulation because they only
involve one customer and there has been no dedication of service to
the pudlic. There is no 'merit in this contention. , '
‘ Sections 2”8 211, 216, 207, end 1007 provide as

follows:

"238. (a) 'Vessel' includes every. species of
watercraft, by whatsoever power operated, .
which is. owned, controlled, operated, or
managed for public use in the transportation
of persons or property, except rowboats,

. sailing boats, barges under 20 tons dead
weight carrying capacity and vessels under
the burden of five tons net register. . . .7

"211. 'Common cerrier': means every person and

corporation providing transportation for
compensation to or for the public or any-

portion thereof, except as otherwise provided
in this part. .

"' Common ca;;ier include°-"
‘ . P

"(b) Every corporation or person, owning
controlling, operating, or managing any
vessel engaged in the transportation of
persons or property for compensation between
points upon the inland waters of this state
or upon the high seas between points within
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’ this state, excepv as provided in Section.

. 212, 'Inland waters' as used in this section
includes all navigable waters within thie'
state other than the high seas. . . . ,

"216. (a) "Public wtility' includes every
common carrier, ...where the service is ..
performeé for or the commodity. delivered +o
the public or any portion thereof.

"(b) Whenever any common carrier, performs a
service or delivers a commodity to the pudblic
or any portion thereof for which any
compensation or payment whatsoever is :
received, such common carrier, ...is a pudlic
utility subject to the Jjurisdiction, control,
and regulation of the commission and the
provisions of this part.

"(¢) When any per on or corporation performs
any service or delivers any commodity to any
person, private corporation, municipality or
other political suddivision of the state,
which in turn either directly or indirectly,
mediately or immediately, performs such .
gervice or delivers such commedity to or for
the pudblic or some portion thereof, such
person or corporation is a pudlic utility
subject to the Jurisdietion, control, and

regulation of the commission and the
provz%ions of this part.”

"207. 'Pudblic or any portion thereof' ‘means
the public generally, or any limited portion
of the public, including a person, private
corporation, municipality, or other political
subdivision of the State, for which the!
service is performed or %o which +the
copnodity is delivered.”

"1007. No corporation or person shall. begin ,
t0 operate or cause to be operated any vessel
for the transportation of persons or. R

property, for compensation, between points inl
this state, without first having odbtained

from the commission & certificate declaring .
that pudblic convenience and necessity require
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3

) such operation, but no such certificate shall

. be required as to termini between which any
such corporation or person is lawfully '
operating vessels in good faith under this -
part as it existed prior to August 17, 1923,
under tariffs and schedules of such
corporations or persons, lawfully on file
with the commission...."

It is undzsputed that the vessels used in the Sacramento
operations fall within the definition of § 238. Under the facts hJ,
presented e certificate of publzc convnnience and necessity or Val*d '
prescriptive right is required for the Sacramento operations. '

Sections 216(a) and (b} subject common carriers. defined‘in.
§ 211 to the jurzsdmction of the Commission. If one is. subject tﬂrf

Commission jurisdiction, § 1007 requires a certif:caxe or valid o
prescriptive right. ' : P '

Harbor argues. that it° Sacramento operatmons do not
constitute common carriage because it only serves one. cus tomer and
the requisite dedication is not present. -

Sections 207 and 216 "make clear that a utility which has’

. dedmcated its proper‘ty to public use 1s a public utility even fr;ough
it may serve only ome or a few customers....” (Richfield 041
Corp. v Publiec Util. Com. (1960) 54 C 24 419, 431- Camp Rincon Re ort
Co. v Bshleman (1916) 172 C 561, 563.) '

We next consider the question of dedicatioﬁ;

"It has been held "the statutory de*mnitionq of

" utilities as applying only to utilities that have
dedicated their property to pudblic use.'
Richfield 0il Corp. v Public Util. Com. (1960 54
C 24 219, 423.) 'Trhe test to determine whether
facilities or service have bYeen dedicated to !
pudlic utility wse is whether there has dbeen:a
holding out of the facility or service to the
public or portion thereof. (Yucaipa Water Co.
No. 1 v Public U+il. Comm., 54 Cal. 24 823,
827; Coml. Communications v Publie Util. Comm.
50 Cel. 24 512, 523%; California water & Telephone
Co. v Public Util Comm., 51 Cal. 2d 478, 494;
S. Tdwards Associsies V. Railroad Comm. 196 Cal.
62, 70; Camp Rincon Resgort Co. v EKshleman, 172
Cal. 561, 562.) Dedication may be found t0 exis?
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' by implication. (Yucaipa Water Co. No. 1 v

. Public Util. Comm. supre; S. Edwards
Ascociates v Railroad Comm., supra.," (Cit
of Mountain View et al. v Southern Pacific Co.
(19e7) o7 CPUC 291, 510.) We also note that in this
day of extensive regulation of the transportation
industry one may not become an express corporation
or other type of common carrier by dedication .of
facilities alone. It is necessary %o secure from
this Commission a certificate declaring that public:
convenience and necessity require the proposed.
service. In addition, operating as an express
corporation or other type of common carrier without
first securing a certificate of public convenience
and necessity is a misdemeanor. (Public Util. Code
§§ 2110, 2112.) It would be a most foolhardy person
indeed- who, without having obtained a certificate of
public convenience and necessity, would pudblicly
declare that he was operating as an express
corporation or other type of common carrier. Asg a.
practical matter, where it is alleged that someone
has been illegally operating as o c¢ommon carrier,
the usual way in which this ultimete fact is
established is to examine the conduct of the alleged
violator and from this conduct determine whether or
not there has been a 'dedication' or a 'holding
out.' Thus in determining whether respondent has

' been operating as an express corporation we nust
look to its conduct and from this we determine
‘intent', 'dedication', or 'holding ouwt.'".
(Investigation of Brinks, Decision (D.) 90984 in '
Cage (C.) 9606, entered November 6, 1979.)

With the foregoing' in mind, we ‘examine_ the facts of this
case. [ . :  +3 : |
' Bonnie Boyd the person in charge of charter saleu for
Hardor, test fied 2s follows.

"Q" I'understand. . We are using Derbyshire and’
Delta Travel interchangeably here. I understand
that Delta Trevel has a particular service
whereby they charter one of your vessels. Along
the way there is a tour explaining the various
bays going through the various dridges that they
are goine under and things of that nature.
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’ ’ "Q And I think your response to my last question -

‘ was that when there is 2n inquiry as t¢ that
service, you refer it to Mr. Derbyghire, is that
correct°

"A That is correct.

"Q Now have. you ever bveen asked in the 1aﬂt

eight years as to a group that wasn't interested
in Nr. Derbyshire's type of service, but just as
we would like to take a group to Sacramento or we
would like to go from Sacramento to San Franciscow'

or we would like to etop off at the Rio Vieta o
B*idse')" . ' o ai o .," o

| * * w o o
"TEE.WITNESS: Yes.
"MR. SPOLTER: Q And with regard to those

inquiries, could you be more specmfic, the types
£ inguiries that you have had?

"o I don't quite understand what you mean dy more'
speciﬁzc.

"Q When those people have made the inquiries that
you just mentioned are made, how do you handle ‘
then?

"A I explain to them what. *he rates are:

"Q If you could, to the extent that you cen
recall now or refer o the records that you

brought with you, could yow state what types of
services those people have inquired about.

"A Similar to the service that Delta Travel
provides. They have a group of X number of-
people and they want to charter a vessel to or
from Sacramento.

"Q And then you quote them rates°
"A That is correct, sir.

"Q Are these rates essentially +the sane that'you
quote to Delta Trave1¢

"A. No, sir..
| "Q No?
"A No, sir.

"A Ve. have 8 volume rate with Delta. Travel-‘ Ve
have o regular rete for individuals.

-13 -
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] "Q With regard to those individuals in the last .

. eight years that have inquired and you have given
then the rates, have you entered into any
agreements with any of thenm?

"A Once, yes.

"Q And with what g*oup was that, if you can
recall?

"A Sacramento Mental Health A5°ociation.
"Q And spproximately when wae that?
"A 1 believe about four or five Years ago.

"Q And what were the points served in that
charter°

"A Sacramento to San Francisco.
“Q And then back agein or not’
"A - No." (RT 22-25.) -

Boyd aleo tes tlfzed that except for existing customers, ohe
did not have the fmnal authority to enter into charter asreements
with someone wzshlng ‘to charter a vessel for a group for service east
of the Car quinez Brzdge. The primary reason for needing.such
approval was the availabil:ty of vessels and crews. ,
. Jer*y Koenig, HBarbor's sales manager, testii‘zed that-

*Q Were your employees such as Bonnie or your:.
subordinates under orders to decline to discuss
charters t¢0 Sacramento or +to Stockton with
anybody other than Delta Travel? :

"A No. They were under no specific orders not to
talk to anybody else.

"But the fact is that Delta Trevel is the one thaf
we. chartered our boats out to.

"Q But they were permitted to discuss potential
charters with people to Sacramento, to Stockton,
and enter into preliminary negotiations with
regard to those except perhaps any actual charter
agreement would have to be approved by you or
Mr. Pence; is that correct?

"A Any charter agreement,like that would probdadly
have t0 be approved By myself or Mr. Pence. But
I think that you have to realize we-get in any
one day approximately 50 to 60 phone calls from
people requesting information on charter

=14 -
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an "When I worked in the charter department, I had
. . requested charter boats to practically a.ny place
on the coast ¢f California.

"We always vmry patiently listened t¢0 them and
evaluated whether we could do it or whether we
couldn't do it..

"Q What was your ‘evaluation based upon?.

"A Qur evaluation, I think almost any of the
things we do are based on whether we can
ghysically operate the charter, whether we have’

oats available.

"Q Let's: assume for a moment in February, 1981
since you ‘have been charter sales nmansger, if you
had a boat availadle, if you had a crew.
available, if you could agree on a price and if
someboldy wanted t0 charter your service 1o
Sacramento or to Stockton, operationally and .

finanecilally all things being acceptable, would
you have chartered a vessel?

"A To which' point° Frcm San Prancisco,to -—
"¢ To Stcc?ton. |

"A I would‘ magine we probably would have-
chartered’ a boat to somebody." (RT.77-78.)

. The citcéff‘testimony and other evidence clearly establishes
that, sudbject %o the availadility of personnel and‘equipment,cﬁarbor
will provide service to. anyone wishing to take a group, for
compensation, between San Francisco and Sacramento. We find
dedication under the authorities previously set forth.’

The previous discussion ‘established that Harbor i° a public
utility subject to regulation under §§:216(2) and (b) It is also a
public utility subject to regulation under § 216(e). |

The recc*d clearly es tablishes that Delta advertises and
sells its sightseeing cruises Yo the general public. Harbor ‘has been
chartering vessels to Delta for at least seven years. In 1983, 52
individual trips were scheduled between San Francisco and
Sacramento. This clearly constitutes the furnishing of a service to
2 corporation which in turn "direetly or indirectly, mediately or .
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innediately, performs such service...for the public Or some portion
thereof” within the meaning. of § 216(e). If dedication is a .
requisite for a holding of pubdblic utility s’ca.'tuV under. § 216(¢), the
evidence above cited indicatee that dedication occurred. Harbor is a
public utility subject to regulation under § 216(c).

Since the San Francisco-Sacramento operatione are subject
t0 pudlic ut il:ty regnlation e certificate of public convenience and
necessity or valid presceriptive right is required under' § 1007

2. Does Harbor Possess the Requisite Operating
Authority for its Sacramento - Operations?

Harbor contends that it has prescriptive rights which
authorize the Sacramento operations. In support of its contention
Harbor points to the 1926 Commission decision anthorizing its
forzation and sale of stock- (Harbor Tue & Barge Co. (1926) 27 CRC
609.) That decision limited Harbor's operating authority to‘the,
Tiled tariffs of its predecessors in interest. Although these
tariffs are no longer in existence, Herbor contends they reflected
the prencriptive rights contended for here. :

It is not necessa*y to dwell at length over the operating
rights set forth in the 1926 decision. Assuming, arguendo, that the
tariffs on file in 1926 contained prescriptive rishts, they were
extinguished by the 1937 decision previously cited._

In the middle 1930"s the Commission instituted an ,
investigation on its own motion into the operating rights of common
carriers by vessel on San Francisco, San Pablo and Suisun Bays and on
the San Joaquin, Sacramento, and Napa Rivers, and Petaluna Creek and
their tridbutaries. An interim deci°ion was entered on October 14,
1935. (Re Vessel Carriers (1935) 39 CRCK429 - hereafter referred |
to as the 19%5 decision.) , ‘ )

The 1935 decision stated the gepesis of’the,procéeding;v

"Approximately sixty carriers have had on file »‘n@
with the Commission for some time tariffs naming
rates, rules and regulations governing the
transportation of property, and ‘in certain:
instances passengers, between various points on
the inland weter of San Francisco, San Pablo and

- 16 -
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-

: Suisun Bays and the San Joaquin, Sacramento and

. Napa Rivers and Petalume Creek and their S
tributaries. From the records in several formal .
proceedings and from information brought before °
the Commission informally it became apparent
however that in many instances these tariffs C
provided for operations greatly in excess of the.
carriers' lawful operative rights. The
Commission therefore instituted this -
investigation into the operative rights of these
carriers for the purpose of determining the
extent thereof." (39 CRC at p. 430.) \

The determination’of@a_carfief's prescriptive rights was
encompassed in the proceeding. (39 CRC at ppﬁi431-35f) The 1935
decision made a determination of Harbor's operating authority. (39
CRC at p. 451.) The order in the 1935 decision provided that:

"IT IS HEREBY FURTHER ORDERED that submission is
heredy set aside as to respondents other than.
those named in the preceding paragraph, and this
proceeding is reopened for further hearing before
Commissioner Harris in the Court Room of the =
Railroad Commission, Fifth Floor, State Building,
San Francisco, California, at 10 o'eclock A.M., on
Tuesday the 12th day of November, 1935, at which

. time and place such respondents are directed to
appear and meke any showing desired by them as to -
why an order cshould not be entered defining the
scope and extent of their operative rights in -
accordance with the findings and conclusions set
forth in the zbove opinion." (39 CRC at pp. 469-70.)

Purther hearings were held. The result of these hearings:
was the 1937 decision. Harbor's operating rights were defined in |
Appendix A of the 1937 decision as follows: o

"TEE EAREOR TUG AND BARGE COMPANY (a corporation)

"A general launch, barge, tug and towboat dbusiness
in "on call" service for the transportation of
gassengers between points on San Francisco and San

ablo Bays and for the transportation of property
between points on San Prancisco, San Pablo and ‘
Suisun bayes and for the transportation of property
in lots of not less than 100 tons between all other

POig?g %nvolved in these proceedings." (40 CRC at
p. . ) g . . ) - . ) . ",
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T E No additional operating authority has béen'granted td@
.' Harbor. The operating authority grantéd in the 1937 decision ‘d'k_':‘e's ,
not authorize passenger service between San Prancisco and~Sacra@entb-
Harbor contends that the 1937 decision iS'ihvélid’inséfar 
as it adjudiceted passenger operating rights and Harbor’may preéeht1y
clainm operating rights which it alleges existed in 1923. The basis '
of Harbor's argument is that the caption of the proceeding (C.3824)
which resulted in the 1935 and 1937 decisions fefefé‘oniy tbﬁ"c§mmon‘
- carriers engaged in transporting property by vessel."” There isino
merit in this contention. B | - R
Harbor appeered and was represented_in'thevprbceeéingé.'
leading to the 1935 end 1937 decisfons. (39 CRC 430; 40°CRC 494.)

It cannot claim lack of knowledge of what transpired’ in the
proceedings. = ‘ .

The California Supreme Court hac held that:

"While orderly procedure demands a reasonable
enforcement of the rules of pleading, the basic
principle of the code system in this state is
that the administration of justice shall not be
enbarrassed by technicalities, striet rules of
construction, or useless forms. (Rogers v.
Duhart, 97 Cal. 500 [32 P. 570]; Menefee v.
Oxnam, 42 Cal. App. 81 [183 P. 379]; Masero v.
Bessolo, 87 Cal App. 262 [262 P. 6%].) Since
The enactment of section 452 of the Code of Civil
Procedure in 1872, it has been generally:
recognized that in the construction of a pleading
for the purpose of deternining its effect, 'its
allegations must be liberally construed, with 2
view t0 substantial justice between the parties.'
(Estate of Wickersham, 15% Cal. 603 [96 P.
3T1]; Mix v. Yoakum 20 Cal. 681 [254 P. 55.73;
Terry Trading Corp. v. Barsky, 210 Cal 428 [292
P, Z§Z|; Von Schrader v. Milton, 96 Cal. App-

192 [273 F. 1074]-) No error or defect in a
pleading is to be regarded unless it affects
substantial rights. (Code Civ. Proc., sec. 475.)
. - .Moreover, the matter of pleading becomes
unimportant when a case is fairly tried upon the
merits and under c¢ircumstances which indicate
that nothing in the pleadings misled the

-18 -
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unsuccessful litigant €0 his injury. (Stein v.
.- United Railroads of San Francisco, 159 Cal. 368
13 P. 6GBj Tietke v. Forrest 64 Cal App. %64 |
221 P. 681].)" (Buxbom v Smith (1944) 23 c 2&
535, 542=43.) |

We examine the facts in the light of this authority and others 1ater
cited.

AsS indicated, Harbor appe red and was represented in the »
1935 proceeding. The description of the proceeding Iindicated it wes
dealing with "tariffs naming rates, rules and regulations governing
the transportation of property, and in certain instances passengers...."
(39 CRC at p. 430.) The 1935 decision adjudicated passenger operating
authority for eight’ operators of common carrier vessel s, including
Harbor. (39 CRC at pp. 442-43, 444, 445-46, 450, 451 457, 459,« 460
464.) - |

ine order in the 1935 decision vacaped ‘the submission and
provided for further hearings and directed the respondents, inchding
Earbor, "to appear and make any showing desired by them as to w,y an:
order should not be entered defining the scope and. extent ot their |
operative rights in accordance with the findings and conclusions set
forth in the ebove opinion." (39 CRC at p. 470.) Harbor. ‘appeared and
was represented in the proceeding which resulted in the 1937 decision
which defined Harbor's operating rights. (40 CRC 494 ) It is.
abundantly clear that the question of Harbor's operating authority was
fully litigated in the 1935 and 1937 proceedings. While the orders in
the 1935 and 1937 decisions deal with passenger operating authority, :
which is not mentioned in the caption, "The virtually unanimous rule in
California is that variance between pleading and proot does. not
constitute error where no prejudice ic shown and no objection to
evidence or motion for noneuit has been made in the trial court. (See
3 Witkin, Cal. Procedure (24 ed.) Pleading § 1061, P 26375 and cases
collected therein: Code Civ. Proc., § 469; Witkin, supra, § 1057,.‘
PP- 2632;2633, Dougherty V.. California Kettleman, ete. (1937) 9 Cal. 2d1 :
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58, 85 (69 P. 24 155]...." (Quezsds v Hart (1977) 63 CA 3d 754,
761.) - |

Harbor's operating authority is delineated in the 1937
decision. It is bound by that decision and cannot attack it in this
proceeding. (PU Code § 1709; People v Western Air Lines, Inc.
(1054‘ 42 C 24 621,630.)

Since the San Francisco-Sacramento operation aré’common :
carriage subject to pudlic utility regulation, it is unnece3°ary to
consider §§‘4660_ggr seg. relating to for-hire vessels- '

Hardor doe not'posse $s. the requisite operating authority
for the San Francisco~Sacramento operations.

%. What Type of Order Should be Entered°'

a. Contemgt
 Blue & Gold contends that as part of the relief
granted the Conmmis sion should hold Harbor in contempt for violating
the cease and desist. provisions of the order in the 1937 decision.
Harbor argues that there is no evidentiary basis Lor” oontompt |
oanctions and  the *equeet is defective in form and substance.

Hardor argues that a question of contempt for
violating the 1937 decision can only be considered in 8 proceeding
involving C.3824, the matter in which that decision was issued. Ve
need not tarry on this point because the Commission is of the opinion
that contenpt is not appropriate on this record. ‘ '

The general rules dealing with. contempt were set
forth in United Transportation Union v Southern Pacific Co.,.
D.93206 entered June 16, 1981:

"The Nature of Contq;pt

"The Commission has the same power oFf
contempt as courts of record. Cal. .
Const., Art. XII, § 6; PU Code § 312; Van
Hoosear v Railrosd Commission (1922) 189
Cal 228-) Failure 1o obey a Commission -
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: ) general order or decision is punishable
. by contempt. (PU Code § 2113; Code of .
Civil Proc. § 1209.) ZEach act of contempt
is punishable dy a fine of not more than
3500 or imprisonment not exceeding five
gayg,sog both. (Code of Civil Proec.
% 1218. ‘ ' ‘ :

- "[A] proceeding in contempt is

. regarded as a case that is ceriminal
or, quasi-criminal in nature, in
which the state is. the real
piaintiff or prosecutor. ZIven where
the conduct constituting the
contenpt arises in a civil action,
or the proceeding for contenmpt is
perely ancillary 40 a civil aection, .
the proceeding may be regarded as of
a ¢riminal nature. Thus, contempt
is not regarded as a c¢ivil action
either at law or in equity,” (14
Col Jur 3@ § 50, pp. 96-97.)

"Since contenmpt is criminal in nature
the procedural and evidentiary
requirements are the most rigorous
and exa¢ting of all matters handled
by the Commission. o

"Since contempt proceedings are
c¢riminal in nature, the prescribed -
procedural safeguards must be ,
accorded the alleged .contemnor. The
accusation must be supported the
sane as any other ¢riminal charge-
and is subdbject €0 the same o
presumptions. The judguwent of
conviciion must de governed by the
rules applicable to criminal cases,
and no intendments or presumptions
in favor of the regularity of the
proceedings may be indulged as
against the alleged contemnor to
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sustain the sufficiency of the
accusation, the affidavit, the
evidence, the findings, or the order
adjudging contempt, 2all of whieh
must be construed in-his>favor.”

"The burden of proof in a contempt
proceeding is higher than in any
other type of proceeding. before the
Commission.

"Siace a contemptﬂproceedinggis
eriminal or gquasi-criminal in
nature, the contempt must be proved
beyond reasonable doubt. A mere
preponderance of the evidence is net
sufficient." (14 Cal Jur 34 § 7
p. 124.)" (Stip. Dec. at Pp- 3-4 )

If Blue & Gold wanted to involve contempt '
sanctions, it was neceesary 1o comply with the. requisite statutory
requzrements. :

"If, however, the contempt did notsoccur"‘
in the immediate view and presence of the
court, it becomes indirect contempt .and a
nore elaborate procedure must be followed
in order to notify the person so charged
and go allow him an opportun;ty to be
heard. :

"(4] 1In sueh cases an affzdavzt must be
presented to the court stating the facts

constituting the contempt, an order to |
show cause must be issued, 2nd » hearing}
on the facts must be held by the judge.
(Code Div. Proc., §§ 1212-1217.)" |
(Arthur v Superior Court (1965) 62 (24
404, 407=-08; Rosenstock v Municipal Court.
(1976‘ 61 CA 2d 1, 6.)

In this case the affidavit required by CCP § 1211
was not filed and no order %o show cause was issued., Contempt is notL
an appropriate remedy. ‘ '
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- b. Cease and Desist

. The record c¢learly indicates that Harbor Lc-
conducting the San Francisco-Sacramento oPeration° without proper
operating authority. Blue & Gold sought temporary and permhnent ‘
cease and desist orders as part of the relief requeeted.

Har bor argues that a cease and deoiet order should
not issue for the following reasons :

1. Harbor filed A.83-02-43 and ' ‘
volunteered the information which led
to this complaint. The candor of the
application to resolve the doubt
about Harbor's San Francisco-
Sacramento operating authority should’
not be the basis for Hardor's. ‘
suffering economic harm..

While not binding on the Commission,‘ .
the San Francisco-Sacramento
operations have been conducted under :
color-of-right with the knowledge of
the staff for at least five years.

The evidence does not establish‘any
willful vnolatzon.

It would be against the public
interest.

Applying a hardship test, the
hardship to Earbor would be greatly
- disproportionate to that: of Blue &
Gold if no cease and desist orde*
were entered.

Blue & Gold is attempting to protect
a technical and unsubstantial right
because it does not hold appropriate
operating authority to serve from San
Francisco to Sacramento and its
vessels are unsuitabdble for the. Delta
operations.
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The Commission did not enter a temporary cease and

desist order for the reasons which follow. s

Blue & Gold claims that it has operating rights to
conduct operations between San Francisco and Sacramento. Harbor‘
contends Blue & Gold does not have such authority and- eeeke such &
holding here. This proceeding is not the appropriate one to
determine Blue & Gold's operating authority. However, in coneidering
whether t0 issue a temporary‘cease and desist order, the Commission |
is of the opinion that it has not been esteblished with certainty
thet Blue & Gold has such authority. PFrom. the record, it appears no
other vessel common carrier possesses such authority. The issuance,
of a temporary cease and desist order might have resulted in the

cessation of all service. This would not have been in the public v
interest. : I

’ Delta filed a declaration which indicated‘that at
the time of hearing it had already booked more than Ty OOO cruises
which have recelived national publicity. The declaration set forth
facts which indicate that Blue & Gold's vessels are not ae suited as
Herbor's for the service, and may not be suitable at all. Ehe”
cruises are from 6~8 hours. During the period frovaprilfAuguét{
1982, the average number 0f passengers per cruise‘wes 338_ The
declaration contends that: Blue & Gold vessels cannot accommodate
more than 150 passengers on a 6 to 8-hour cruiee; Blue &'Gold
vessels do not have sufficient inside cabin space to. protect the \

" number of passenger carried from fog and chilling wind or’
temperatures over 1OQ° in blazing sun, which are- frequently
encountered. Blue & Gold veesels have fixed bencheo-on 21l outside’
deck areas, which limit movement. Blue & Gold vessels. would not bve
able to: safely embark or disembark passengers in Sacramento. The =
cruises.use Port of Sacramento facilitiec for embarking or
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debarking. The decl aration states that access to. Blue & Gold VeSSPlS‘
is a doorway above the water level. This permits boarding ’rom 3
£loat with a gangway. The Port of Sacramento is built for. ocean—
going vessels and the ground level is 10-20 feet above the wate* '
line. A water line door is useless in ‘these circum tances. |
Assuming, arguendo, that Blue & Goid has the X
authority to conduet San Prancisco-Sacramento opera*ion . it appear°
thet +their vessels cannot adequately provide: the se*vzce.for the'’ ;
nuzber oF. custorers generally booked by Delta, if at al_.\';n *he ‘
light of the 7, 000 passengers already booked for 1983 cruises and the
apparent lack of adeguate vesgels of Blue & Go’d to Prov‘de ouc“
service (asuuming p*oue. operaving au*nor‘ty) .empo*a*y cease ond
desist order was not appropriate. A S
We turn to the question of whether 2 pe:manéd}i
ase and desist orde* should be issued. | ‘
°relim‘na*ily, we not e Harbor's cOﬁ*envion that a2
cease and des order should not issue becauoe-"Wh;-. no% binding on
the Commission, the Sacramento charters have been rovided with
Commission stasff °ccuiescence and unéer color-ofﬁrigh* for at east
the past five years." (Opposz ion BrieZ, . 8., T“is bo tion""
devoid of legal zeris | , B S “i
The *ecord znd*catee *Ha*‘iq 1078 *he Commis bn’s[
of Transpor tavion w*ote to the: then p*eeident oL Ha*bc*‘
it did not have the requicsite authority Sor tne Saen
co-Sac*amento operations. On March 28, 1978, the *hnn cou 1sel
for Earbor responded that an application for apgrdppiate ﬂuthority
"shouldtbewfiled,shortly."' HonerwaS'until.thezfiling;o* A 83-02-45”
in 1982. - . |
The fact tha* the Comm ssion. did no* ﬁet‘tu*e 2
proceeding. on. its own motion against Harbor doeo not legi*tmize ‘ta;
u“au*ho**ﬁed operat ions. ‘
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. We declined to issue an interinm cease and desist
order so that members of the,public_hblding reﬁervationS'fer 1983 . .
ceruises would not be inconvenienced. While the Commiseion hae a duty'”
t0 restrain the operatione- n*il appropriate authority is obtained we
will in this cace stay %he effective date of the cease and desist

order wntil we consider the evidence in Earbo*'o,application for e
overating. authority in A.83=02- 43 . We take this unusual ac*ion only.
becauce an immediate ceese,and desist order would hal t exiuting
,paseenger3vessel service between Sen Francisco and Sac-amento at’ 4he
veginning of the cruise season. Harbor has the *equi*ed evidence of
insurancde on file witkz the Commission. MR -

Turther Proceedings.
| | is proceeding was orly submi sted on the questmon o*
Earbor's San Ira nc*sco-Sac"amento operatvions. A ‘urthe" hea*ing will
ve held %o afford the parties opportunity o preoen* evidence on the
iesuessdealing:wiv“ “e Alcavraz.operations an thcee *nvolving p; érs
47 and 43%. o ' |
Co“s4de*at ion of A.83-02-43 end A. 83-02-&4 “uve bee ,
deferred pending the disposition of this matter. There ere protests
TO A.83-02-47 and it will be expeditiously calendared. On Werch 14,
1084, Earbor filed 2 motion to withdraw A.83-C2-44 because 0F changed
:ahces. ”hat request will be disposed of*by;sepa.,te orde..e
No otaer points require discussion. The Conmzission mekes
the following findings ené conclusions. - | o
ndings oF Peed o ‘

1. For at least seven years Zarbor hag, on 2 regul °ribesis’; o
entered into:charte;,ag:eeme ts for voyages. between San Prancisco and
Seeranento. | -

2. Delva operates *‘ghtseelng c*u*aes between Som Fran c‘Sco#,
andeacramento. jnder <he charters, Tarbor provides‘vessels‘over"e

ive tons net register and crews. Delts merkete the cruises andﬂ
provides the narration. The cruisee onerate on Seturdaye and
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Sundsys, April through O¢tober. Delta offers a *wo-day crulse *rom
San Prancisco ¢ Sacramento;. which includes an overnight stop at a
Secramento hotel. The passengers go to and from Sac*amento by
vessel, which takes 7-8 hours each way.‘ Delta also onerates one=-3day
c*uhses from San Prancisco and Sac*amento.r The passenge* depa*te
from San Pr atczsco or Sscramento by vesssl and; goes +0 the
destiration city where a period of bus sightseeing and. oppo-tuni vy
for dining _s.prov1ded. The: passenger is returned. %o the point of
**ginnby'bus. Delta also operates’ a one-dsy Saturday cruise T om_
Sacramento which provides for direct bus transporta*ion y1-} |
Pishernan's Whari, San F*ancisco where: the passenge* embarzs on the
vessel and returns by cruise to Sacramento. . |

z. n 1983, Delva scheduled 52 one=-way. vessel cri ps oetween
San Prancisco and Sacremento using Earbor vessels. ,

4. Hardor receives approximately $5,100 for the cha:te* of it=
vessel for 2 one-wey vrip between San 1‘*anc‘sco and qacre“eatc.

5. Subfect to vhe avsi_ab "ty of vessels and pajment of
reguested rates, Earbor w‘l*'cha rter a vessel fo*‘ e*vice between~San
?ranciseo ané Sacramento o anyone desi*ing to n*omo*e a c*u - for
compenss*ion"or 2. group comnrzsed of members of the public. Earbo“
nes dediceted this service. uo public u*zlitj use. , |

~ h. TPor a2t least fhe‘pas*,seven years arbor has chafte:ed‘
vessels on *egular'basi S %0 Delta. Delia in turn one*afed“
sightzeeing c¢cruises, for comnensation, for the general nublic on
these vessels between San Francisco and Sac*ameuto.‘vHarbo._nas
dedicated this service %o public wtility use. '

7. Harbor's operating rights, including any preseripsti
rights, were defined in %he 1937 decision. 'Earbor has no operéting
rights. otaer than those set” fortx in the.19*7'decision;, Any;biaimed‘
prescr‘ntmver*ig“vs beyond the authority grante d,werejextinguished by

the 1937 decision. - L

8. Hardor's overating authority is as. follows- A gene*a’
launch darge, tug and towboat business in "on call"_ e*v*ce ’or *he
transportation of passengers betweern points on San Franeisco=snd‘3a"
Pablo Bays and for the transportation of propeft&'between‘pointsgongs'

- 27 -
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. . . :
San Prancisco, San Pablo and Suisun Bays and for the transportation
.of proper ty in lots of not less than 100 tons between all, othe*
points involved in these proceedlng

8. Earbor does not have a presceriptive right or a cert*fic
of public convenience and necessity, as required by §1007, to conduc*

the San Frencisco- Sacramento vessel operations heretofcre describad.

10. Yo o‘fidavzt ag required by CCP § 1211 seeking an-order to
show csuse re contempt was ‘fled {n <this. proceeding. and no orde*
show cause was issued. - : , , .

1. ZHarbvor presentlylprovides the only pqssengnr vessel se*vice'
hetween SansF*snciSCO'and Sacramento, either di*ec ly or by cha*ter
oL vessels 10 DQLua- | | - o

~ 12. The heav es?t nortion of the eruise seaso& between Sa
Trancisco and s&c*amento oceurs April <hrough Augus* B

13. 1=’:a.~-bor has.*he reguired evidence of insu*ancp on f‘le

<he Commission g Tr ansno-tation Division. : L %

o

Conclusions of Law | | SR ,fﬁ"
1. The'vesséls provided by Ea*bo*-‘o" the Snn‘:rénc SCO=-
Sacrazemto operations are vessels within the defi ni*ion o* § 238,
2. 1'-‘.ev-‘::or 's Sen Frencisco-Sacramento operations re point. Vo
poins and do not fall under tne loop exemption set or.“ in Geléen
Gote Scenic Steampshin Lines v Public Utilities Csmmzssio ( e5T Y S”
¢ 22 373. . . : ' .
Earbor is a common carrier as déf‘ﬁed in 52 1(b,.
~.s.“boz' is a public util ity subject 0 *egu’a*ion undof

() with respect to itz San 1"‘"mci.sc<:>-‘=’:a,c'-zz1:ze..vc

[

Y
,_J‘
o .

arbor iS“s~public.utility sub‘ec*'to *egu'a*ion sde N
h respect to ivs San Tranci °co-eac*amen*o ope~ tions.
Zarbor is bound by <he description of iss. oper 2ting. rights.
in the 1937 decision and cannot attack that descript‘oq in tni*"
- proceeding. |

7. ZEearbor is conduct‘ng San Franci co-Secramento conmoxn _"
carrier vessel operations without %he operating authority required by

. .n.a-w-
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8. Sanc*ions for contempt are not: appropriate on trlu record.. .
8. EHarbor should ve ordered to cease and desist frém |
conducting. common carrier vessel operations between San-@rancieco and -
Sacramento without approprlate operating authority.
' 10. To preserve existing cruise service be*ween San Prancisce
and Sacramento the effective date of the. cease and des ist order

should be stayed unt 1 we issue a deei 1on in A. 83-02-4,.
‘ INTERIM ORDER
IT IS ORDERED thet: o
1. EHardbor Carriers, Inc. shall cease and deaist rom
conducting cozmon c¢arrier vessel operat*one between Sen Franci sco and
Sacramento without approp*iave operaving authority

2. The ceage and desi lo*de is gtayed pending ou* decision
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| 3. A fur her hearzng will bYe calendared in thie maﬂter <o
‘ afford the parmes the opportunity to present addi*ional evidence
Earbor's Alcatraz operations and those between Piers 41 and 43&
This order is. effective today. ‘ | g
Dated MAR 21 1984 y at’ Se.n Fraucisco, CaIﬁfernia.‘

4
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