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C/CO/FS/WPSC ll'Fl COM/LMG ' 

Decision 84 05 039 
. , 

BEFORE 'I'HE PUBLIC UTILITIES COMMISSION OF THE STATE' OF CAt I FORNIA '! 

TOWARD U!ILI'l'Y RATE NORMALIZATION, ) 
a Non-Profit California Corpora-' ) 
tiOIi" ) 

Complainant .. 

VS. 

PACIFIC, GAS & ELECTR.IC COMPANY, 
a Corpora1:ion. 

Defendant. 

) 
) 
) 
) 
) 
) 

S 
) 

--------------) 

,Case 83-05:"13 
(Filecl May ,3:1., 19'8:3) , 

ORDER MODIFYING DECISION~83-'2-047 
AN!) DENYING RtR~"Rm T ftt6F 

Applications for rehearing of 0.8'3-' 2-047 have been filed 

by Pacific 'Gas & Electric Company (PG&E), california Association, of 

Utility Shareholders '(CAUS), ,California ,Public Interest ,Research 
, ' 

Group (cal PIRG), and, a group of PG&E, shareholders, (Hannon,) • 1m. 
I 'J ''.1' 

amicus curiae, brief'in support of PG&E's': applieat:!on was' filed by 
. ,,' J'.. ! 

Pacific Legal,Foundation (PLF). Toward UtilitY,R.lte Norm~lizat1on 

(TURN) ,has filed.a response, to' 'the' various applications. asking 

that rehearing be denied.. PG&E has 'filed a motion to strike that 

response as untimely and' TORN has responded to that: motion asking 
. \ ' . . 

that it be denied and stricken in part.. Such mo,tions are 

. inappropriate, and will be ,denied • 
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On March 7', 1984, by D.84-03-045, we' stayed D .. 83-12-047'i. 

until further order of this Commission so that we might consider 

the merits of these filings. 

We have. carefully considered all the allegations of legal 

error 'and the responses thereto' and are of the opinion that good 

cause for granting rehearing ofD.83-12-047 has not been 8hown~ 

However. D.83-12-047 should be modified' ,to correct. errors and to 

clarify our intentio,ns. Therefore, 

IT IS ORDERED that: 

1 .. D .. 83-12";;047 is modified as follows: 

(a) 'l'hefollowing dis'cussion: :isadded following .. 
page 7', mimeo.: 

"While our previous decisions on this subject· 
have concluded that the extra space is the, 
property' of ratepayers , we should ,point out 
that our' jurisdiction over the' eX.traspace 
does not depend solely or entirely on a 
determination of the ownership- of.theextra 
space or the exac·tnature of a property, 
right· in such'space. 

"The extra space in the billing envelope. is 
a byproduct of, an activity essen'Cial' to. 
the operation ,of the, regulated' utility--. 
billing. S:ince billing is an" essential and 
proper function of a regulated' utility, this 
Commission ,has allowed ,th~ utility to' ' 
recover its reasonable expenses--postage, 
materials, labor,. overhead--from ratepayers. 
The' existence of the- extra, space' is' a direct 
conseq~ence of the aet of billing for ut1.l,ity 
services and' the way. in whichposta·l eos:ts" 
areassessed,. ' ", , ' 

' ... 
'.' 
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"Because the billing· space is so' inextricably 
related to activities, subject to routine . 
regulation, we have repeatedly exe~cisedour 
authority under the State Constitution and 
P,;blic Utilities Code Section 701 to,· 
permit and require the spa.ce to be used for 
the benefit of , ratepayers. The billing, 
space has,frequently been :put to, the obvious 
use of communicating, with ratepayers." . 
Recently. we have also solicited 'proposals 
that would allow ratepayers, to,benef1tfrom 
the-economic value of the extraspaee •. 
(D'~93887) - '.' .' 

"Use of the billing space to ,accomplish va,rious 
informat'ive functions for the: benefit of 
ratepayers now, o,ccurs so frequently ,that it . 
had ,become a routine matter. Notiees:of I 

applications for rate increas:es:. and notices! i 
of ptlblic, hearings are regular1:y inser;:ced·' 
without obj,ection :tn billingenv:elopes' (see" 
Resolution ALJ-149,: October 20,': 198,2, p., 3 .• )~
so routinely, in fact, that'we ,have,referred 
to extra sp.a.c:e as being thatspace-whic:h is 
available after legal notices ,and".' of,. course, 
the bills and return envelopes have been-. . 
included:. These notices have been included 
in billings precisely because the billing: . 
envelope is such an effective' method'., of' '" 
communicating with ratepayers. We have' also, 
required utilities to include notices of ,the 
availability of various energy cons,ervation .' 
programs (D •. 92653) and conservation' informa
tion (D.8931'6) •. ' We have ,required our utilities 
to, :tnclude an insert inform'i:ng ratepayers of 
the effects of a comp,lieated,' federal tax law 
(D.93887).' , And .. most recently" we have ':used, . 
the billing,' space of telephone ut:tlities,to 
notifycuseomers of a new 11fel.1ne' program 
designed to, ass:ist low-income"'peopleto,remain 
on thetelepbone system in ,the wake of'the, . 
diverstiture' -0£ AT&T., (D.84-04-053:.) . All ~f 
these are' examples of· the proper" use 'of a .. 
valuable means of communication that .. the extra ' 
space provides. -' . . . 
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"We have also permitteo the utilities ,to 
use this extra space 'to communicate with 
ratepayers. Subject to our general 
oversight (e.,g. P.U. Code; Section ,453 (c), 
(d))-, utilities have used: this space' to , 
inform customers of ways to reduce energy' 
consumpt:ion, of the availability of special 
programs, of how ~o resolve problems wi"th 
the' utility"s. service, anc! of other top1,cs~, 
'When a utility has ,used the extra space to 
engage in political advert';ts1ng,.,'we'·", ' 
expressed 'our concern that ratepayers, 
should not be:, requireo' to bear any port·1on, , 
of ,the direct or indirect' expens,e 'connected" 
with such advertising. '(D.938S7.) , " ' 

"Other uses of'the extra space are' certainly 
possible~ TURN has presented "ev:tcience'in an ' 
earlier case that a utility, in ,another state 
has sold" the extra space for' commercial , , 
advertising: unrelated the utility' s'bus:iness' 
and used the resulting revenues to" reduce" 
rates to customers. 

"Viewed in this general context, it app_ears 
to 'Os, ·that the issue raised by TURN" s com
plaint is ~ whether the' Commlssi,on':' may 
exert its authority. over the b-illing space. 
As the previously stated examples 
demonstrate, the Commission has, repeatedly, 
and we think properly, 'required the billing 
space to,beused for the benefit of rate
payers. As we mentioned previously, this 
power has. been exercised so rout,inely tha't 
we have defined "extra space" as exelud:in~ 
ehe space occupied by no,tices required' by 
the COmmission. The question raised;' by 
TURN's complaint, then, is' whether TURN has 
presented, 8. proposa.l for use' of theb:tlling' 
space that: is sufficiently bene'fieial:· to: ' , 
ratepayers:,.'·for us to, ord'erimplementat1on' of 
the proposal. See,D.9:38.S7,' ,mimeo,~p;. 1.57& ... 
as,: modified·. Eor reasons discussed:: inthi$. 
deCision, we are p'ersuaded: that TURN, had' 
presented, such 'a, proposal." '... .~ 
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(b) On page 13, mimeo., the last sentence is modified, 
1:0 read: 

"The fact that in hindsight these amounts 
did not precisely reflect PG&E"s actual 
expenditures for postage during,certain 
periods of "time' does not. j uS,tify' treating, 
the.extra billing, envel,ope space' as, the 
property of the util,ity rather than of, the 
ratepayers.~' , ..,,', ,; , , . 

(c) . On page '13>, 'mimeo., ,at 'the end of the,la~t 
paragraph" a sentence-is added' to read: 

(d) 

"Nor does' this fact change our conclusion 
regarding this' Commission' s ,power to 
regulate theb11ling space as 1'a.rtof our 
overall regulatory author1ty'." , . ' ' 

On 'Page 17 ,mimeo,... the last sentence is 
modified: to read: 

"Such Comtnission action is; certa:tnly within 
the amb-it, of 'our, statutory. authority, and 
consistent with our normal regu'lation of . 
the billing process." " .. 

(e) On pa.ge 18-;, mimeo .. the third· sentence in the 
first paragraph is modified to, read': 

(f) 

"Whatever validity this argument. still may 
have (see General Tele2hone Co,.v. P'.U .. C .. 
(1983) 34 <::i1.3C! &17), ft does not pertain 
to' property not belonging to theuti11ty." 

, " 
, , ,. '. 

On page' 18', m'imeo., the last sent'eneein 
the first paragra.ph and Footnot~, 4 are 
deleted,. " 

-5-
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(g) 
" 

,On page 22", mimeo,., the first complete paragraph 
is modified to read: 

"Before addressing the merit of' 'I'URli'.s 
proposals, we note that, in other decisions' 
we have recognized the value of:, effective ' 
participation by, consumer organizations in 
Commis,sion proceed'ing,s.' Further, in our , 
UCAN decision, we specifically recognized 
how,space in'a utility billing 'envelope, 
could be used to allow a consumer' 
organization to communicate' with the 
ratepayingpublic.'and' solicIt, voluntary " 
contributions to support ratepayer 
participation. We stated': ' 

"'l'he~e is no'question that participation by 
representatives of consumer groups, tends 
to enhance the ,record in: our proceedingg • 
The California Supreme Court, reminded us of 
that in deciding Consumers"Lobby Against 
MonoEolies tCLAMJ v publ~c Uti1ltles" ' 
Commlssion ~1919 25 C3 S:91w ich found 
t1'iattheCommission has jurisdiction to awa.rd. 
attorneys' fees and. costs to consumerrepre
sentatives under certain, circumstances." ' 
In reaching, this concl.usion P' the Court" 
noted: ", 

n[T]he staff is subject to inS:titutio'nal 
?ressur'es that can create, conflicts o,f' 
lnterest; and it' is, etrcumscribed"by , 
significant statutory limitations, such. 
as lack ofs,tl:l.nding to seek either ' 
rehearing <Pub~ Util., Code Section 1731) 
or j.udieial review (Id., Sect1on1756), 
of Commission,decisions." (25 C 3d 891,:, 
908,.) , 

'We hasten to add that our staff·, is a 
dedicated:~ '" professional, highly' competent:, 
one. 'l'he observation of:, the Court merely 
points out an, inevitable facet of the , ' 
unique position of 'our staff,. ,There' can be 
no, denying that the pr:tncipal' representa,- ': 
tive, of, the residential' and ~-m8.11,bus1ness, 

, '.' 
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ratepayer is in fact the staff "whose job, 
it is' to challenge a utility's showing. and
recommend the minimum rates necessary to 
ensure adequate service and provide a 
reasonable return to the utility. The 
staff, however, may not pursue appeals. 
'!hus" if residential and nall bus 1ness 
ratepayers are to be fully protected, it 
is necessary,th.a:t, they be :represented' ,in, 
our proceed in~,s. • • • -

Furtbermore,while we believe that the 
oppo:-tun1ties fo,rcOtnpensation for part1c1-
l?ation in our proceedings help, assure the 
aevelopment of .a full and: fair record, we 
recognize the 'merit of -the· Center and, 
Simmons' contention that such opportunity 
may seem illusory to an individual 
ratepayer. ~at the complainants propose 
is another alternative, which re11es 
neither upon ina eased funding through 
rates nor necessarily upon com?ensation 
under one of our present procedures. It' 
appears that there are many ratepayers in 
SDG&E's service area who 'Would' relish the' 
opportunity of belonging to an organization 
which could afford to' h1re people with 
technical expertise to, represent their 
particular interests in proceedings as 
technical as most of our major cases are. 
In fact, many 'of these ratepayers have 
written to us to' ~ress ,their support' 0.£ 
th1s UCAN proposal. 0.8·3-04-020, mimeo., 
pages 7-8. ". " ' .' 

On page 23,~ mimeo,." Footnote 6, is added' " 
at the. end of'; the first paragraph to' read: 

., 

"Ye note t.hat in C.83-08-04 and, ·C.S:3~' 2-0'3 
several consumer groups including, TURN are 
seekin& access to space in the Pacific Bell 
envelope. The checkoff mechanisms are among 
the proposals now und'er consideration in those 
proceedings." ,; 

: · 
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(1) On page 23, mimeo., the lastsentenee in 
the second paragraph is modified to read: 

, ", 

"'PG&E will be permitted; to continue to insert: 
the Progress during the remaining eight months 
and may' also make use of any of. the extra space 
not used by TURN during the months TURN.' s . 
material is inserted." 

(j) On page 2-8,. mimeo., the second' sentence in 
the first, paragraph is modified to read: . 

. "Assuming for arg'UIlle'nt that PG&E has some 
property right in this extra space,. the 
proposal which we adopt here would~ bea 
"reasonable time, p'lace, or manner" 
restr.ietion in, that it requires PG&E '.to 
share the extra' space wi to. TURN.' for -a 
purpose which significantly benefits' 
ratepayers." ' 

(k) On page 28-, mimeo., the sixth sentence in the 
last paragraph' is modified' to· read':' 

"To, the exeen,t that the proposal as. adopted 
restricts PG&E's use of the extra'space, 
it does. so on' the grounds that thesJ)&ce 
belongs' to the ratepayers and that .this 
restriction is made pursuant to our '. ' 
overall regulato~ authority, not.on the 
basis of content.' . . .. 

(1) On page 30, mimeo., the second' sentence 1nthe. 
first .complete paragraph is modified'. to read: 

(m) 

"Here, PG&E claims. tha.t the. right·, is the right 
to speak through unresulated' and' exclusive" 
use of the, extra billJ.ngenvelope' space. ff', . 

-, 

On page 30" mimeo. ~ the second sentence in the 
last paragraph ismoclifiect: 1:o:rea,ci: 

. ~ 

"In fact. as 'we explained above~weare.s1mply 
ordering,PG&E. which· hasphys:tcaleontro:l 
over' the billitlg space,. to make:-it avail:able 
for thebenefi 1: of ratepayers." .' 

" ,··'f· 
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(n) On page 34. mimeo., the last sentence' in the 
first paragraph is modified to read: 

"As, discussed above, the extra space is a 
byproduct of the billing process which is 
paid for 'by ratepayers. It ~-

(0) '!he following 'paragraph is added to page 34: 

(1') 

(q) 

(7:) 

"In granting TURN limited use of the billing 
space, we have not required PG&E to share 
its private property. Rather, we have 
reasonably determined tha'C'something,whieh 
PG&E has treated as its own properey.is, in 
fact, the property of PG&E"s ratepayers. 
Since the extra space' in PG&E' sb.f:lling 
envelopes is not the property of PG&E,: ,its 
"taking" arguments are not meritorious .• ~ 

On page 3$, m1meo., the first, sen'tenee' is 
mod fiied to, read: 

"Finally even assuming that the extra 
space, is PG&E:' s· property, it, must, not be 
forgotten that PG&E is a monopo·ly utility 
closely regula.ted by this Commission , 
pursuant to authority der,ivedfrom the 
State's Constitution." ) 

On page 3$, mimeo. , in the fifth line of 
the first parag,raph, delete the'numeral "4" 
and insert'the numeral "6". 

On page 35, the last sentence<is modified 
to read: " 

"This constitutional and statutory ,authority 
provides suffieienebasis for a determination 
by the Commission thatPG&E must make the 
billing, space available to,lt's ratepayers" 
or to repreS'entatives of thos,e. ratepayer.s .. " , 

, ," ," 

-9-
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(s) The first paragraph on page 36* mimeo., is' 
deleted. 

(t) The following Findings "of Fa.ct are, added on 
page' 39, mimeo., to read: 

(u) 

"25. The e~tr8. space in the ,billing 
envelope· is a direct consequenceo,f 
the,utility, billing" process, and the 
way postal costs are assessed. 

"26. !he billing space ,is, inextricably 
related to routine ut!lity activity., 

"27 ~ !hi's Commiss,ion has, allowed: utilities 
to recover all reasonable billing, expenses, 
from ratepayers. 

. ' 

"28. This Commission has required and 
permitted utilities to use the billing 
space as a communications medium ,for 
the, benefit of ratepayers. 

"29'~ , Participation by representatives of 
consillllergroups tends to enhance the 
record in "our proceedings and' complements 
the e'fforts of the, Commission staff .. 

. .' 

"30.. XURN's' proposal will help .. assur,e the 
fullest pOssible participation, in our, 
proceedings.~' " " ' 
'"', ' 

\! ' 
" ' 

Orlpage 39',.mimeo~,. a Conclusion of Law' 7A is 
': added ,to read,: 

"Under the State Constitution and Public 
Utilities Code,. this Comm,ission lias the 
authority to regulate the billing·px:ocess. 
and to ensure that billing s,pace .' is, 'used' . 

, for ,the benefit of utility ratepayers." 
" " 

-10-
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(V), On page 41, mimeooo" Ordering, ParagraphS (a) 
" is modified :to read: 

"PG&E shall give 'rU'RN access to the,extra 
space in .the,billing. envelope four times, 
a year for the ,next ,two years. PG&E. 
shall be permitted' to use the extra 
space during the remaining eight months 
and, tDay also make use'of any~extra, space ' 
not used by TURN during the months !URN,',s. 
material'is' inser'ted." 

2.. PG&E' s motion to- str,ike TURN's respons'e'to the applica

, 'Cions for rehearing is denied. 
" 

'-'J 

3~ TURN's motion to' str.ike a portion of PG&:Ets mo,tion is' 

denied. 

4. Rehearing ofD.83-12-047 as modifieo/herein is oeniedoo· 
, ' . . 

5. 'The stay of D .. 83--1 2-047 is . extended , until further action, 

of ""this Commission~ 

This order is effective today. 

Dated MAY 2 1984 ~ at San Francisco, California. 
------------------

, I will file a written dissent. 
VICTOR, CALVO' 
Commiss,ion.er .'.' 

;' 

I will file a written dissent. 

WliLIAM'T~'~ BAGLEY 
Commis's!oner 

LEON'ARD M. CR:KeS. '.;R", 
, Prosident 

PRISCILLA. C ~ ,GREW', ' 
DONALD VIA:L ' 

. CO:IDlliefOio:o.ers 

" " ~' 
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COMMISSIONER VICTOR; CALVO, Dissenting. 

This Commission .has done much, dur'fng'its history to' 
ensure full and: fair pu:'lic participat'fon 'f~' m~tters hearer 
before it. Our lib,eral rules .of standing" J)roced'ure and 
evidence are a testament to t~at ,h'fstory. Today~ the majority 

, , 

attemJ)ts to expand J)ubl i.c pa rti c'fp'a,tion by J)ermi'ttfng To~ard, 

Uti li ty Rate Norma 11 z,ation, (.TUR:N), a respected and: freq,uent 
, '- I ' 

intervenor in our p,roceedin-9s, to directly so'l'fei.t\ 'fn,tere'str, and 
.' . ' • o. J", ", 'J , ,., ~ • , 

fundfn 9 from, the:ratepay,e:rsof I> aci f·fc G'as and' Electr:i,c';Company , 

(PG&E) throu~h,theuse ~f the extra space inthebil'in~ 
envelope I>G~E sends to, its ratepayers. 1. laud th'e~'effort~ but· 

, . , 

for the reaso·ns set forth bel o~, I cannot suppo,rt ft~ 
The "extra "space in the ?G&E b:1'llin'g fs really' nota 

"property" but, is' somethi n9 of an acci dent.Rel evant J)os.tage 
rates, bei n 9 based' on o,ne oun'ce, i ncre'me·n,ts., are f,n(f'i,ffe'~entto, 
~hether a' mail er uses o,ne-quarter o"f that ounce," three';"q,u,;,'r,ters' 

" ' 

of it, or the ful1 ounce., The maner pays fo,r ,the, fra·ct-ion ,as 

if it ~ere the ~hole. The: monthly b,nl and there,turn.envelo'J)e 
PG'&E sends to its customers nO,rma1 ly' ~ei ghs,. not' the full ounce' 
but a fract'fonof it.. S,o' the question' ar1'ses, ~hat' to- do .~fth 
the difference, the "extra" space?' 

PG&E currently uses, this extra space to send," 'fts 
Progress, a sharehol der-fu,nded, ne",sl etter~hich', , ~hi1 e': p1 easant 
and someti mes info'rmative, is, nlQness:enti'al to "the pro:vi s'fon, o,f 
safe and re1iable uti1ity servi.ces. TURN 'no~ a,skstha't:'as a 

, .~ 

consumer organizati.on. it be .per:·mftted to per·f'.od:fca11yusethe 
.:1 \ .', I. '; . 

extra space ,to rea·ch. ratepayers:, ~ho. if p·rop:erlyinfo·rmed" might 
i 
" "r 
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see fit 'to morally andlo'rffnanci a"y support itsefforts_, In 
tOday"s order, the majorlty reaf~,irms: oftsear1'fer' ,dec1'si'on 
to grant TURN's request." I must ,'df·ssentfrom th'i,s order'~ Some 
of my cO,ncerns ~ere eX1)r:essed' of n my ear~ of er sepa,rateconeurr1:ng' 

opofnion 'in this matter ofn ~hi'ch I d,issented' ofn pa·rt.I ~it1" 
re,ite-rate ,them here and" having ha,d time t~' furthe'Y reflect on 
this matter, present add:itfonal 'co,ncerns ",hich no~ lead me' to, 
fully dissent from the majority op;~.nion,. 

In re,vie~fng' this: ccise,I ~as struck,by the 
, , 

similarities bet~een it and the, case of Miami-: Herald Publishing 
££.:.. v~ Torn1110, 4.18 U.S. 241 (.1974), ~herefn the Supreme COU,rt, " 
struck do~n a 'state statute ~:hichlrequired' n'e~sp,aJ)e,..s to;' p'rov'fde 

, .~ . . ' 

1)01 it; cal candidate's ~ hom they had criticized' a'n d op,p:,orturyfty: to " 
resp~nd to the criticis~. Similar to 'the Co~rt's~o~~er~s, f~: 
that case, it is not altogethe'r clear to me tha-t TURN's use of " 
the b·illing envelope to disseminate its literatu'Y'e is ~equir'ecd' 
as, a matter of either .necessity or right'. , Thus,! am peYSuaded 
that ~e should notinfrfnge on'PG&E's rfghts of fre~ speech: 
guaranteed to it by the First Amendment. 

TURN has other opportunft.fes to reach, its natur,al , 
audience. It may' s01icft, support through itso~n mailings. 

Additiona"y, our rules regarding interv,enor f,ees are frequ,ent1y 
use~ to re~ard TURN's good efforts and, i~fact, in another, 

acti on today ~e a."ard TURN $13,,102 of n attorn~y 's, fees, for·' ofts 
contrfbuti on in a C ommi ssion rateca,se proce~d'fn:g.. I ques,ti e>n, 
therefo-re, if TURN or any other party needs .access ,to the, 
b1" ing envelop,e 'i,n order to, 'be an effective" participan'tin our 
proceedin,gs. As torfghts, TURN certainly,can'not'1ay cl'a''fm to 
any greater rights than any other ratepayer or con:sumer9YOup' 

, , ' .', 

that mi ght request access to the bill i"g envelope'~ . Thus,',!. am 
concerned, that th:i.s 'Comm'fss1on, not p1 ace itself i'n a pyed1cament 
."here oft ~ ill be called; upon': to resol ve dfsp,~:t,es·,.:a~' to -""h'~m',o/_ ' 

" ',' , -,(' .', " , '.", 

.".henor·ho." o,ft,en 
should' be 9'r,ante'd' 

,a multitu,de of' comp'et1 ng/ gr'ouJ)s or ratepay'e.rs 
• '. • ',' 1 •. , ;, 

-, . ", ' : ," ., ," ,"."," " 
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access to the billing envelope. And'. of course. the Supreme 
Court has impl 'f ed that some ri ghts are tiel d by the utfl'f.ty' 

\ ' 

should it desire to use 'the extra space for its pur~oses. 
Conso,' i dated E di son Co. v. Publ ; c Servi'ce' Commf ssion of N~ , 
York'~ 447 U .5. 530(,1980):. -

As to the py'a,ct,i ca' shortcomi "9s' of, this order. I 
noted in my sepaya~e op''fn'fon to Oecfs'ion 8'3-12'-047 that ft is 
incumbent upon the 'majo'~ity to specify a 'Prec'fs,~ and' relat'fve1y , 

simple method~ to res01ve thes~ s~rts of disputes. Yet' once 
again that neces,sfty has been avoided by the maj;o,ritY~A,lso. 
'f n my opi ni o~. granti ng TURN access to the: .P:G&E ' bi1 1 'f ng envelope 
on ei ghtocca·sions (four times per yea rfor t",oyea,rsl,fs 

undue. A meanin~fu' evaluation could talce place ",fth: respect to 
a program of thfsnature ~ithin a year, yet the maj:ority grants' 

. ' .. , ' , 

TURN use of the biT 1 i n9 enve10pe for bro full years.. I, have 
found,~ both TU,RN and PG&E to be v'f go'rous advoca·tes and' constan,rt:: 
adversa ries an d: I ~ ou1 d not 1o'ok for",ard to reso'v,fng;,a<fdft'f.~na, 

, " 

unnecessary confron,tatfons bet",eenthem. 
, , I 

I poi nt' out here that I foun,d my . concerns to, be les:s 
I . 'I 

compe11 1n9 and, urgent in O'ecis.fon 83:-04-020, Center foy Publf: 

Interest La~, et: a1. v. San Diego Gas and' Electri'c Compa:n)':'.,' ," 
The "UCAN" o,rganfzati on of that case is a ratepaye1" fou,n,ded: and 
comprised group ",'£th: closer 1 inks, to itscon,sti tuency'than,'1 s 

• " ' " ! 

the case ~ith TURN~' . That case ~as also vo,id of the, 'fnte'rnecine 
" 

groups ~ith ~hieh Ia~,c~nce~ned~a rivalries bet~eenconsumer 
" 

ri val ry man'ffes:ted 1n' this case by the: p,resence" ,of th'e 
, . 

California Public Inter~st Research, Group. 
.', ' 

The L~gislature has often expressed fnteres.t i~ the 
issue of pub-lie participation, i,n C"omm.fssion- p'ro'ceed;ings.' 

. " 

Prop'osals. for a consumeruti1ity, board: compr'ised:iof'ratepayers, 
have, been introdue'~d'by va,rio-us legfslato,rs. " 1 /~oul~Fbe :mo,re 

. ',' ", /' 
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.. inclined to suppo·rt the major.ity '~f some express statutory' 
• provisi on' addressed the request no-,. before us.' I"nst~ad ~ the 

majority essentia11y· . .re1ies upon imJ>1ie i t autho:fities found in 
Public Uti1iti~s Code'S~tfon 701. I am not .. holly convinced by 

. " ./. 
)" , 

their arguments. B·ut, assfJming ~hat the. majority is c.orrect, 
. ,.' " 

having' the a~thority to 'do s~methi,ng and deci<f~ng\'ohet~er or 
._hen to exerc.~se. it are t .... ·o separate question,s. In th'fs"case' 

and again a·ssum;'ng , .... e have authority;;" thfs, matte·y,. ! ''t.ou1dnot 
... __ .:,."._, ..... ,. _. exe.r,c'ise .. ,:ou r j Uy fS.df ctio·n.. T h~.re·f'o'r:e,." J, mus:t::.respe,ctfuJ1'y.:, ,,_ . 

, . . . dfsse:n·t~_ . '. 

. ,,' 

'. ",' T '::''-'~ , , ... : _ .... ' • "'" " 

....... 
.. 

.. II::, 

....... 

t, . 
,i,','''· . 

... ;

" 
" 

... 
"." " , 

....... '~_a' •... _,~ .. I. 

•• 
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... , " . ~- ,,", ~,- . , -
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VI CTOR CALVO:" 
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C.83-0S-13 
D • 83-1'Z-04''7' 
D. 84-~~~~3.st 

< :1' 
WILLIAM,'T., BAGr.;EY, Commissioner, Dissentinq: 

This is written to reiterate and emphasize one aspect 

of my prior dissent 'in this matter (see D.83-12-047" 'Dissent of 
W.T. Baqley). That dissent' is attached hereto, incorporated by" , 

reference, and is made a: part of this dissent toth~ final ,order . 
\ ',. . 

issued by ,the Commission majority' too.ay. Af,ter ,acknowled9inq an 
understandable- societal dilution of property' riqhts' 'ove'r 'the 

years, that'dissent'stated at paQ-e'7: 

But here we ,deal with more ,than justa 
classical.property ~iqhtdefense to some 
type ofqovernmental acti,on or constric- '. 
tion. affectinq property' ~ se'. Thouqh 
certainl;4th Ainendment propertyri<;hts 
have been, dil~ted over the, years v;"s. ~ .. 
~an., owner's claimed right of usage' , 
of ·the 'Property itself,. it is s~mitted 
that propertydqh'ts have never been and 
should never be' eroded,. and by judici~l' 
fietion.transferred·to, others,. in order 
to justify a governmental constriction'. 
on Fi,rst. Amendment; principals, of free • . 
speech. 'Therein lies a maJor' disti'nction 
present; ,.' in· this, ease. ' " 

To restate this basic di'stinctiori; it' ,is s~rni~,tted ,that there is 

absol utely n<> ';E~<:e,deri~s',fO~, 0;' consti,t utional, ~'b~~is of', . a . 

dilution and t~anS:fe~: of' ,aperson',spropertY'ri'ght in order "to 

justify a restriction upon . that, person's right of:-free s~ch. 
Where a claim~d pro~rty' or goyernmental'. ri9htconfll.cts":wi th 
the,.Fi~st Amen&nent', the "First', Ameridment prevails. ,:, 

Conscious' of the factth~t,the·tne~rY ~f:an.lteqUitable 
propertyri9htfl in the' envelope is illusory at bcst,."'the. . 

. Cornmissionmaj ori ty .' now searches for an., ae.ditional;'gr:oUXle. or. 
rationale.' for i tS:,dec1sion..' l'he'~jOritY: wo,ui:d:ri;w,~addi t:Lonally, 
rely 'upon an omnibus powers' se'Ctio~ of 'thepubl'i~i,Utilitie~::,coe.e.V 

I '.' 

11 "The', Commission may supervise ane. requlate. every public, 
utility in the. State and may,doall.thingswhe:ther specifically 
desiguatee. in this' part or in .• addition th.ereto·,· whi.ch<are.' 
necessary and convenient ,in. the exercise of ., such power 'and 
jurisdi'ction .. "· tSection70,1) ... ' '." . 

, • • I ' (, f, 



• 

• 

• 

C.83-05-13, 
D.,S3~12-04 7 
D. S4~q,sr.;~~~~", 

J,.;t',"'.:. <. I 

, •• ' j 

,~,. ': jJ 1 ');.':"':".'.'" '. 

',:',.' '~"'~:';;~"" ~:~f\·) .. ~,', . :~, ';",.' , 
, , . 

:'I'he majority also would amend a statement made in" a 
". .'. . .1 . 

most objectionable footnote to, the oriqinalopinion ,andoro.er, 

by addiIl9' ,;the thouQ'ht that defendant' PG&E "may use any of the. 
extra space not' used, by -rURN ••• " ~ y , 

Indulging iri' further contortions, the majOrit~,now 
adds the followinq par~Q'raph to its original, c1eci~ion at paqe 34': 

• .• ' , I. I 

"In granting TORN limitec1 Use 'of the billing: 
space:~we have not requirec1PG&E to share ,its· . 
pri vate property ~ Rather~ we have, reasonably. 
determined that somethi.ng, which ·PG&E·' has . 
t.x:eated as its, own property. is I in' fact,: the, 
property of PG&E' sratepayers. Since. the '. 
ext:r:'aspace inPG&E':s billing enveloyes'is . 
not the property of, PG'&EI' its "takinq,"arQU-
ments: are'not meritorious .. " ' ' 

That: ·las.1:. postulate immediately brings, ,to mino. the ivery, 
• I • -, '. I , . , . , , . . 

recent u.S. Supreme Court. decisi.on,. reversing the' ~aiifornia 
Supreme Court;,ano. sayinq:, that if there, were a public, trust to 

be imposed on the subject p~iV'at~lY held lagoon,i~,,~h6.Uid have 
, • ' I • '-

been asserted during ,i:ts . incep:ti've. years and, not " ·~3'o~ye.ars 
later. Summa COrJ? ... ' v.' calif~rniaEx 'Rel,. StateLands.Co~ission· 
etal, 52 LW 443,3:' (April,' 17~"19S,4)., . , .. ' . 

puttinq that .;'ap:t:":,:,anaJ:~;:",,:asid~:~'·',:the~~'bas:~Cc7~:fact~;;,':";:.:::::::: " , 
. ' ·,,'1 .. "'.fll .. ·.~-· ,0 .',.'j ..... , ,"h, ............. ~ .. , I" ... ;t'. _ ..... " •.... ___ ............ ,.n.:.-.;.-.·I'~I1,"'''r ... '- . 

remains that the sh~reholder's riQ'ht, 'exerc:i~ed ~t',shareholder's 
" , . " "., 

expense, to use.,the eompany"s envelope for ,a, F:i.~stArnendment- .. 
. ' I I ,', ,I.: " , . , ",' , '.'. ,,'. ', . .'. '.'/ . ", ," ... :' ','/ I 

protected messaQ'e: is . being "eurbed . and transferred toJ~'ot'h:ers.·" 
, .' " 

". : 

II See page 23 of theoriqinal opinion: 'lilt isreason'able to 
ass:ume.that ratepayers will benefit more fromexpos:u.re to 
a variety of views ---' we will require .PG&E ',"to qivei',TURN. 
access to the extra 'space in, the, billinq:'envelope four"" 
times a year --- PG&.Ewil1 be perrnitteo.:;to,continue'to 
insert, the' Progress' durinq the' remai:c.'inQ"'month~'· .. ·;, ':." 

'I'hisis. nowl't\odified bY,addinq: tI'andmay 'also'make use of 
any of the extra' sEase not 'used by TURN during" the' months, 
TURN I S material,is inserted •. " {Emphasis 'added); .' 

/ . 

'" 
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c. 83';..05~13·' 
D .. 83-12,-0,47: 
D·.:,84"';O.s':';O'39',: ' 

. ..;,:;;t.~.;...-.~.ilflll' .' 

And now. under the' revised' order TURN, can determine, 'sole'ly,' ~y , 

its choice of paper weight, whether or not"",'and, if' s'o how,much 
, . " ", '" .' ",\1 " , 

material may ,be'inserted in the envelope by' defendan-t:-'~'manaQ'e-

'ment on behalf ,of the shareholCier ... se~ footnote 2'" supra.: 
Uncler this orcler we havetheunseemly:::~s'itua.t£ori~~wh.e·ie:~~::::'t~''::f; 

" " " •• " ." """"' ....... ' .. " .. __ .,. ", .... ,~ .. , ........ , ~ " ~I""" .. ", . 

government,. 'by its order . anCl.,without ~.:spec:Cfy:ri~q;,:an~'rter£a:'> 
.' •• • .',:. < '1"'. ~.", • 1"\. ',. h,', .'. '''. ~ . 'r .... '., '".1,., I" ".' ~'~'''. :'A~""" :~. :."I:'~; ':~.::: ~:~~~I;':"~_:):I,~,~,',.,-I'<".'::,- ~ ,'" 

whats:oe:ver,::~·:,alo;ows .. ,.'one;,.party;·:to::,p:cos,er,i:be>!,'.'tb:e:;M:f.x:e.e,'.;:,speech::.of 
t1le;~otb:e~,~.:~i~:::: ':t'h:a:c.~.~.;',:~mp:are<l.~::to;'::90~ernme·rit.:'~piosi~ip~~6n:;;:;'71s::: . 

,depr£va:ti,on squ~red'." ; , .,: . 

'It is:ofone qenre to, 'l'imit, forexampie~,:,:the' size' 
". '~ . ,'.. . .' ,'" ".' . ~, .. ' : "',,;,, . '_... 

and' nature of l.rnprovementsonoceanancl bay front'J~rope~y lon 
. ' . " " . .,.. , '. ., . "il,I". . 

order to preserve 'public' view and enJoyment of,: oW::, natural' . 
• I ' ' • • • • • • 

resources i it is quite another to. order such pro;Perty'<, ower to 

a ye~r):"fo~ the' benefit 'of~: extraneous interests,:' and't6~ :Eorbi.d 
, ' •• \1 • ". ", '/ '. • ",' ,.' ,,',. . , .• ", ".,'.,"'.," ,,' ,-' ,'I 

that owner "from' speakinQ' at. ,sueh.' Qatherinqs: if·:the<other'· 
" '.' " +, -' " ". "'.' '.,' 

interests· object.' 'Literall~,the"ifree' spee,ch: forUm, - the',pOdiUm. 

if you, will.' - is bei';'qtransf~rred: from one:party: to;:,' aD.otherby 
'". . . . ' 

this governmental, decision~,' 
'I'he,maJorityi~s:ba.Sic problem is' that','·it.,re:fuse's· to::,' 

'. ,_ ' ',,'I , . '," ,. ",' J • 

recoQD,ize. that ,corporate' entities: are Qra:nted'~ and:cont'inueto .' 
" '. " '. . ,.... Ii' , '. . 'r , -, .. ': __ , , . • ~ " - ',,' 

enjoy Pirst Amenclment:rights-;[.' That is exernp'lified,:byits: , 
·facade-like . tran~'ferof oWner~hip of: the' forutn,and" likeWise 

" :1' • ' ,' .. ,'" ',' 'J/ ' .' 

by its new relianeeon Section 70 1 ~. Jus·t because the. le9'islature 
grants to the. PUC a oroad set, of' powers' overpub.li-c,:",ti'li'ties 
does~not ,make,those utilitieszmy·les$., the beneficiaries ,of 'First, 

..., ... ' ' , ", ' .. , .' '",., .';?, :'" > ...... :. :... . " : 
Amendment protections and'Cl.oes·notmake deprivation:ofspeeeh' 
rights anymore 6ox;,stitutional~ ", ",,, ,,'. .. ", 

It ,is not inordinate,' to' as'sume that 90ve'rnment" at:· s.ome 
future time would ',asse.rt ,additional authority' o~e'r'the n~",~:paper 
inclustry, and :th'emany corporate ownersthereof~ . Ga~oline: ' 
rationing was, a" fact of" life, n~t'tooma~y yea~s~ aqo.' :: :corie~:t~vably 
there may come a day. ,when we would. 'face ," the ',necessity' of ~ape~"~,·· 
or newsprint. ra~ion:inq, in\'~'m~opoiized> ;s~r'~ :~.~pply ind~t~.:, 

'. ," .' . ' •. ,' . 'I, I 

-3-



• 

'. 

c. 83-05;..1'3. 
D ~83.-12-0.4 7. 
D .. 34":05-03-9': 

.' ,01'\,' ~ ... ,~."'" 

Congress' could, constitutionally,.declare suppXiers and'even a 
.. ,',." I I . ; " 

limited. number of distributors to :be "public Uti'l·ities" •. But 
neither Conqress'.'nor the .Leqislature·.- nor the·.desi~ated 
reQillatory'body.- could:instruet thc'corporatenewspaper 'owner 
to use or not use fuel ,in pursuit of a,ql.ven story,.nor,could 
the newspaper supplier .be ordered to' lim1ti,ts:,sales' to;'ce.rt~in'· 
desirable news "usages ~', even. ~houqh those suppiiers,'w~'re leqally:,' . 

denominated: "monopo-lypublic,utilities" andpl~ce<i,.under a, 
statute comparable" to Section· 701., 

In its verve to' support: "consumer 'rights", this 
majority has ~: rough-Shod ove~ basicconstitut:ional rights ". 

of free speech' .... and w1thout,9'ivi.n9': thouqht: to,'l'oqical,exten~ 
sions' of its ,act.. .wouldit extend its free speech:co:o.str.ictions 
to oth~r corporate' enti ti~S whi~h.' mignt . be, requlat~d" in :the 

, . . " ., ' -; 

future just because they are reQillated ... kld who,., after'"TURR ' 
gets, its ch~ce, willne~·· ~able'to contrOl.~h'iS>de.£e.~~t't;· 
right to speak~ 'In the context of the First' Amen'dment," this is 
a very illiberal decision by • a' maJority who; wQuld'seek':to,;) 
liberalize,consumer- riqhts:at' the expense of 'the", ~iqht.~:o£ 'Free. 
speech .. " £ w~uld re'minc1 .the majority. that 'in'cthe . p~{::othe:r' ' 
seeminQ' Democratic'soci~ties" 'on a,c.l.,:rger.Scal~;' ha,ye>:~Ollowed' 
a 'siniilar ·pat.h.. 'They a.~eno, lOnq~::"'Democrat'ic:'~~cie'ti~s;~ '. . 

'.". ") . 
."" " ' . ' 

"', . 

May 2, 19 8 4 ' 
San Francisco,. California 

.: ,. , 1 :1 
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Decision 83-12-047 

BEFORE THE, PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

TOWARD UTILITY RATE NORMALIZATION, 
Non-Profit California Corporation, 

Complainan t" 

vs. , 

PACIFIC GAS & ELECTRIC COMPANY, 
a Corporation, , 

Defendant. 

a) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------, 

, " 

Case 83'-05-13' 
(Filed May' ';31',198:3) 

DISSENT OF COMMISSIONER 

WILLIAM 'I'. B~GLEY 

, • December 29, 1983' 
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C.S3-05-13 
D .. 83-t2-04 7, 

WIL~IAM T. BAGLEY, Commissioner, Dissent:inq: 

The Commission majority would create a ratepayer 

property r~qht, equitaole in nature, in the surplus space (i.e~, 

,unused postal weiqht allowance) of billing envelopes~ mailed to 
.... ,' , ' 

customers by the Pacific Gas and, Electric Company. The 
'I 

Cornrrdssion' s ac1'"..nowledqed premise is that' such Unused· space has 
economic value (which could be s6ld) and, that such value 'is 

contributed to and thus' created by the u~ility ratepa.ye~.Y 
The conclusion in this,proeeedinq, flowinq from such 

premise, is that a sinqle' enti ty::representin9 ratepaye;s" (TURN) 

is clothed with a property' interest, in and is thUs: qr,~ted. the , .' ..- '., 

riqht to use this "eXtra space": in four of the monthly,billinqs ",' ,.. ' . ,., ' . , 

per year:, and, by so doinq, to preempt and supplant, the' otheMse ' , ',' , y" ' 
consti tutionally protected ,riqhts o£ the defendant'.,. 

.,' 
I ' .. 

II Pacific Gas and Electric Co. (1981) cal.P'.U'.C.2d_, 
DeciSion (D.) ,93SS7 (as modified by D.82-03-0,47 issued 
March 2, 1982J,' "We think there are or may be'many other 
uses' for the • extra t space. That such' space could:be 
sold to:public advertisers (without any extrapostaqe' 
costs) at once demonstrates that the space surelY,has. 
value., 'I'hat economic, • value • belon9s ,to the : ratepayers, 
who create the space by payin9 for the envelope and:, 
postaqc. u(Mimeo at' p.1S,9'c.) See rela.tea :FindinQ's;.of ' 
Facts 58, S8a, and 59. (Mirneoaof:: pp.220-221.) 

, ' 

l/ "We will require PG&E to QiveTURN, access to the extra 
space in the billinq envelope four, times a year for .' 
the' next two years. PG&E will be, ,~rmitted, to, continue 
to insert the ;p;:ogressdurinq the" :r-emaininq. months. It, 
Further, II It is, reasonable to ass,ume that the ratepayers' , 
will benefit more from exposure:" to- a variety\of views .:'. • • II 
(Majority opinion at p.23). It,1s, reasonable to state that' 
this last sentence demonstrates'the unconst1tutional 
rationale of the maj'ority-opinion. "TO: .'allow a qovernment' 
the choice of. permissible subjects for. publi'c debate would 
be to' allow that government control. over the' se,arch for . 
poli tical truth .. II' , Consolidated, Edison' y. Public, Service 
Commission, (19'80) 447 u.s. 5,30, S3S (62',L,.Ed.2d:3'19, ~. 
100,. S. Ct;. ,2326:) '. ' " " J::.,;" 

. , 
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C.83-0S';"13' 
D.83'-l2'-047 

" 

As'admirable as the intent may be and as helpful to 

this Commission and to the ratepayer as the TORN organization is, 

the majority thus embarks upon a legal journey ',which reduces 

itself to an absuraity.Further, basic free speech, c,onst:l.tu~ 

tional riqhts would be, overridden' by this' quest'ion-beqQin9 
, , 

creatlon of the equitable right in question.: In that context, 
this 'is a very illiberal :aecision .. 

This declsion comes com~lete circle'in its rationale 

and also in its attempt at' an evolutionary,creation of an' 

equitable-type property' riQht. Its, ostens:f.ble' :Lnqenuity"is 

only surpassed by its, legal illoqic. seeininqlytakin9'a~eue 
from, tbee,arly En9lishHi9h'Court of Chancery andfindiD9' no 
remeo.y at law, (i.e .. , constitutlonal and statutory authority), 

, , " " 1". ' ,:, " , ' ' , 

and also findin9'First and 14th.'Amend~'nent obstacles~ it creates 
. '" . ,; :;; ", ., . '" .. . . . . .. 

ao, in~tsonam right 

riqht in the, forum. 

to" speakfort~~.)ming from a It property" , 
",' 1;",' '" ," '!,"" 

It, thus would obviate" all'eons'titutional: 
. ,.;. " ' . 

questions.. "!' 

. " . r, '. , , ' 

This rationale a.ttempts,' to follow' some.early e~:table 

principles and at tbe same time be9s,the question atissue

whetber this Commis,sio:c. bas co:c.sti tutional arid statutory powers 

to order this procedure. This is ma<S.e e~ident, ~d,'obvioui~by' 
the decision ',s limited two page (pp.'15, 3:8)." dis~U$S£'onof',statU:
tory authority and the 'extensive' discuSsion of th~"'ostEmsibi~ 

,. ' . 

equitable right. 

That such' statutory powers of this Commission' 'a.re 

limited is the, subj ect of the' recent California. Supreme Court', 
decision in Consumers lQ.'bby Against' Monopoly v. Publi~':Utility 
Commission (l979)' ZS' Cal,. 3d 891 ,(160 Cal.Rptr .. 124,; 603P'.:'2d ,'41) • 

The Court there, commented upo~, both equit~ble'and'st'atutory ,', 

(Sections 701' and 72'S of ,the Public O~ilities code) powers'.::The 

lead opinion,' stated, that the Commission's' statutorY powers': did 

not extend, to awardinq 'attorneys fees" and thati ts equi t~ble 

powers only applied in ~asi-judieial repa:;at:ions:,cases, but not 
in quasi-leqislative ratemakinq proceedings.. (At pp:~909~9:10~.) , 

. . . . ... ',., :"1","" 

" 

" , 

-2-



•••• 

• 

'. 

C.8.3-05-13-
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"TURN's theory '[of publie partieipation eostsl cuts far too 
broadly ...... andtheconsequel"lces of such al"l il"lt~;;pre;t;ation 
would go far beyond the circumstancespr§;sen1;ed in' th:i.s c;)se. ,. 
(Emphasi s added).. ' (At' p'. 911" ~ 

That latter quotation of our Supreme Court could not 
be more appropria,te in this instant matter. What' is this 

, , 

illusory equitable,ri9ht which would'~ . created and how: far 
would it extend.'.?, .. Is ita constructive trustbas,ed;on some' 

type of wron9'doin9 or mistake, or perhaps a 'resultinq;truSt 
, ' " I .. , 

based upon implied' intent?:. Can there be, incal'ifo'~nia,,·any 
type of trust' 'not based upon statute? ' '(McCur.dY;"~~' Ot~9:,(1903) 

. " . '" ' ,. "" " 

140' Cal. 48,.' 73 p, .. 748.). Or is it an equitable l':Len:'" which "1f 
not imposed' would result in'i unjust, enrichment?'(Restatem~nt ' 
of'Restitution" ·Section 16:1.) perh~ps,· its :basis, is, . Henfy:, Y:CII's 

statute of Uses (1536)~. the, central' provision of which::'ac~o:x::di.n9 
to Maitland was "'the declaration that where ever 'one wa.~ seised' 
to, the use of another, he wh<:> had, the 'use' should be 'eeemed to., 

have a le9'alestate corresponain9' to the interest he had< in itbe . 
use." (J. Cribbe~, C.' Johnson, cases ~d Materials::on"'Propetty, 

(4th Ed. 1978)p. 297. But. the statute' of uses.,bas,no:,'appli,ca-
tion under Cal'ifornia law. (Estateog Fait (190,1)' .1.3'2' cai(52~3" 
60 P. 442.) .." ,. " " ..... .' ,~, : 

Reqardless of source, what are "the consequence~', . 
, -

beyond the circumstances presented in this ease"? . The' face ·of· 

. every utility-ownea'dam, the side. of everybuilQ.inq"th~ surface 
of every 'qas . holder ri5in9' abo,ve' our cities I and .the. bUmpers '. of 
every utility vehicle - to name justa few relevant examples -

, \. , : . 
have "excess space", and "economic aavertisinqv~lue"'.· Some' 

utility corporations place bumper-strip, messaqeson . their, . 

vehicles. Buses 'and trucks reqularly carry, aavertisinq messaqes. 

In the words of the majority at paqe 23 of the ,deeis1on~ "'It is 

reasonable to assume that the ratepayers will, bene~i tfro~: 
exposure to a variety of views ••• , .... Is it the postulate of, 

•• r" ~ 

this,. eommiss,ion, 'flowinq ·from the' aeeision"g. stated,premise,," 
, "~ " . '.t., 

.. ~, " 

'\ 
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that any three Commissioners at any time might decide that 
" ',',' . 

ratepayers would benefit,' from exposure to some particular 
" ~ , . 

socially desirable message from some ratepayer group'makinq 
use of any or all such area.s of,exc:essvaluable space?: ~uld 
the Gun OWners of California, Inc., headec. by a politi'cally-

'j. •• • 

active, State Senator, convince three future members of this, 
Commission that it should be, ,allowed to promotew~od;",cutti'nq 
and wood burning 'messages to ratepayers as,a fuel, conservation 

. , .' 

aspect of the group's espoused rural ethic? And then uSe that 
"excess space" mes'sage t~ raise funds to be' used ,by it ,on'. 
behalf' of rat~payers _ Sim.:llarly, the; Sierra Cl ub,~ by a ,finding 

, ' , 

of tbree Commissioners, after anon-tbe-record proceeding;. 'COUld 
be ,said to represent the conservation'interests of' ratepay~rsin 
ratemaking cases ~d thus, , also, be allotted some of the' excess, 
space for recruiting and" fund-raising' purposes,., 

, , 

.And once established as a right, perhaps ultimately, 
.m rem rather than in the ~,h2e, 1:n.perS2nam, metbodhere.est~1:)

lished" is 'the right subject to, defeasance?", Will' ther~:: ~ot 'be ,.' 
, . . ' . . " '" 

writs of mandate entertained tO,pro.tect this es:ta1:)lis""ed pro~rty 
riqht in the valued excess' space?" Of interest, see' $iura" C1UR 
Y. Morton (1972) 405, 'O .. S .. ,727 (92 S .. Ct .. , 136,1;: which affirmed. the 

" . '., '. 
Circuit Co.urt and held against plaintifft'sstandinq, to sue: 

But if a "speCial interest" in this subJect 
were eno.uqh to. entitle the Sierra Club to. 
co.mmencethis litiqatio.n, there wo.uld appear 
to 'be no objective 'basis upon which to, d:l.s,",": 
allow ,a suit by any other· 'bona fide "special 
interest" o.rganization, ho.wever small, 'or 
short-lived. And if any qro.up with'a bona 
fide "speCial interest" could initiate such 
litiqation, iti'sdifficult to, perceive why 
any inaividual citizen with the. same. bona 
fiaespecialinterestwoula.not 'also. be .. 
entitled'to.' do: so.. . (At' p .. 739) 
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This dissent need not elaborate on the freeaom of speech 
issue which permeates this proceeding. It is sufficientto'refer 
to Consolidated Edison vo Public Service Commission (1980) 

447 u.s. 530, 537 where the Supreme court states: 

The First Amendment's hostility to content
baseQregulation extends not only to, ' 
,restrictions on ,particular viewpoints, but 
also, to prohibition of public dis!eussion of 
an entire topic.! ,As aqeneral matter: ,"the 
First Amendment means that qovernment,'has ',' 
no power to restr.1ctexpressionbecause of 
its message, its ideas, itssub-Jectmatter, 
or its content.... ' 

But it;. Should be,speciallynotedthat," this very same 
Commission, with: three of the present majori:t;ys1ttinq,and without 
dissent recently stated in Fnn'J<:el ,'v. Pac~fic' Gas" and Electric ' 
Company (1982) _Cal .. P.U.C~2d~, D~S,2-07~00'9' at,rnimeo' p.3: 

We have ruled that while we may disallow', 
advertising expenses [to be charqed to' 
ratepayers) which, we will find unreason
able, we cannot issue gag 9rderswithou~ 
interfering with a ut~11t~'s freedom of ' 
sp~ech rights .. We adhere to this deter-, 
mina tion. The U. S,. Supreme, Court has 
specifically disapproved advertisinq , 
prohibitions by requlatory commissions, 
and has specifically held that the right 
of free speech extends to corporations .. 
(Centr~l'Hudson Gas & Elec. Co. v. 'Pub. 
Serv. Comma. Q;f N.Y. (19'SO) 447 u.s. 557;
Consolidated Ed1§on' Co. v. Pub. Serv.· 
Comm .. of N.Y. (1980) 447 U.S. 5.30. 
(Emphasis added .. ) 

The Fran'J<:el decision, resJ?onded to a specifie ,complaint askinq' 
that this Commission prohibit thePaeifi'c' Gas and Electric 

, ' . '. 

Company from publishinq' certain post-storn,t promotional rnessaQ"es. 
It shoula also Denoted,that the instant de:cision effectively, . 
prohibits the same defenQ;ant,from bill~mailed: free .speeC:h: . 
messaqes durinq four'months' of the year~' "Free Speech is' allowed· . 

-5-
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for,theremailli1l9 two-thirds of the billin<; year~.v on that very 
'I 

point, , and with' the same parties before, it, this Commission in, 

the immediate predecessor dec1sion to this proceedillq said: ' 

Even more importantly, it is incuml:>ent on 'TURN 
to demonstrate whether it is perndss,ible to' , 
ban the,px;oa;r;:ess entirely if we simply,1n:tehc:1 
to use that "extra" space for 'conserVation, 
messages, or other speech, composed:by the 
Commission, interested public part1c:l.pants 
sucll as TURN or other parties. This mi9ht' 
simply be a substitution of one form 'of speech 
for another, a preference for qovernmentally 
sponsored or 90vernmentally allowed 'speech. " 
Such a preference could be more dan ge rous than 
the evil which T'ORNseeks to cor:-ect .. · Pacific 
Gas and ElectrieCow (1981), Cal.P.U.C.·2d:.,....· __ 
___ ,D.93887 mimeo at p.1Sge .. ' 

Much of' the above makes reference' to· the format'ion a."'l~ 

characterization of certain property and equitableri9hts and,may' 
leave the impression,that such ri<;hts are thouQ'ht to be,static 

! ,.',' " , "'." '" 

and sterile - that the defendant's physical" ownership and. posses-
sion of property alone shoulc:1 dictate the resul t~~' such,intent ' 

should not be inferred .. To; the. contrary/'it, i.s'a:cknowledqed,' that: 
, ," " ' <. ; " ,',', 

(A) n owner must expect to find the absoluteness' 
of his property rights curtailed'1:>y the organs. ' 
of society, for the promotion. of ,the best'" 
interests of others for whom these 'organs., ,also: .. 
operate. as protective agencies.. The necess.i ty 
for such curtailments is greaterina modern" 
industria!!ized'and, urbanized society'than,it, 
was in the relatively Simple Ameriean soe~ety 
of'fifty, lOO,or 200 years a90'. ,The current 
balance between indi viciualism and ciominance of 
the social interest c:1epencis, not only upon 
poli tical and social ideolo<;ies, but also;.' upon 
the physieal and social facts of the time, and, 
place, ,underdiseussion. (s. Powell, , Real 
Property (19'70) Section 7 45", pp·.49 3~49'5 .. )' 

Y "PG&E will be ,permitted, to, continue to, insert, :th~ E;r:ogress' 
durin9 the remaininq months.", (Majority.' opinion. at p,.23.) 
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But here,we deal with more than 'just a elass~cal, property 

right defense to some type of90vernmental action or constriction 

affecting property' ~~. Though certain,14thAmendm.ent property 
, . 

ri9hts have been diluted over the years ru ~'~ an,owner' s, 
claimed'right of usage of the:'property itself,,!! it is submitted 

" , 

that property rights have never been' and should neyer be ,eroded, 
L ,),' 

and :oy judicial fiction transferred to others" in Qrder to justify 

a 90vernmental constriction on' First 1o.mendmei;,t p;r:incipals of free 
speech. Therein lies' a majord:l.stinction' p~~sent :l.nthis" 'case~.v 

In the face of these ,bas,icconstitutional, ;::igbts, 

applica1:>le to all,. the majo,;z::ity proposes to c'reate ,'an.'equit:abl~' 
right which it states, will, in the name ,of ratepay~r protection·,: 

, , ' 

obviate all concerns' and supervene all consti tutional, co~s,tr~nts. 
Additionally and . unavoidably, the maj ority' dec:l.s'ion, .,would.., ~esul~' , ' 
in a legal and administrative morass:, caused byfu~ure~xtens·ions,.' 

.L '... • 

of the CommiSSion I S decr.eed property: right. Such aziexercise is·. 

as dangerous as it isunpreeedented 'and unwarranted in the law. 

If further citation'is desired for the propO,sition ,t~at ~o ~\uch' 
. , , 

right exists, .. see Fields' v. Mi.chael (194~) 91 Cal~App.2d443', .. 
(205 P.2<9. 40'2) ~§/ , ' ' , 

/s/ . Wflli,mT~ Bagley'" 
WILLIAM ,T,.~ BAGLF:i1 COmmissioner 

See discussion,: .. =!on .~9Qunt::l of Los AnaeJ.es v. Betls.J19.80) '26., . 
Cal.3c;' 201 (161 Ca1.Rptr .. 742'1 60S,P.2d 3:81) i:o.cludinS1 references 
to Civil Cod~ Section' 1009 adop~ed after §lon-Dietz.' . See .. also 
discuss,ionin ~ginsv. 'City of TibutQn (J:979) 2'4 Cal. 3d 2:66 ' 
(157 cal.Rptr. 372,' 5,98- P.2d 2'5)., 

, . .. . ' . . . . ' 

See ConsoljdatedEdis2n v.' PublicSepd.ce Com.ission (1980') 447 
u.s. 530, 540,. "But the COmmission's attempt to' restriet the , 
free expression· o,f a private party. cannot be upheld by reliance 
upon precedent· that rests on thespecial":Lnterests, in a 9'0vern-
ment ,in overseeing the, use of its. proper:ty.' II· '," , 

II That no direct authority· upon it has,been produced,~ustbe due" 
alone to, the fact that leqal' evolution~had not'proQ'ressea..far" 
enou9h to develop: a, nee<9.less precedent, ,for anecessa%:7{,c~ne~u-
sion." 91 cal.App.2d at p,.451. ' '. 
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(h) 

ratepayer is in fact the staff, who'sM'ob" 
it is to challet'lg,e a utility's'show!ng and' 
recommend the minimum r.8t. es~ec .. 's'ary to 
ensure adequate service .. and ovidea 
reasonable, return to the, uti· ity.The, 
staff, however, may not" ~sue appeals. 
Thus',. if residential a~ sma'll busines,s 
ratepayers'are to be 11y protected" it 
is neeessarythat t y be represented," in 
our proceedings. ~g.al .D.i.~ , 
agrees_wS~~··'~. 'p<>&~~g r--
~x:ief s.u-~ o:GGAN::::.c.o~p.t-. ' 

" ',,' . '.. 

Furthenlore,~ hile we 'believe that, the 
01'po,rtuniti 'for compensation for1'art1ei
pation in r proceedings, help, assure'the 
aevelopme t of a full and fair record~, we 
recogn,iz the merit of the· Center and , 
Simmon contention tha't such 0ppo,rtunity 
may S 'illusory to'anindividua'l 
~ate~yer. What th~ complainants ',propose 
1S ¢lother alternat:1ve, which, relies· 
ne:yther upon increased fund'ingthrough 
rc}'tes nor necessarily upon compensation' 
~der oneo£ our present procedures. It' 
ppears that there are many ratepayers in 

SDG&E's service area, who, would' relish ,the 
opportuni ty of belonging to an organ1zat'ion 
which could, afford to hire people wi tn ',' 
technical expertise to, represent' their 
particularinteres,ts' in proceed'ing,s' as, . 
techn·ical as, most o£ our major cases are. 
In~act,many of, these ratepayers have .' 
written to us to, express their support ,of 
this UCANp,roposal. "D.8'3: ... 04-020" :mimeo: •. ', 
pages 7-S,.It. , '. I, 

On page 23,. 'mim:co., Footnote o.is"addec! .. 
at the end:. of the £irs,t paragraph .to read:: 

"We note that in C.S3-0S-04 and C~8'3-12':"03, 
several consumer groups including, TU·RN'. are 
seeking a'ccess to space in ,the ~acifie:se.ll 
enve1:ope •. The checkoff mec:J:l,an:lsms' are among 
the' :proposals now under cOl'ls1d.e:c:ation ,in those 
proceec11ngs .'ft • " ',' 
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