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Decision

BEZFORZ TEE PUBLIC UTZILITIES COMMISSION OF THE STATE OF CALIFORNIA

UNITED TRANSPORTATION UNION,
CALIFPORNIA STATE LEGISLATZIVE 30ARD,
a labor organization,

Complainant, .
Case 84-05-105
(Filed May 31, 7984)

)
)
)
)
)
)
)

vs

SOUTEZERN PACIFIC TRANSPORTATION
COMPANY, a corporation,

Defendant.

-

=i deo*¢nd, HMeleod & Yelszon, Inc., by Frederick -
L. Nelson, Attorney a%t law, J. L. "Jiz
Tvans, Law*ence M. Mann, tto ney at Law, and
James P. Jones, for Uaited Transpor ation
Union, complainant.

Dorene M. Curtis, Carol A. Earris, 2nd Joan

Yaclonald Sn lvh, Attorneys at Law, for

Sou vaern Pacific Transportation Company,
efendans.

eda Abbott, Attorney at Law, and E. W.

frivesse, for +the Commission svafs.

Q2INION

tatenent of Pacts ‘

May 31, 1984 complainant United Transportation Union filed
this coamplaint, alleging that defendan®t Southern Pacific
Iransportation Company required its railroad operating persomnel 1o
make walking inspections pursuant %o defendant's Operasing Rules 827
and 829 in an area between Sandcut and Cadble on defendant's San
Joaquin Division despite the alleged lack or inadegquacy of physical
walkways as required by Commission General Order (GO) 118, thereby
exposing these personnel to the possibiiity of severe personal injury

r fatality from falls, a possidility compounded in nighttine hours.:
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Complainant asserted futile past informal atteapts t0 obtain
alleviation of these allegedly unsafe conditions, and asked that the
Commission issue an immediate cease and desist order prohiditing
defendant from requiring such walking inspections in the area until
the matter was heard by tae Commission. _ |
Based upon the allegations and verified statements of the
complainant, the Conmmission found that a present danger appeared 10
exist which merited izmediate relief, and accordingly, on July 5,
1984, pending hearing and a determination of need for continued
restiraint, ordered defendant to cease and desist from application of
those portions of defendant’'s Rules 827 and 829 which would require
walking inspections of stopped trains in the area.
A Guly noticed pudblic hearing was begun before

Administrative Law Judge (ALJ) Joan B. Weiss in San Prancisco on
July 23 and 24, 1984." + the outset vhe parities were specifically
advised by the ALJ %o address as +the initial issue whether or not the
July 5, 1984 Cease and Desist Order should be vacated or continued,

that the Conmission could take action on that issue at its
Avgust 1, 1984 nmeeting. The ALJ also instructed complainant that it
had the burden of presenting convinecing evidence of continuing clear
and present danger in the Sandcut~Cable nmilieu. The proceeding is on
calendar <0 resume on August 30 and 31, 1984. t the two—day'hearing
complainant entered inwo evidence numerous exhidbits and the testinmony
of its witnesses J. P. Jones, Union Assistant Legislative Dl ector;
M. Bannister, cefendant’'s Braxenman; V. J. Zvans, Sante Fe's Conduetor~
Brakeman: and J. Sievers, defendant's Conductor-3rakxenman. The stalf
envered an exhidbit and <the testimony of 2. 2. Eunt, Sr.,
Transportation Operations Supervisor. Deferndant entered into

T Botn complainant and defendant appeared wita well-experienced
attorneys in train prepared 4o take up the cudgels of preemption were
that issue raised. After brief dialog off record both stipulated
that should the issue be raised it would be reserved to briefing.
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evidence an 8-minute video tape, 11 pag S of rhotographs, and the
testinony of R. Bransvtetter, Southern California Regional Zngineer,
nd G. A. Grevlo, until recentl Assxstan: Suneri.tenaant, San
Joaguin Division. A% conclusion of <the second day of hearing
defendant filed with the ALJ its Petition for Vacation of Cease and

Desist Order. The ALJ provided compl ant and stalf one dey <o file
a response. *a did, arguing for continuing the Cease and Desist
Order.

Discussion

Safety, as relative here, simply means such freedonm fronm

danger to life, health, and welfare as the nature 0L the enmployment,

and the place of the employment, will reasonably permit. An employer
has a duty to »rovide his employees a safe place 0 work. 7Tris does
nov zean vhe adsolute elimination of danger, bus does mean that %he
place of work be as secure as the exercise of reasonahle care by the
enmployer can maxe and xeep i%. The dusy is =« continuing one. It
does not suffice Thav the enmployer merely put the plagce of worz in a
reasonably safe condition once and then allow it to deteriorate or
Tail vo maintain iv. I3 zust reasonably be xept continuously a safe
place o work. And such duty is 2 applicadble to 2z rallroad roadbed
2s %0 & nachine shop.

dere the work place is the 33-mile stretch detween Sandeus
and Cadble. The evidence ihtrodueed at the hearing was that this
streter s an old roadved following %he original rouse opened in
August oL 1876, and that the subsurface of all except five niles is
only 15 feet wide. D2o0day, z 17-F00% minizuz is necessery o provide
standard walkways under GO 118. To »ring tze entire sireteh up o
tals svandard would reguire multimillion dollar relocations andé
reconsiructions which the railroad considers nust be accomplished
only 2s systenm priorities and available funds permict.

In addition, the stretch continuaelly is undergoing
maintenance caused by Tthe heavy traffic demands oFf Zhe 4wo railroads
(defendant and Atchison, Topera and Santa Te) using it s¢ that almost
always there is routine maintenance wori in progress and uncompleted
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on a portion at any tize. The consequence is %hat track materials,
ballas?, rails, etc. are placed along the ties, and sonme ballast
profiles not yet dressed %o standard provide the only walkways.

The evidence introduced »y union and stafsf witnesses at the
hearing July 23 and 24, 1984 tended %0 confirm that walkwdy.
conditions in numerous areas were not only not standard, dut also
presented substantial hazards in some locations, and in oshers
walkways were virtually nonexistent so that crew members walking then
could sustain severe personal injury and/or fa%ality Sron Tfalls down
long and steep grades and drop o2fs. The railroad presented 13
ninutes of video tape and a number of still phovographs which tended
t0 show its efforts to ameliorate some of <the complained of
sitvuations, and that trere were stretches of roadbed which
constituted safe work places.

We need not consider whether GO 118 applies %0 all or only
T0 newly coastructed oOr reconstructed sections of track, as the
railroad convends. We are concerned here with the basic safe working
condivions of the train crews in the work place as they £ind is. The
problexm a%t hand rests with the railroad’s application of its Rules '
827 and 829 to the 33-mile stretch. We are not unaware of the
importance ol full support by this Commission to railroad management
in requiring compliance with its established rules and regulations.
We can and do reguire the railroad’'s officials to see that their
rules are cozplied with and that violations are severely deal®t with.
But the application of these rules nmust first be a reasonadble
application.

Without indulging in semantics, the inspections we are

conceraed here with are those required when <trains are stopped Lfor
any reason alter departing initial station and prior to arrival on
receiving track at terminating station or established inspection
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points. They are the nonemergeancy routine inspec‘.:ions2 and

generally fall into three types - standing, rolling, and running.3
The purpose of these inspections is tTo take the opportunity given by
the stop to give the train an additional inspection even though there
has beexn no indication of prodlems. The inspections are to detect
possidle defects which may lead %o equipment failure such as hot
journals and bearings, shifted loads, droken Llanges, ¢racked wheels,
loose dolis, dragging equipzent, leaxs of dangerous hazardous
naterials fron the side of a car, sticking bdrakes, smoldering fires,
air leaks, evec. It is common practice in accordance with operating
rules and allegedly in the interests of safety to conduct %rain
inspections as freguently as practicadle.

In our opinion a proper coasideration of overall safet
should give due regard to the desirability of +these inspections, bus
we do not conclude that this factor alone is convrolling. The safety
o the crew nembers who are called upon %o perform these nonemergency
inspections is fundamentally a greater consideration.

2 A %rain nay be stopped under nonroutine emergency conditions,

such as, for example, grade crossing acc¢idents, bdbreak in two's of the
train, actuation of not box detectors, observation of the train being
struck by work eguipment or other moving objects near the %tracks, the
sudden appearance of dust or smoke in the train, or an undesired
emergency brake action. When such a stop occurs, a train inspection
is obviously necessary and important to ascertain the problenm, and
whether it is safe %0 proceed. OSuch emergency situations require
extraordinary response and this order is not intended +o embrace
those situations.

> A standing inspection is one wherein the crew nember walks along
the side o the train to make his observaitions, paying particular
attention %o any defects in the equipment or in the position of the
lading which nmay be on the train. A rolling inspection is one where
inilar observations are made when the Train is rolling slowly past a
given poinv or points where the train members are stationed. The
running inspection is one wherein the train members observe the train
and 1ts lading while the train is in motion along the track and while

the train menmbers are on the train. Eere we are concerned only with
the first two. ‘
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We have no question that defendant does nov want any
exployee injured responding to a prodlem, as inspecting the iﬁtegfity
of a train. We note its "General Notice" rule: "Safety is of the
first importance in the discharge of duties" and the thrust of Rule
108. 3But while the railroad'’'s witnesses state that it requires the
walking inspections only when "practicable”™, and that it does not
want employees taking personal riskes in order to undertake such
inspections, Rules 827 and 829 do not ¢learly and unequivocably state
or infer any such caveat in terms the average crewman ¢an rely and
act uporn. We nmust agree with the union witnesses that the work
"practicable” as it appears in Rule 827 applies to "as much of the
train” as can be inspected in the time available rather than %o
whether or not the inspection itself nmust be made. And stepping
carefully or exercising care to avoid obstructions where adverse
footing conditons do exist is not the point. Crew members cannot be
recuired to make routine walking inspections where the footing is
substantially below standard or just plain dangerous.

| Por these reasons we conclude that a clear and present:
danger continues t0 exist and the public interest reguires tha% the
Ceagse and Desist Order presently in effect as to this stretch of
track should remain in effect until further hearing on the matter.
Because of the urgent nature of this determination it is no% possible
to provide the normal agenda notice, and we will act today under the
emergency provisions of Pudblic Utilities Code § 306(d). The order
will be made effective as of the date of signature.

IT IS ORDERED that defendant Southern Pacific
Transportation Company, pending Lfurther order of this Commission,
shall cease and desist from application of those portions of
defendant's Rules 827 and 829 which would require walking inspections
in nonemergency situations of stopped trains in the area between the
location near Bakersfield, California, known as Sandcut (at
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approxinmately Milepost 325) and the location near Tenachapi,
California, znown as Cadble (2% approximat ely Milepost 358) on =he Sa
Joaguin Division of its railrosd.

The Executive Direcsor of +he Cozmmission is directed %o
cause personal service of this order %o de mede upon Southern Pacific
Transportation Company.

This order is effective today.

Dated AUG 7 1984 , 2% San Francisco, Californi

- -
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We have no guestion that defendant does not want any
enployee injured responding to a p*oblem, as inspecting the integrity
of a train. We note its "General Notice" rule: "Safety is of <the
Lirst impor,ance in the discharge of duties" and the thrust of Rule
108. But while the railroad's witnesses state that iv reguires the
walking inspections only when "practicadle”, and that it does not
want employees taking personal risks in order to undertake such
inspections, Rules 827 and 829 do not clearly and unequimodébly‘state
or infer any such caveat in terms the average craw ’,p/ég; reky and
aet upon. We must agree with the union witnessegsthat the work
"practicable” as it appears in Rule 827 appligd to "as auch of the
train® as can be inspected in the tinm /ledble rather than %o
whether or not the inspection itself musg#t be made. And stepping
carefully or exercising care <o avold/obstructions where adverse
Looting conditons 40 exist is not % int. Crew zenbers cannov de
required o makxe routine walking fnspections where the footing is
substantially delow standard oy/just plain dangerous.

For these reasons wg conclude that a clear and present
danger coantinues to exist 2;d the public interest requires that the
Cease and Desist Order presenily in effect as %o this streteh of
track should remein i fect until further hearing on the matier.
Because of the urgent vature of this determination it is not possidle
+o provide the normal
effective as of <he

QRDES

IT IS QRDZRED that defendant Southern Pacific
Iransportation Company, pending fur<sher order of this Commission,
shall cease an desist fron application of those portions of
defendant's Rules 827 and 829 which would require walking inspections
in nonemergenéy situations of stopped trains in the area beitween the
location near Bakersfield, Californiz, known 2s Sandeut (a%




