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Decision S4 08 1.22 AUG 11984 

BEFORE ~HE PUBLIC UTILITIES CO~!!.uSSlo!; OF THE STATB OF CALIFOR1UA 

UNITED TRANSPORTATION UNION, 
CALIFORNIA STATE LEGISLATIVE 3OA.~, 
a labor o~~ization, 

Co::plainant., 

vs 

SOUTHERN PACIFIC TRANSPORTATION 
cor!pA...~, a co~:?ora'tion, 

Defendant. 

) 
) 
) 

~ 
) 

l 
) 
) 

Case 84-05-105 
(Filed May 31 , T984) 

-----------------------------) 
E:i lc.eb rand , I-lcLeod & ~elson, Inc • ., by Pree.erick . 

L. Nelson, Attorney at Law, J. L. "Ji:" 
EVa:ls, Lawrence M. !'Ia..."'ln, Attorney a.t Law., anc. 
James P. Jones, for Unitec. Tr~"'lsportation 
Union, co::plainan't • 

Dorene M. Curtis, Carol A. Earris, and John 
q D • S F+h A+· • ~ ~ J .... ac on~c :l"" I; "orneys a ... JJaw., ... or 
Southern Pacific Tr~"'lsportation Co::pany, 
c.efene.a.."'l t. 

Frec.a Abbott, Atto~ney at Law, and R. w. 
PrlVe~~e., for the Comcission staff. 

o ? I N ION -------
St~tecent of Facts 

l~!ay 31, 1984 co::plaina."lt United Transporta.tion Union filed 
this complaint, alleging that c.efenea."'lt Southern Pacific 
Tr~"'lsportation Company required its railroad operating personn~l to 
make walking inspections purs~"lt to defenda."lt's Operating Rules 827 
and 829 in an a~ea between Sa."ldcut and Cable on defendant's San 
Joaquin Division despite the alleged lack or inadequacy of physical 
walkways as reCi.ui~ed by COl:l::lission Gene~al O~c.er (GO) 118, thereby 
exposing these personnel to the possibili-:y 0'£ severe personal injury 
0:- fatality !ro:l falls, a possibility cocpounded in nightti:J.e hours • 

- , -



•• 

• 

• 

C.84-05-105 ALJ/bg 

Co~plain~nt asse~ted futile past in~o~mal atte:pts to obtain 
alleviation of these allegedly unsafe conditions" and asked that the 
Co~ssion issue an i:=ediate cease and desist o~der prohibiting 
defendant iro: ~equi~ing such walking inspections in the area until 
the matter was he~~d by the Coc:isslon. 

Based upon the allegations and verified stat~cents of the 
co~plain~~t" the Coc:ission found that a present d~~ger appeared to 
exist which ~erited i:cediate relief, and accordingly, on July 5, 
1984, .pending hearing and a detercination of need for continued 
restraint" ordered detendant to cease and desist from application of 
those portions 0;: defenda..~t 's Rules 827 and 829 which would require 
walking inspections of stopped trains in the area. 

A duly noticed public hearing was be~n before 
Ad~inistrative Law Judge (ALJ) John B. ¥eis$ in San ?r~~cisco on 
July 23 and 24, 1984. 1 At the outset the parties were specifically 
advised by the AlJ to address as the initial issue whether or not the 
July 5, i984 Cease ~~d Desist Order should be vacated or continued, 
so that the CO:::lmission could take action on that issue at its 
Au~st i, 1984 ceeting. The ALJ also instructed co~plain~~t that it 
had the burden of presenting convincing evidence of continuing clea~ 
and present dange~ in the Sandcut-Cable ~ilieu. The proceeding is on 
calen~ar to ~esu:e on August 30 and 3i, 1984. At the twO-day hearing 
co~plainant entered into evidence nu:erous exhibits and the testi:ony 
of its witnesses J. ? Jones, Union Assist~t Legislative Directo~; 
M. Bannister, defenda..."lt's :arsxe~an; v. J. Evans, Santa. Pe's Conductor­
Brake:an; and J. Sieve!"s, defenda."lt' s Conduetor-3~akeI:lan. The s·taff 
entered an exhibit and the testimony of T. ? H~~t, Sr., 
Transportation Operations Supervisor. Deter.da...~t entered into 

1 Both complainant and defendant appeared with well-experienced 
attorneys in train prepared to take up the cudgels o~ preemption were 
that issue raised. A!ter brie~ dialog off record both stipulated 
that should the issue be raised it would be reserved to briefing. 
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, evide~ce an ~8-minute video tape, 11 pages o~ pho~ographs, and the 
testicony of R. Br~~stetter, Sou~hern California Regional Engineer, 
and G. A. Greblo, ~~til recently Assistant Superinteneant, San 
Joaquin Division. A't conclu.sion of 'the second day of heari~g 
defene~~t filed with the ALJ its Petition for Vacation of Cease and 
Desist Oreer. ~he AlJ provided cO::lplain~~t ~~d sta!~ one day to file 
a response. 30th did. ar~ing for continuing the Cease a~d Desist 
Order. 
DisC'U ssion 

• 

Sai'ety, as relative here, si:lply ::le'a~s such. freeeol:l fro::: 
danger to li~e, health, ~~d welfare as the nature of the ecployment, 
ane the place of 'the e:ployment, will reasona'Oly per:li t. A..~ e:t:,Ployer 
has a duty to provide his employees a sate place to work. This eoes 
not ::lean the absolute elil:lination of danger, but does ::lean that the 
place of work be as secure as the exercise ot reasonable care by the 
employer can :~e and keep it. The duty is a continuing one. It 
does not suffice that the e:lployer ::lerely put the place of work in a 
reasonably sa!e co~dition once and then allow it to deteriorate or 
tail to c~in~ain it. It :us~ reasonably be kept continuously a sa~e 

• 

place to wor~. And such duty is as applicable to a ~ailrond roadbed 
as to a :achine shop-

Ee~e the work place is the ;;-:lile stretch between S~~dcut 
~~d Cable. The evidence introduced at the hearing was tha't this 
stretch is an old roadbed ~ollowing the original route opened in 
August of ~876~ ~~d that the subsurface of all except five miles is 
only 15 feet wide. Today, a 17-!oot oini:u: is necessary to provide 
standa~dwa~~ays under GO 118. To bring the entire st~etch up to 
this st3...~darc. would require :ulti:illion dollar relocations and 
reconstructions which ~he railroad considers :lust be acco:plished 
only as syste::l priorities and available funes permit-

!n addition~ the stretch continually is undergoing 
::laintenance caused by the heavy tr~ffic de:ands o~ the two railroads 
(defendant and Atchison, Topeka and S~~ta Pe) using it so that a:most 
always there is routine :aintenance work in progress and unco:pleted 
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on a portion at any ti~e. The consequence is that track materials~ 
ballast~ rails. etc. are placed along the ties, ~~d some ballast 
profiles not yet dressed to st~~dard provide the only walkways. 

The evid.ence introduced by u..~ion and st~! witnesses at the 
hearing July 23 and 24. 1984 tended to confirm that walkw~y 
conditions in numerous areas were not only not standard~ but also 
presented substantial hazards in some locations, and in others 
walkways were virtually nonexistent so that crew members walking the~ 
could sustain severe personal injur.1 ~~d/or fatality !rom falls down 
long and steep grades and drop offs. The railroad presented 18 
minutes of video tape ~~d a number of still photographs which tended 
to show its efforts to a:leliorate some of the cOtlplained of 
situations, and that there were stretches of roadb·ed which 
constituted safe work places. 

We need not consider whether ~O 118 applies to all or only 
to newly constructed or reconstructed sections of track, as the 
railroad contends. We are concerned here with the basic safe working 
conditions of the train crews in the work place as they tind it.. The 
problem at hand rests with the railroad~s application of ita Rules' 
827 and 829 to the 33-mile stretch. We are not unaware of the 
importance of full support by this Co:zission to railroad management 
in requiring compliance with its established rules ~~d regulations. 
We C~~ and do require the railroad's o~~icials to see that their 
rules a~e co~plied with and that violations are severely dealt with. 
But the application o~ ~hese rules must fi~st be a reasonable 
application. 

Wi tnout indulging in semantics, the inspections we are 
concerned here with are those required when trains are stopped for 
any reason ai'ter departing ini tial st3.~ion ~~d prior to arrival on 
receiving track at terminating station or established inspection 
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points. They are the nonemergency routine inspections2 and 
generally !all into three types - standing, rolling, and running. 3 
The purpose of these inspections is to take the opportunity given by 
the stop to give the train ~~ additional inspection even though there 
has been no indication o! problems. The inspections are to detect 
possible defects which :ay lead to equipment failure such as hot 
journals and bearings, shifted 10Q.ds, broken flanges, cracked wheels, 
loose bolts, dragging equip:ent, leaks of dangerous hazardous 
materials !rom the side of a car, sticking brakes, smoldering fires, 
air leaks, etc. It is co~on practice in accordance with operating 
rules and allegedly in the interests of safety to conduct train 
inspections as frequently as practicable. 

In our opinion a proper consideration of overall safety 
should give due regard to the desirability of these inspections, but 
we do not conclude that this factor alone is controlling. The safety 
of the crew members who are called upon to perform these nonemergency 

• inspections is f~daoentally a greater consideration. 

• 

2 A train may be stopped under nonroutine e::lergency conditions, 
such as, for eXa:lple, grade crossing aCCidents,. break in twots of the 
train, actuation of hot box detectors, observation of the train being 
struck by work equip::lent or other ::loving objects near the tracks, the 
sudden ap?ear3-~ce of dust or s::loke in the train, or an undesired 
emergency brake action. When such a stop occurs, a train inspection 
is obviously necessa.~ and i::lportant to ascertain the problem, and 
whether it is safe to proceed. Such emergency situations require 
extraordinary response and this order is not intended to e::lbrace 
those situations. 

3 A st~nding inspection is one wherein the crew member walks along 
the s~~e of the train to make his observations, paying particular 
attention to any defects in the equipment or in the position of the 
lading which may be on the train. A rolling inspection is one where 
similar observations are made when the tra~n is rolling slowly past a 
given point or points where the train members are stationed. The 
running inspection is one wherein the train members observe the train 
anc ~ts lading while the train is in :otion along the track and while 
the train ::lembers are on the train. Here we are concerned only with 
the :f'irst two .. 
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We have no question that defenda.."lt does not want a.ny 
employee injured responding to a problem, as inspecting the integrity 
of a train. We note its "General Notice" r~le: "Safety is of the 
first ioportance in the discharge of duties" and the thrust of Rule 
108. But while the railroad's witnesses state that it requires the 
walking incpections only when "practicable"~ ~nd that it does not 
W3.nt employees tnkine personal risks in order to undertake such 
inspections. Rules 827 and 829 do not clearly a,nd unequivoeably state 

'. 
or itlfer any such. caveat in terms the average crewman can rely and 
act upon. We must agree with the union witnesses that the work 
"practicable" as it appears in Rule 827 applies to "as much of the 
train" as can be inspected in the time available rather than to 
whether or not the inspection itself oust be made. And stepping 
carefully or exercising car~ to avoid obstr~ct1one where adverse 
footing conditons do exist is not the point. Crew members cannot be 
reQuired to make routine walking inspections where the footing is 
substantially below standard or just plain dangerous • 

For thes~ reasons we conclude that a clear and present 
danger continues to exist and the public interest requires that the 
Cease and DeSist Order presently in effect as to this stretch of 
track should remain in'effect until !u~ther hearing on the matter. 
Because of the urgent nature of this determination it is not possible 
to p~ovide the normal agenda notice, and we will act today under the 
emergency provisions o! PubliC Utilities Code § 306(b). The order 
will be made effective as of the date of signature. 

OP.~!R 

IT IS ORDERED that defendant Southern Pacific 
Transportation Company, pending ~~rther order of this Commission, 
shall cease and desist from application of those portions of 
defendant's R-.lle-s 827 and 829 which would require wa.lking inS1>~ctions 
in nonemergency situations of stopped trains in the area be~~een the 
location near Bakersfield, Ca.lifornia, known as Sandcut'(a.t 
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approximately Hilepost 325) and the location nea:- Tehachapi, 
Califo:-nia~ known as Cable (at app:-oxi:ately Milepost ~58) on the San 
Joaquin Division of its rail:,oad. 

The Executive Di:-ector of the Comoission is directed to 
cause personal se:-vice of this order to be :ade upon Southern Pacific 
Tr~~sportation Company_ 

This order is ef!ective today. 
Dated ______ AU __ G~~7~19~84~ ______ , at S~~ FranCisco, California. 

C"~~~~,~.: o~e~ Pr~~¢i:'::'ll C. Gre,,_ 
b(. ~:::.e ::cccc$al'ily ..::.~:;¢:t. ~ 
:.ot. ~:-t.1 c1;>at.c 
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W!LL1~l1 T. Bt .. CLZY 
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We have no question that defendant does not want any 
e~ployee injured responding to a problem, as inspecting the integrity 
of a. train. We note its "General Notice" rule: "Safety is of the 
first import~~ce in the discharge of duties" ~~d the thrust of Rule 
108. But while the railroad's witnesses state that it requires the 
walking inspections only when "practicable", and that it does not 
want employees taking personal risks in order to undertake such 
inspections, Rules 827 a.~c. 829 do not clearly and unequi v:.o-c:ably state 
or infer any such ~aveat in ter:lS the average cr)~w~ rely and 

act upon. We must agree with the union witnesses/that the work 
"practicable" as it appears in Rule 827 appli to "as much of the 
train" as can be inspected in the time ava'_able rather than to 
whether or not the inspection itself mu~~ be made. And stepping 
carefully or exerciSing care to avoid obstructions where adverse 
footing condi tons do exist is not .' e point. Crew members ca..'i.notoe 
requirec. to m~e routine walking .nspections where the footing is 
substantially below standard or just plain c.angerous. 

For th~se reasons w conclude that a clear a.'i.d present 
da..'i.ger continues to exist a.d the public interest requires that the 
Cease anc. Desist Order pr ~ently in effect as ~o this st~etch of 
track should :-ema.in in e fect until fu:-the:- hearing on th.e tl3.tter. 
3ecause of the urgent. tu:-e of this dete~mination it is not possible 
to provide the nor:al agenc.a notice, a..~d the order will be made 
effective as of the signtltu:-e. 

o R D E R -------
Il IS gRDERED that defend~~t Southern Pacific 

Transportation dOQpany~ pending further order of this CommiSSion, 
shall cease ani desist from ap~lication of those po:-tions ot 

I 

defendant's R~es 827 and 829 which would require walking inspections 
in none~ergenby situations of $to~ped trains in the area between the 
location near Eakersfield~ California~ known as Sandcut (at 
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