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Decision --..254;99.;,006 September 6, 1984

BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

In the matter of the application of)

Environmental Defense Fund £or the )

Comnission te authorize an award ) Application 82-71-43
for its attormey fees and expert ) (Filed November 23, 1982)
witness costs for its participation)

in OII 26.

OPINION

Environmental Defense Fund (EDF) seeks an award of
attorney fees and expert witness costs for its participation in
OI1 26. OII 26 was an investigation into the electric resource
pPlan and alternmatives of Pacific Gas and Electric Company (PG&E)
and the ratemaking implications and options relating to the various
plans. It was issued in 1978 and was concluded by Decision (D.)
82-09-066, issued September 22, 1982. EDF's pleading seeking
attorney £fees and exper:t witness fees was filed two months later
and was given a new application number by the Docket Qffice.

PG&E and the Commission staff filed

B s

oriefs on May 6, 1983 in response to EDF's application. The
staff supports the application, if EDF can make a showing of

£inancial haxdship but opposes an award to EDF if it would resul:s

in @ windfall to EDF, that is, if EDF has been previously

compensated for its work. The staff also urges the Commission to
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advise EDF to limit its request to expenses directly related to its

OI1 26 presentations. PG&E opposes the application. EDF filed a

zeoly brief en June £, 1983, wherein it has demonstxated that it reets the significant
finanecial hardshin test vreviously applied v this Commission.

Because of its participation in Application (a.) 59308,

the Harry Allen/Warner Valley Energy System (Allen/Warner) cert-
ification proceeding, EDF was aware of the Commission's intention
to enact rules and procedures for fee and cost applications (OII
100, issued November 13, 1981). Since the new rules and procedures
could not be followed until they were issued, EDF sought, in this
application, filed well before the Commission's decision inm OIT
100, an interim order determining that EDF is eligible for an award
in OII 26 pending the issuance of, and EDF's compliance with, the
new rules and procedures to arise out of OII 100.

On April 6, 1983 the Commission issued D.83-04-017 in OII
J00 wherein it adopted Article 18.6 of the Rules of Practice and
Procedure, containing procedures for awarding reasonable fees and
costs to participants in its p:oceedings. The decision was -
effeczive,on the date of issuance. In Rule 76.32 of Article 18.6
the Commission explained how the rules would apply as follows:

"These rules will apply to issues raised subsequent

to the effective date of the order promulgating
these rules in any pending cases, applications,
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investigations, and rulemakings, and to all cases,
applications, and investigations filed on or after
the effective date of the order promulgating these
zales, without wegard to the formal starus of the
matter on the effective date of these rules...”
(D.83-04-017, pp. 56-57.)

In cthe two paragraphs of the opinion immediately before
adopted Rule 76.32 the Commission explained its reasoms for
ado?ting that Tules, as follows:

"We agree that it serves us and prospective
participancs well if it is clear at the outset to
which proceedings the rules apply. These rules
are Intended to apply to issues raised subsequent
to the effective date of this order in pending
proceedings and to proceedings initiated after the
date on which the rules have become effective. A
proceeding will be deemed initiated on the date an
application or complaint is £iled or an oxder
instituting investigation is issced.

"The application of these rules to issues raised
subsequent to the effective date of this order and
to matters £iled on or after the effective date of
the order promulgating these rules is in no way
designed to affect the requests of EZDF for
compensation for its participation in A.59308 and
QII 26. These Tequests are presently pending
defore us and will be addressed on their owm
nerits in each proceeding.”

T is clear from the quoted language that the Commission
specifically resexved its authority to decide the issues raised by

EDF's then pending requests for compensation in A.59308 and OII 26.
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By indicating that these pending requests would be addressed on
their merits in each proceeding; the Commission signalled its
intention to review these requests umder its extant guthority to
make compensation awards. We f£ind that EDT is eligidle for an
award of fee for its participation in OII 26 under our traditional
Seczion 701 authority. Our decision gives EDF thirty days to Iil
a verified statement setting forth the amount of such fees ard
costs and justifying their reasomablenmess. Staff and PGEE will
have fifteen days to respond to EDF's statement.

A discussion of our jurisdiction to mske this eligibilicy
determination follows:

EDF cites CLAM v PUC, 25 Cal.3 d 891 (1979), D.93724,
/ and 011 100 in suppor:

dazed November 13, 1981, in A..59308,l
of its claim that the Commission has authority to award fees and
costs in QLI 26. We will comsider eack of these authorizties in
turn.

CLAM v PUC actually invelved =wo comsolidated cases. In

CLAY v PUC the court held cthat CLAM was entitiled to an awazrd of

fees; however, in TURN v PUC the court held that TURN was not

1/ EDF's request for compensation for its application in A.59308
was resolved by agreement with the affected utility companies.
See D.83-10-044, dated Qctober 19, 1983, im A.59308.
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entitled to an award of fees. While CLAM is cited for a variety of
propositions by all parties, it is actually not controlling on any
of them. This is so for the reasons stated by the Cogmissionff1 
in its Answer to Petitions for Wrir and Review f£iled in Septenmber

1983 in Supreme Court Cases SF 24603, 24605, and 26606. In is

answer the Commission defends D.83-04-017 in
Il 100,adopting‘Rules of Procedures for awarding fees in our
proceedings. The principal issue in the three petitions for writ
of review is whether the Commission has authority to adopt rules

for awarding fees to participants in its proceedings. The

- -

Cormission contends that CLAMY v PUC is not comtrolling on that questicn
because of the lack of majority opinion on any principle of law.
The amswer arzues as follows:

"The Petitioners assert that CLAM is controlling on
the question now at issue [the Commission's
authority to adopt rules for awarding fees]
because it decided reimbursement of attorney fees
could only be awarded in a quasi-judieial '
proceeding. However, this assertion is not borne
out by the decision itself. As the Commission
points out in D.93724, the justices whose
concurrences were necessary to decide each of the
twe cases disposed of concurred in the result but
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not in the ra:ionale.g/ Only Justice Mosk
believed the question of the Commission’s
jurisdiction to award attorney fees turned on
whether the proceeding was guasi~legislative
(where no jurisdiction was believed to exist) ox
quasi=-judicial. Chief Jusctcice Bird and Justices
Newman and Tobriner believed the Commission has
Jurisdiction to award fees in any proceedings
(whether guasi-legislative or not) which is 'on
the record'. (CLAM, supra, at p. 918.)

"In contrast, Justices Clark, Richardsom and Manuel
agreed with Justice Mosk that the Commission
lacked authoricy to award fees in ratemaking
proceedings, but did so in the belief that the
enactunent of Section 1021.5 of the Code of Civil
Procedure barred the Commission from awarding fees
in any proceeding. On that basis these three

judges would have affirmed beth Decisions. (Id. at
Pp. 916, 917.

. "Given this lack of agreement among the members of
the court, CLAM is neot binding precedent for any
of the opinions discussed above.”

2/ [Footmote not in quote.] In paragraph 1 of Justice
Richardson’'s concurring and dissenting opinion, which was also
signed by Justices Clack and Manuel, he says: "1 concur with
parts I, III, and IV of the majority opinion and in its holding
that the Public Urilicies Commission lacks the authority to
awazd attorney fee's in quasi-legislative ratemaking
proceedings.” However, it is obvious £from the succeeding
paragraphs of his comcurring and dissenting opinion that he
agrees only with the holding of Mosk's opinion, since his
reasoning applies equally to awards of attorney fees in quasi-
legislative and quasi-judicial proceedings.
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The answer cites Article VI, Section 2 of the Califormia
Constitution, a numbexr of Califormia Supreme Court cases, and
Witkin's California Procedure, which discusses split decisions and
concludes that: "Such a decision, however, it not a binding
precedent on the reasons assigned in any of the opinions, for all
are minority opinions. (6 Witkin California Procedure, Appeal
Section 491.)" It concludes: )

"It necessarily follows that CLAM merely disposed

of the two cases it addressed. CLAM does not

support the petitioners's assertion that the

Commission’s jurisdiction to award fees is limited

to quasi-judicial, reparation proceedings. Even

less is it support for their suggestion that CLAM

bars the Commission from adopting the

comprehensive set of rules by which it proposes to

adninister £ee awards."

Thus, CLAM v PUC does not provide a rationale for deter-
uining whether or not the Commission has authority to award fees
for participants in its proceedings or to enmact rules for making
such awards. The most that can be said for the éase is that, by a
sum of different opinions, CLAM won and TURN lost.

We next address EDF's citation of D.93724 in A.59308, the
Allen/Warner certification proceeding. D.93724 is devoted mainly
to distinguishing the opinion of Justice Mosk in CLAM. The
decision ¢oncludes that although the Allen/Warner proceeding is

quasi-legislative under CLAM, EDF may nevertheless apply for
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compensation for its participation in that proceeding, because the
Commission has resolved the underlying policy concerms expressed by
Justice Mosk in CLAM. What D.93724 does not do, however, is to seT
forth what coustitutional or statutory provisions or decisiomal law
comstitute the basis of the Commission's ju:isdictionvfor awarding
compensation to participants in its proceedings.

EDF also cites OII 100 £for the proposition that the
Commission has authority to award fees and costs in QI 26. OQII
100 was issved November 13, 1981, on the same day that D.93724 in
A.59308 was issued. An iInitiatory ovder, OLL 100 merely cites
D.93724 for the proposition that "this Commission has the
jurisdiction to award attorney, witnmess and related fees to public
participants...and all Commission proceedings and what have
traditionally been described as quasi-legislative proceedings
(e.g., application proceedings and cersain Commission
investigations) as well as in quasi-judicial proceedings.” No
rationale was mentioned beyond that supplied by reference to
D.93724.

We believe there are constitutiomal and statutory
provisions that authorize us to award attorney fees. Article XII,
Section 2 of the California Comstitution states: "Subject to

statute and due process, the Commission may establisn its own

procedures.”
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Consistent with that Constitutional provision, the legislature has
enacted Public Utilities Code Section 1701,2/ which states:

"All hearings, investigations, and proceedings shall be governed by
this part and by rules of practice and procedure adopted by the
Commission...” Citing these provisions, our staff argued in OII
100 that the Commission has autherity to determime its own
procedures and To issue procedural rules setting up & public part-
icipation program based upon the reimbursement of.cettain fees and
expenses incurred by qualifyiﬁg participants. Although D.83-04-017
did not explicitly rely on those provisions to support its
establishment of procedural rules to compensate participants in
Comnission proceedings, that reliance may be implied from
Conclusion of Law 5, which states: The Commission may...establish
a procedure to compensate qualified public participamts for their
participation in matters before the Commission.” In our brief to
the Supreme Court in answer to the petitions for writs of review
regarding D.83-04-017 we have cited Section 1701 as a

basis for c¢oncluding that the Commission has jurisdiction to issue

the procedural wules such as those in OII 100.

3/ All zeferences hereafter to section numbers are to the Public
Utilities Code unless otherwise indicated.
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The Commission also has the power and jurisdiction under
Section 701 to supervise and regulate public utilities and to do
whatever is necessary and convenient in the exercise of that
supervision and regulation. The California Supreme Court
has limited the scope of Sectionr 701 only to the extent that the
things which the Commission may do in the supervisiorn and
regulatién of public utilities must be cognate and_germane to that
power and jurisdiction. Justice Mosk im CLAM recognized the
necessity of public participation in our proceedings. The
Commission's findings and comelusions in OIT 100 established the
. relationship between compensation and the participation of the
public irn our proceedings. There can be no doubt then that
compensation of the public for their participation in our
proceedings is closely related to our supervision and regulation of
our public utilities and is in faect necessary and convenieﬁt in the
exercise of that supervision and regulation. We have no hésitafion
in §aying as a general proposition théc the compensation of
participants in our proéeédings is cognate and germane to 6ur
sevpervision and regulation. It is appropriate, relevant to, and

has an affinity to our regulation.
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We conclude that Section 701 authorizes us to award
compensation te EDF for its participationm in OII 26.&/ The
factual details of that participation are key to our conclusion.

Many of the issues which were examined in OII 26 were
raised initially in PG&E's 1978 general rate case where EDF
appeared and presented testimony regarding the company's resource
plan. Although we did not adopt EDF's request for a rate of return
penalty in that case, we were highly impressed with ité showing
which stressed the importance of conservation and alternmative
energy resources in utility resource planuning.

EDF's participation in the 1978 rate case led us to issue

0Ll 26 where we intended specifically to consider PG&E’'s plamning

process and determine whether a rate of return penalty for

é/ We note that, but for the restrictions on filing which we
placed on applications for fees pursuant to Q0II 100, EDF's
application would have been. covered by those rules. Wnile the

application does not, strictly speaking, fall within those rTules,
this Commission may, for purposes of regulatory consistency, use
the OII 100 rules as 2 model for amalyzing EDF's ultimate Request
for Fees. Since EDF itself has already met the spirit of the .
genexric OII 100 rules in respomse to staff's comcerns, with respect
to a showing of financial hardship (Reply of EDF, filed Jume 6, -
1983) it is reasonable to expect EDF to pattern its Request for
Fees after the requisites of Rule 76.26 (Article 18.6).

I

4
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imprudent planning was appropriate. When we issued QII 26, we

. s . . . . 2/
trongly urged EDF to participate iz that investigation.™

2/ The importance of EDF's contribution to the 1978 general rate
case I1s evident from the decision we issued in that proceeding.
In D.89316, 84 CPUC 258, 287, we stated:

The EDF participated exteunsively, and presented numerous
meritorious seggestions and observations. We are impressed by
witness Willey's testimony. Today we are issuing OII 26 to
fully explore PG&E's resource plamning, both short-and long-
tern for as IDF points out:

"The Commission's recent experience with SOGE and
Suncdesert shows the importance of timely review,
by it, of at least the major elemeants of a
utility's long-range supply plan. It alse
highlights the importance of undertaking such
review in comprehensive fashion, not merely plant
by plant as each one is proposed. (EDF opening
brief, p. 13.)

In addition to OII 26, we are orderiag PG&E =0 commence
izmediately studies or, among other things, genmerating facility
repowering. We would mot be discharging our duty to the
ratepaying public if we failed to actively oversee the
reasonableness of proposed utility resorrce plans.

EDYF believes PG&E has set its coumsezvation goals too low and
understates the potential for conservation. It is EDF's
recoumendation that PGEE's rate of retum be reduced resulting
in a gross revenue weduction of $79.8 million.

With regazd to the significance we attached to OIl 26, we
stated:

"We expect timely responses by PG&Z to the data requests of
the staff and interested parties in that 0II, for the
issues to be addressed are cxritical and we must explore
ther as rapidly as possidble. The policy conclusions we
Teach as a vesult of OII 26, in which EDF mav and should
participate, will be implementec. Anc In sudsequent rate
proceecings we can insure prudent resource policies are
followed; if they are not, we can impute the operating
efficiency as suggested by EDF in adopting a reasonable
Kggtd ear Tesults of operatioms. Id. at 289. (Emphasis

e

-12-
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OI1 26 was divided into three phases. Phase I concerned
repowering, maintenance, and small hydroelectric generation. Thase
I1 dealt with PG&E's efforts in the area of cogeneration. Phase
III dealt with the methodological validicty and vsefulness of EDF's
computer model ELFIN. EDF is requesting fees and costs for its

participation in Phases II and III.

Phase I1: The Cogeneration Penalety

As 011 26 vnfolded, most of the attention focused on the
issues raised‘in ?hase II and Phase III. Phase II on cogeneration
was taken uwp first. Seventeen days of hearings were held beginning
in Aprzil 1579. though EZDF did not présent witnesses in this
phase of the investigation, it actively cross-examined PG&E and
staff witnesses and filed an extensive brief. The testinmony of EDF

itnesses in PG&E's 1978 rate case was incorporated into the record
of OII 26 by official notice. Throughout Phase II, EDF maintained
that PG&E's cogeneration efforts were inadequate and that the

Comnission should impose a rate of return penalty on the company.

=13~
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In D.91107 issued om December 19, 1979, we adopted EDF's

recommendazion and assessed a 20 basis point ($14.4 milliom)
penalty against PG&E for inadequate development of cogeneration,
2 CPUC#24 596, 728-29. 1In that decision, we stated:

"In Decision No. 91109, in OII 26, issued today,

we have found PG&E's efforts to promote the
development of cogeneration to have deen

seriously inadequate. Upon this basis we have

concluded that PG&E's authorized return on
equity for its Electric Department opexations
should be reduced by 20 basis points. The
record as to other aspects of PG&E's
counservation effort is inadequate to justify
imposition of a further negative rate of return
adjustment.

PG&E's lack of success or imitiative in
developing cogeneration capacity has been an
issve in PG&E's two previous zate applications
(Application Nos. 55509/10 and 57284/5). More
Tecent review of this issue in 0II 26 has
demonstrated that PG&E, despite the Commission's
continued promotion of cogeneration, has
continued to neglect this promising new source
of capacity. There is evidence in the record of
OI1 26 of a substantial currently available
veilizy~-identified cogeneration potential of at
least 2,000-3,000 MW in PG&E's service area that
PG&E has not vigorously pursued, despite its
$g?g§de:ation of some projects since the eazly
s.

Thus, we found in Decision No. 91109 in QLI 26
that the arguments regarding the insufficiency of

PG&E's cogenmeration program continue to be compel-

ling. We therefore conclude that a reduction

should be made in PG&E's authorized rate of return

in this gemeral rate proceeding to reflect PGRE's
poor performance.
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EDF's contribution to this outcome is evident from an
examination of Section E of D.91109, 3 CPUC2d at 28-33, where we
discussed PG&E's performance in the cogeneration area. In that
section, we set forth in conmsiderable detail our reasons for
finding PG&E's efforts inadequate and extensively weferred to the
hearing record developed in Phase II. In numerous Iinstances, our

decision cites facts elicited by EDF through cross-examination

of dompany witnesses.8/

6/ TFoxr example, cross-examination by EDF established that:

(1) While management had identified significant
cogeneration potential as early as 1977, there
was no direct link between identification of
this potential and its ultimare consideration
in the utility's Tesource plan, whereby funds
could be budgeted Zfor its development.

(TR 612-525)

Even the most promising cogenmeration potential
(e.g., & large natural gas user) may not find
ég?e%§ in PG&E's resource plan. (TR 622-3,

Managenent's inirial recognition of significant
cogeneration potential was not adeguately
pursued for comnsideration . in the resource
planning process. (TR 614-17)

0f 46 potemtial cogemerators using natural gas
which PGEE identified iIn 1975, the company was
studying only 8 for development. (TR 995-96)
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Phase II1: ELFIN Methodology

Phase III was devoted to examining the ELFIN computer
model developed by EDF £or finanecial and cost analysis of utility
resource plans. The output of that model had been an important
elenent of Willy's testimony in the 1978 rate case. Hearings were
held on this subject in late-1979. EDF presented two witnesses who
testified at length about the ELFIN model. EDF also cross-examined
PG&E witnesses ad filed a brief addressing the Phase III issues.

While Phase III did not result in the type of dramatic
actiorn we took in Phase II, it has had farreaching results. Phase
III and EDF's active participation therein established the
theoretical and practical usefulness of computer wmodels in
analyzing utility resource plans. In D.82-09-066, we recognized
the value of such models in examining resource planning from a cost
and financial perspective. We stated:

"The advances made in our ability to analyze

utility resource plans and the Implementation

of avoided cost pricing for small power

purchases stemmed in large part from the initial

phases of OII 26. Notwithstanding our decision

not to adopt a particular approach to analyzing

resource plans as Commission policy or o wvalidate

a particular computer model for use by staff and

other parties, we councur with EDF that the phase of

hearings in OII 26 regarding these topics was

highly productive. The testimony and evidence

presented by all parties greatly erhanced our

Kaowledge of computer-based supply planning.”
Id. at 17.
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In that decision, we also acknowledged the practical value of the
ELFIN model and pointed out that it had beern used by our staff in
the Earry Allen/Warmer Valley and OII 42 proceedings. Id. 12.

Subsequent experience has confirmed the value of compurer
zodels in resource plaznning. In fact, the importance of these
models as analytical tools is so great that we recently provided
for all Interested parties to have "total and complete access” to
the GRASS and MARCOST models msed by PG&E. D.83-12-068 at p. 358.
The procedures governing such access are now being developed in the
OIR 2 proceeding.

Fiadings of FTact

1. EDF's participation in PG&E's 1978 generazl rate case was
. & Key factor in our issuwance of OII 26.

2. 1In Phase II, EDF actively cross-examined PG&E and staff
witnesses and filed an extensive brief on the adequacy of PGEE's
cogeneration efforts.

3. EDF's cross-examination of company witnesses helped to
establish the inadeaquacy of PG&E's performance in the cogeneration
area.

4. EDF's participation substantially coatributed to the

assesszment of a $714.4 million penmalty against PG&E in Phase Il.

-17=
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S. Ia Phase II1I, EDF presented two witnesses, cross-examined
PG&E witnesses, and filed a brief on the ELFIN model.

6. EDF's participation in Phase III helped provide a new
analytical framework for examining utility resource plans and
demonstrated the economic benefits of conservation and alternmative

energy developzent.

Conelusion of Law

1. CLAM v PUC is not controlling on the question of the
Commission's authority to awaxd compensation to partic¢ipants in its
proceedings decause it lacks a majority opinion other than as to the
vltinate disposition of the two cases.

2. TUnder Arcicle XII, Section 2 of the Califormia
Constitution, the Commission has authoricy to establish its own
procedures.

3. Under Section 1701, the Commission has authority to adopt
its own rules of practice and procedure.

4, Acting under the avthority granted by Article XII, Section
2 of the Califormia Coustitution and Section 1701 the Commission in
OII 100 adopted rules of procedure providing for awards of
coupensation To participants in its proceedings. (D.83-04-017,

dated April 6, 1983.)
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5. Section 701 authorizes the Commission to supervise and
regulate public utilities and to do whatever is necessary and
convenient in the exercise of that supexvision and regulation, so
long as the Commission's actioms ae cognate and germane to that
power and jurisdiction.

6. Compensation of participants in our proceedings is cognate
and germane to our supervision and regulation of public utilities.

7. Section 701 authorizes the Commission to award
compensation to participants in our proceedings. _

8. An award of compensation to EDF for its participation in
EDF is necessary, convenient, cognate, and germane to our regulation
of public utilities for the reasons set forth in the discussion.

9. EDF's application for an order finding it eligible for an

award of compensation for its parcicipation in OIT 26 should be

granted.

10. EDF £iled a xreply brief on Junme 6 1983, whereinm it has

-r

demonstrated that it meets the significent finencial haxdship test

previously applied by this Commission.
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1. Within 30 days of the effective date of this deciSién,
Environmental Defense Fund (EDF) shall file a verified statement
setting forth its attormey's fees, expert witness fees, and other
costs which are directly related to its participation in Phase IX
and Phase IIX of OII 26. This statement shall be supported with
information justifying the reasonableness of such fees and costs;

2. Pacific Gas & Electric Company (PG&E) and the Comﬁissionv

Staff shall have 15 days from the day EDF files its statement to

£ile comments on EDF's request.
This order becomes effective 30 days from today,

Dated_September 6. 1984  at San Francisco, Califormia.

I will £file a3 written Leonaxrd M. Grimes, Jx,
concurrence., P*esm&ent

. \ RIVE Victor Calvo
Lsgﬁﬁﬁfdﬁg_c‘ S, IR Priseilla C. Grew
. - Denald Vial

Commissioners

I dissent.

WILLIAM T. BAGLEY |
Commissioner X CERTIFY TEK* e “’C ~*SION
":"n- -\A- ;.nOVED J' - “' J‘:.
. hha&bs-th\\.m .h‘dm . | . l /
N
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COMMISSIONER LEONARD M, GRIMES, JR., Conéurring:

In this order, we perform an act of recognition which, in my opinion, is
long overdue. Technically. we are deciaring that the Znvironmental Defense
Fund is eligible to Ye awarded intervenor funding for its participation in a
Commission investigation. More significanc?}, we are acknowledging a
pioneering effort which helped change the way utilities and regulators view the
electri¢ generation resource planning process. I think it is fair to say that
there was one set of realities before LOF presented its proposzls to this
Commission and a different set of realities today. I 2lso:feel confident in
saying that, for many reasons, things will never be the same again.

IT my be easy to forget that there was a time, only 2 handful of years
2Go, when electric utility resource plans did not contain alternative énergy
elements, when those utilities were not pu}chasing power from small private
procucers, when they were certainly not offering “avoided cost* payments to
small power producers. This was also a time when utilities were not a1w3ys
pushed to deﬁonstrate that they were pursuieg the lowest Cost projects and when

Commission ¢id not always delve into the computer programs underlying utility

resource nians.,

It is not realistic to give ENF ali of the credit for the fact that these

things have changed. On the other hand it cannot be ceniec that SOF serformed
a pivotal role. That organization presented expert testimony in the 1978 PGEE
rate case and supported its analysis with the oroduct of its own computer
program. EDF argqued that PGEE was not pursuing a jeast-cost resource plan and
that they were, therefore, underempnasizing conservagion. load management,

cogeneration and other aiternative sources.
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In response, this Commission established QII 26 and incorporated al) of
EDF's work by reference. 1In that investigation, we first found PGAE's efforts
Lo cevelop cogeneration to be insuffigient. We tnen penalized PG&E's
shareholders in a manner that returned over Sld‘miTTion to the company’s
ratepayers. More importantly. we sent a message to 21l of California's
electric utilities and the financial coommunity that was ciearly understood.
Soon, alternative generating sources were seriously introduced into:aTT of |
their resource plans. .

In 01 26, we also established the “avoided cost” pricing standard for
tility small power purchases and that standard was later adopted nationally.
In addition, that investigation helped to s01idify the use of computerized
planning 2nalysis by our own staff. We enhanced our understanding of how
computerized planning works and, today, we require that utility planning models
be made available to 211 intervenors. As 2 New York Times editoriaf put it at
the time, it was as ¥ we were bringing the umire in from the outffeld.and
putting him behind the plate where he can éal? the halls and strikes.

in short, EDF was a catalyst in moving this Commission's regulation in
directions we should be quite proud of. We are certainly proud of our qzn
stafy and its contributions in developing all of these ideas, but we should
2150 be determined to encourage the type of creative intervention exemplified

by EDF's efforts in conjunction with OII 26.

1ssicner

San Francisco, California

' R T A
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Decision

BEFORE THEE 2UBLIC UTILITIES COMMISSION OF THE Stﬂff OF CALIFORNIA

In the matter of the application 0f)

EZavironnental Defense FTund Loz the )

Comnission to authorize an awaxd ) Application 82-11-43
for its attormey fees and expert ) (F¥led November 23, 1982)
witness costs for its participation)

in OII 26. g

ORLN

Envirormental Defense énd (EDF) seeks an award of
attorney fees and expert witness costs for its participation in
OI1 26. OIl 26 was an investigationm inte the electric resource
plan and alternatives of Pacific Gas and Electric Company (PG&E)
and the ratemaking implications and optioms relacting to the various
plans. It was issued in/ 1978 and was concluded by Decision (D.)
82-08-066, issuved September 22, 1982. EDF's pleading seeking

ttorney fees and expert witness fees was filed two months later
azd was given a new appiicgtion mumber by the Docket Office.

PG&E and/the staff of the Commission's Legal Division
£iled bdriefs on May 6, 1983 in response To EDF's application. The
staff suppor: ;ée application, if EDF can make a showirg of
<inancial hardship but opposes an awaxrd to EDF if It would result
in a windfall to EDF, that is, if EDF has been previously

compensated for its work. The staff also urges the Commission to
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entitled to an award of fees. While CLAM is cited for a varlety of
propositions by all parties, it is actually not ccntrolling on any
of them. This is so for the reasons stated by our~Legal Division
in its Answer to Petitioms for Writ and Revz ‘11ed in September
1983 in Supreme Court Cases SF 24603,/24605, and 24606. In its
answer the staff attorney defends e/éstLSSlon $ D.83=04-017 in
OII 100 acdopting Rules of P“oced es for awarding fees Iin our
proceedings. The principal 1ssne in the three petitions for writ
of review is whether the Commxss on has authority to adopt rules
for awarding fees to participants in its proceedings. Our staff's
answer contends that M v PUC is not comtrolling on that question

/
because of the lack of majority opinion on any principle of law.

The staff's answei/a:gues as follows:

"The Petitiomers assert that CLAM is cont*ollzng on
the question now at issue [the Commission's
authority to adopt rules for awardi ing fees]
becapse it decided reimbursement of attormey fees
cou!ﬁ only be awarded in a quasi-judicial
p*oceed.ng. However, this assertion is not borne
out by the decision itself. As the Commission
poiats out in D.93724, the justices whose
concurrences were necessary to decide each of the
two cases disposed of concurred iIn the result but
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The staff cites Arxticle VI, Section 2 of the Califormia
Constitution, a number of Califormia Supreme Court cases, and
Witkin's California Procedure, which discusses s kigfaecisions and
concludes that: "Such a decision, however, AT not a binding
precedent ¢on the reasous assignéd in of the opinioms, for all
are ninority opinions. (6 Witkin ifornia Procedure, Appeal
Section 491.)" The staff Briéf/concludes:

"It necessarily follows that CLAM merely disposed

of the two cases if addressed. CLAM does not

support the petiriomers’s assertion that the

Commission's jurisdiction to award fees is limized

to quasi-judigial, reparation proceedings. Even

less is it sypport for their suggestion that CLAM

bars the Commission from adopting the

compzebeq;ive set of rules by which it proposes to

administer fee awards.”

Ihu:}/CLAM v _PUC does not provide a rationale for deter-

nining whether’ or not the Commission has avthority to award fees

for pa:tic}pants in its proceedings or to enact rules for making
such aw§7ds. The most that can be said for the case is that, dy a
sum of/diffe:ent opinions, CLAM won and TURN lost.

We next address EDF’s citation of D.93724 in A.59308, the
Allen/Warner certification proceeding. D.93724 is devoted mainly
to distinguishing the opinion of Justice Mosk in CLAM. The
decision concludes that although the Allen/Warner proceediag is

quasi-legislative under CLAM, EDF may nevertheless apply for
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Consistent with that Coumstitutional provision, the legislature has
enacted Public Utilities Code Section 1701,§//vhich states:

"All hearings, investigations, and proceedig;s shall be govermed by
this part and by rules of practice procedure adopted by the
Commission...” Citing these prov'sions, our staff argued Iin OII
100 that the Commission has ority to determime its own
procedures and to issue progedural rules setting up a public part-
icipation progran based n the reimbursement of certain fees and
expenses Iincurred by qualifying participants. Although D.83-04~017
did nmot explicitly redy on those provisions to support Iits
establishment of procedural rules to compensate participants in
Coumission proceedings, that reliance may be implied from
Conclusion of Law 5, which states: The Commission may...establish
a procedure to compensate qualified public participants for their
participation in matters before the Commission.” In their brief to
the Supreme/ Court in answer to the petitions for writs of review

regarding /D.83-04~-017 our attorneys have cited Section 17071 as a

basis i;; concluding that the Commission has jurisdiction to issue

the protedural rules such as those in OII 100.

3/ All references hereafter to section numbers are to the Public
Utilizies Code unless otherwise indicated.
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The Commission also has the power and jurisdiction under
Section 7071 to supervise and regulate public utilities and to do
whatever is necessary and convenient in the exercise of that
supervision and regulation. The Califormia Supfgﬁe Court (in CLAM)
has limiced the scope of Sectiom 701 only to the extent that the
things which the Commission zay do in/ége supervision and
regelation of public uwtilities must be cognate and germane to that
power and jurisdictionm. Justice Mosk in CLAM recognizeﬁ the
necessity of public participation in our proceedings. The
Commission's £indings and conclusions in O0II 100 established the
relationship between compensation and the participation of the
public in our proceedings. There can be no doubt thern that
compensation of the/public for their participation in our
proceedings is closely related to our supervision and regulation of
our public utilities and is in fact necessary and convenient in the
exercise of that supervision and regulation. We have no hesication
in saying as/a general proposition that the compensation of
participants Iin our proceedings is cognate and germane to our
supervision and regulation. t is appropriate, relevant to, and

has an affinity to our regulation.




.
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5. Section 701 authorizes the Commission to supervise and
regulate public utilities and to do whatever is mecessary and
convenient in the exercise of that supervision and regulation, so
long as the Commission's actions ae cognate and érmane to that
power and jurisdiction.

6. Compensation of participante in our proceedings is cognate
and germane to our supervision aud/;;gulation of public utilities.

7. Section 701 authorizes the Commission to award
compensation to participan¥s in our proceedings.

8. An award of compensation to EDF for its participation in
EDF is necessary, copvenient, cognate, and germane to our regulation
of public utilities for the reasons set forth in the discussion.

9. EDF's/application for an oxrder finding it eligible for amn
award of compensation for its participation in 0II 26 should de

granted.

10. /EDF filed a reply-brief on June &, 1983, whe:ein it has
demonstrated that it meets the sionificent financia} haxrdship test
érévi?usly applied by this Cormission.

11. 'Since further £ilings are needed to- determine what
constitutes a reasonmable recovery, this order should be made

effective on date of signature,
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1. Within 30 days of the effective date of this decisiom,

" Environmental Defense Fund (EDF) shall f£file a verified statement
setting forth its attorney's fees, expert witness fees, and other
costs which are directly related to itsparticipation in Phase II
and Phase III of OII 26. This statement shall be supported with
information justifying the reasotableness of such fees and costs.

2. Pacific Gas & Elecgric Company (PG&E) and the Commission
Staff shall have 15 days from the day EDF files its statement to
file comments on EDF's request.

This oxder /is effective immediately.

pace  / SEP 61984

at San Francisco, Califormia.

I will file a written concurrence. IEZONARD M. GRIMES, JR.

LEONARD M. GRIMES, JR. Pro=idens
onmmissioner VICTOR CALYO
¢ PRISCILLA C. GREW
DONALD VIAL
Commissiorers

I ais3eﬁt-) I‘
WILLIAM To BAGLEY Commissioner




