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D •• :'S~ '09- 00& eCl.Sl.on '.". ~-" --- September 6, 1984 

BEFORE THE PUBLIC UTILITIES COMMISSION OF !HE STATE OF CALIFORNl& 

In the matter of the application of) 
Environmental Defense Fund for the ) 
Commission to authorize an a'(Nard ) 
for its attorney fees and expert ) 
witness costs for its participation) 
in 011 26. 5 

Application 82-11-43 
(Filed November 23, 1982) 

o PIN ! 0 N ----- .... -
Environmental Defense Fund (EDF) seeks an award of 

attorney fees and expert witness costs for its participation in 

011 26. 011 26 was an investigation into the electric resource 

plan and alternatives of Pacific Gas and Electric Company (PG&E) 

and the ratemaking implications and options relating to the various 

plans. It was issued in 1978 and was concluded by Decision (D.) 

82-09-066, issued September 22, 1982. EDF's pleading seeking 

attorney fees and expert witness fees was filed ~o months later 

and was given a ne-w appliCAtion number by the Docket Office .. 

PG&E and the ~mtlission -staff iil.e.d . '~-'-- ...... ~~ 

:'riefs on ~..a'V' 6 .• 1983 in reS1:>onse to EDF's A'O-olic8otio'O.. The .. ... ...... . 

staff supports the application, if EDF can make a sho'(Ning of 

financial hardship .but opposes an award to EDF if it would result 

in a windfall to EDF, that is, if EDF has been previously 

compensated for its work. '!he staff also urges the Commission to 
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advise EDF to limit its request ,to expenses directly related to its 

OIl 26 presentations. PG&E opposes the application. EDF filed a 

re;>ly brief <m JTJOe 6~ 1983. 'Wherein it has. de'rocstr.ctt.ed ~t it meets the si,;,.~can: \ 
, 

flnaneial hardshi:> test Previously ~lied ',':1y this Comrissioo.. \ 

Because of its participati¢n in Application (a.) 5930S~ 

the Harry A1len~arner Valley Energy System (Allen~arner) cert­

ification proceeding~ EDF was aware of the Commission's intention 

to enact rules and procedures for fee and cost applications (OIl 

100, issued November '3~ 1981). Since the new rules and procedures 

could not be followed until they were issued. EDF sought, in this 

• application, filed well before the Commission's decision in OIl 

100. an interim order determining that £OF is eligible for an award 

in OIl 26 ~ding the issuance of~ and EDF's compliance with, the 

n~ rules and procedures to'arise out of OIl 100. 

• 

On April 6. 1983 the Commi,ssion issued D.S3-04-017 in OII 

.10.0. wherein it adopted Article 1S.6 of the Rules of Practice and 

Procedure, containing procedures for awarding reasonable fees and 

costs to pa~icipant~, ~n its proceedings. The decision was 

effective ,on the date of issuance. In Rule 76.32 of Article 18.6 

the Commission explai~ed how the rules would apply' as follows: 

"These rules ~ll apply to issues raised subsequent 
to the effective date of the order promulgating 
these rules in any pendiDg cases, applications, 

-2-



• 

• 

• 

A.82-12-43 ;J.;J /jn WPSC/a.£m ALT-COM VI;;L 

investigations. and rulemakings~ and to all eases. 
applications~ and l.:1.vestigations filed on or after 
the effective date of the order promulgating these 
~..:tles. wi:thout regard 1:0 the for=al sta~ of the 
ma1:ter on the effective date of these rules ••• " 
(D.83-04-017~ pp. 56-57.) 

10b 

In the ~o ~ara&=aphs of the opinion immediately before 

adopted Rule 16.32 the Commission eX?lain~ its reasons for 

ado~ting tha1: r..:tles. as follows: 

-~e agree that it serves us and prospective 
pa~icipan:s well if i'C is clear a'C the outset 'Co 
which proceedings the rules apply. These rules 
are intended to apply to issues raised subsequent 
to th~ effective date of this order in pending 
proceedings and to proceedings initiated after the 
date on whiCh the =ales have become effective. A 
proceeding ~ll be deemed initiated on the date an 
application or complaint is filed or an order 
instituting investigation is issued. 

"The application of these rules to issues raised 
subs~uent to the effective date of this order and 
to matters filed on or after the effective date of 
the order promulgating ~ese rules is in no way 
designed to affect t~e requests of EDF for 
compensation for its par~ieipa~io~ in A.59308 and 
OI! 26. These requests are ?resen~ly pending 
'oefore us .and ~ll be addressed on meir own 
merits in each proceeding." 

It is clear ::oe the quoted language that the Commission 

specifically rese:ved it:s authority to' decide the issues raised by 

EDF's t::"l.e:l pe:lding :-equest:s for cOt:lpensation in A...59308 and OII 26 • 
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By indicating that these pending requests would .be addressed on 

their merits in each proceeding. the Co=mission signalled its 

intention to review these requests under its extant authori'Cy to 

make co::p~nsation awards. We find that EDF is eligib-le for an 

award of fee for its participation in 011 26 under our traditional 

Section 701 authority.. Our decision gives EDF thirty days to file 

a verified statement setting forth the a=oune of suCh fees and 

costs and justifying their reasonableness. Staff and ?G&E ~ll 

have fifteen days to respond to EDF's sta.te:nent .. 

A discussion of our jurisdiction to make t:h,is eligib-ility 

• dete~ination follows: 

• 

ED: cites CLAM v PUC, 25 Cal.3 d 891 (1979). D.9·3724, 

dated Nove::ber 13.1981, in A.59303 .. 2..I and OIl 100 in sUPPOr': 

of its clai~ that the Ccacission has ac~ority to award fees and 

costs in OIr 26. We will consider each of these a.uthorities in 

CI.A.."'1 v PUC actually i:lvolved ~ .... o consolidated eases. In 

CLAM v POC the cou~ held that Cl.A..'1 ~ .... as entitil~ t:o an a:'I<1ard of 

fees; however, in ~~ v PUC. the court held that ~~ was not 

1/ EDF's request for compensation for its application in &59308 
was resolved by ag=eecent wieh ehe affected u~ili:y co=panies. 
See D.83-10-044,. dated Octobe:: 19. 198'3, in A.5930S .. 
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entitled to an award of fees. While ~ is cited for a variety of 

propositions by all parties, it is actually not controlling on ~y . 

of them. This is so for the reasonS s'::ated by the Cot::mission - - . .... ... ~ , 

in its Answer to Petitions for Writ and Review filed in September 

1983 in Supreme Court Cases SF 24603, 24605, and 24606. In its 

answer the Commission de~ends D.83-04-017 in 

OII 100.adopting Rules of Procedures for awarding fees in our 

proceedings. The principal issue in the three petitions for writ 

of review is whether the Commission has authority to adopt rules 

for awarding fees to participants in its proceedings. !he 

~ Com:::::.ission con'::ends that '0CLA..'1 v PUC is not controlling on tO~t quest:.cn 

because of the lack of majority opinion on any principle of law. 

~ 

The a.nswe= a::g-..:.es as follows: 

"The Petitioners assert that CLA..~ is controlling on 
the question now at issue (the Commission's 
authority '::0 adopt rules for awarding fees] 
because it decided reimbursemen':: of attorney fees 
could only be awarded in a quasi-judiCial . 
proceeding. However. this assertion is not borne 
Out by Che decision itself. As the Commission 
points out in D.93724, the justices whose 
concurrences were necessary to decide each of the 
ewo cases disposed of concurred in the result but 

-5-



• 

• 

• 

A.82-12-43 ALJ/jn WiSe/aim ALT-COM VIAL 10b 

'1:..1 

not in the rationale.£/ Only Justice Mosk 
believed the question of the Commission's 
ju:isdietion to award attorney fees turned on 
whethe: cne p:oeeeding was quasi-legislative 
(where no jurisdiction was believed to exis~) or 
quasi-judicial. Chief Justice Bird and Justices 
Newman and Tobriner believed the Coacission has 
juris~ietion to award fees in any proceedings 
(~.Jhether quasi-legislative or not) which is 'on 
the record'. (~~. ~J)ra, at p. 918.) 

"In cont-:ast, Justices ·Clark. Richardson and Manuel 
ag=eed ~th Justice Mosk tnat the Commission 
lacked authori:y to award fees in rat~aking 
proceedings. but did so in ~e belief that the 
enacClent of Section 1021.5 of the Code of Civil 
Procedure barred the Co~ission from awarding fees 
in any proceeding_ On that basis these three 
judges would have affi~ed both Deeisions. (Id. a~ 
p? 91 6. 917. -

"Given this lack of agreement among ~~e m~bers of 
the court. CLA.'1 is not binding precedent for any 
of the opinions discussed above.~ 

(Footnote not in quote.J In paragraph 1 of Justice 
Richardson's concurring and dissenting o?inion. whiCh was also 
signed by .Justices Clark and Manuel. he says: "I concu: -w-ith 
parts Ip III. and IV of the majori~ opinion and in i~s holding 
~hat the Public Utilities Coocission lacks the authority to 
award a~torney fee's in quasi-legisla~ive rate~aking 
proceedings. tr Howeve:- p it: is obvious f=o~ the succeeding 
paragraphs of his concu~=i:g and dissenting o?inion that he 
agrees only .. ..nth the holding of Mosk's opinion ... since his 
reasoning applies equally to awa:-ds of attorney fees in quasi­
legislative and ~uasi-judicial proceeai:gs • 
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The answer cites Article VI. Section 2 of the California . 
Constitution~ a number of California Supreme Court eases. and 

Witkin's California Procedure. which discusses split'decisions and 

concludes ~a.t: "Such a deCision, however, it not a binding 

precedent on the reasons assigned in any of the opinions. for all 

are minoriey opinions. (6 Witkin California Procedure. Appeal 

Section 491.)" It. concludes: 

"It necessarily follows that CLAM merely disp¢sed 
of the ewo eases it addresseC:--CL&~ does not 
support the petitioners's assertron-that the 
Commission's jurisdiction to award fees is limited 
to quasi-judicial, reparation proceedings. Even 
less is it: support for their suggestion that: ~ 
bars the Commission from adopting the 
comprehensive set of rules by which it propos~s to 
administer fee awards." 

Thus, ~~ v PUC does not provide a rationale for deter­

mining whether or not the Commission has authori~ to award fees 

for participants in its proceedings or to enact rules for making 

such awards. The most that c~~ be said for tee case is that,' by a 

sum of different o~inions, ~ won and tuRN lost. 

We next address EDF's citation of D.93724 in A_59308·~ the 

Allen~arner certification proceeding. D.93724 is devoted mainly 

to distinguishing the opinion of Justice Mosk in~. The 

decision concludes that although the Allen/Warner proceeding is 

quasi-legislative under ~, EDF may nevertheless apply for 
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compensation for its participation in that proceeding,. because the 

Cot:l:lission has resolved the underlying policy concerns expressee by 

Justice Mosk in~. w1lat D.93724 does not do~ h~~er. is to set 

forth ~hat constitutional or s'tatu'tory provisions or decisional law 

constitute the basis of the Commission's jurisdiction for awarding 

co=pensa~ion to participants in its proceedings. 

EDF also cites OrI 100 for the proposition that the 

CO'Q:lission has authority to award fees and costs in OII 2&. OIr 

100 was issued Novecbe: j 3. 1981. on the SaI:le day that D.93724 in 

A.5930S. 1'Nas issued. M! initiato-:y order. OII 100 'O.erely cites 

• D.93724 for the proposition that "this Commission has the 

ju:isdietion to awa:d a'ttor:ey. ~tness and related fees to public 

partieipants ••• and all Comcission proceedings and what have 

traditionally been describee as quasi-legisla~ive proceedings 

(e.g., application ?roeeedings and certain Commission 

investigations) as well as in quasi-judicial proceedings." .No 

rationale was 'O.entioned beyond that supplied by reference to 

D.93724. 

• 

we believe ~~e:e are constitutional and s'tatutory 

p:ovisions that authorize us ~o award atto:ney fees. Article XI!, 

Section 2 of the California Censtitution st:ates: "Subject to 

statute and due process, the Commission :nay establish its o\om 

procedures." 
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Consis~en~ wi~h ~ha~ Cons~i~u~ional prov~s~on~ ~he legislature has 

enac~ed Public Utilities Code Section 1701#~/ which states: 

"All hearings, investiga~ions# and proceedings shall be governed by 

this part and by rules of practice and procedure adopted by the 

Commission ••• " Citing these provisions, our staff argued in OIl 

100 that the Comcission has authority ~o determine its own 

procedures and to issue procedural rules setting up a public part­

icipation program based upon the' reimbursement of .certain fees and 

expenses incurred by qualifying participants. Although D.83-04-017 

did no~ explicitly rely on those provisions to support its 

establishcent of procedural rules to compensate participants in 

Comcission proceedings, ~~at reliance may be implied from 

Conclusion of Law 5. which states: !he Commission may ••• establish 

a procedure ~o compensate qualified public participants for their 

partiCipation in matters before the Commission.'~ In o~ brief t.~. 

the Supreme Court in answer to the petitions for writs of review 

regarding D.83-04-017 we have 'cited Section 170,1' as a 

basis for concluding that the Commission has jurisdiction to issue 

the procedural rules such as those in OIl 100. 

1/ All references hereafter to section numbers are to the Pu~lic 
Utilities Code unless otherwise indicated • 
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The Commission also has the power and jurisdiction under 

Section 701 to supervise and regulate public utilities and to do 

whatever is necessary and convenient in the exercise of that 

supervision and regulation. !he California Supreme Court 

has limited the scope of Section 701 only to the extent that the 

things which the Commission ~y do in the supervision and 

regulation of public utilities eust be cognate and germane to that 

power and jurisdiction. Justice Mosk in ~ recognized the 

necessity of public participation in our proceedings. The 

Commission's findings and conclusions in 011 100 established the 

relationship between cOQpensation and the participation of the 

public in our proceedings. There can be no doubt then that 

coepensation of the public for their participation in our 

proceedings is closely related to our supervision and regulation of 

our public utilities and is in fact necessary and convenient in the 
. 

exercise of that supervision and regulation. We have no hesitation 

in saying as a general proposicion that the compensation of 

participants in our proceedings is cognate and germane to our . 
supervision and regulation. It. is appropriate p relevant to, and 

has an affinity to our regulation • 
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We conclude that Section 701 authorizes us to award 

compensation to EDF for its participation in OIl 26.~/ The 

factual details of that participation are key to our conclusion. 

~~y of the issues which were examined in 011 26 were 

raised initially in PG&E's 1978 general rate case where EDF 

appeared and presented testimony regarding the company's resource 

plan. Although we did not adopt EDF's request for a rate of return 

penalty in that ease, we were highly impressed ~th .its showing 

which stressed the importance of conservation and alternative 

energy resources in utility resource planning • 

EDF's participation in the 1978 rate case led us to issue 

011 26 where we intended specifically ~¢ consider PG&E's planning 

process and determine whether a rate of return penalty for 

..... " 

~/ We note that, but for the restrictions on filing whiCh we 
placed on applications for fees pursuant to OIl 100, EDF's 
application would have been. covered by those rules. While the 
appli.catio'O. doos not, strictly speaking, .£all within those rules 
this Commission may, for purposes of regulatory consistency ~ use' 
the OIl 100 rules as a model for analyzing EDF's ultimate Request 
for F~es. Since EDF itself has already met the spirit of the. 
gener~c OIl 100.rules in response to staff's concerns, with respect 
to a showing of financial hardship (Reply of EDF, filed June 6, . 
1983) it is reasonable to expect EDF to pattern its Request for I 

Fees after the requisites of Rule 76.26 (Article 18.6). \' 
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imprudent planning was appropriate. When we issued OIr 26~ we 

1 d EDF .. . th· .. 51 strong y urge ~o part~c~?ate ~~ a: ~vest~ga~~ou.-

il !'he importance of ED'F" s cont'ribu~ion eo the 1978 general rate 
case is evident £~om ~he decision we issued in ~hat proceeding. 
In D.89316~ 84 CPUC 258. 287. we s~ated: 

The EDF pa~ici?ated extensively. and presented numerous 
meritorious su~estions and observations. We a:e im~ressed by 
witness Willey s testiQony. Today we are issuing OIl 26 to 
fully ~plore PG&E's resource planning. both short-and long­
ter.: for as ::DF points out: 

WThe Comcission's recent experience with SDGE and 
Sun desert shows the i~portanee of timely review. 
by it~ of at least ~e major elements of a 
utility'S long-range supply plan. It also 
highlights ihe importance of unde'rtaking such 
review in comprehensive fashion. not merely ?lant 
by plant as each one is proposed. (::DF opening 
brief. p. , 3.) 

In addition to OIl 26. we a:e ordering PG&E to commence 
i=ceciiately s~dies on. among other things. generating faCility 
repowering. we would not be discharging our duty to- the 
ratepaying public if we failed to actively oversee the 
reasonableness of proposed u~ility resource plans. 

EDF believes PG&E has set its c.onse:vation goals too low and 
unde-::states t.~e poee:l'eial for conservation. Ie is EDF's 
recom:lendation ehat PG&E t s rate of :e~r:l be reduced resulti!'lg 
in a gross revenue reduction of $79.& million. 

With regard to the significance we attached to OII 26. we 
stated: 

~e expect timely responses by ?G&E to the data requests of 
the staff ~d ineerested parties in that OII. for the 
issues to be addressed are c=i~ieal and we ~t explore 
thee as rapidly as possible. The policy conclusions we 
reach as a :esult of OIl 26. :::.!'l which EDF ~v and should 
2artiei?ate~ will be i~pl~e!'l~ea. ;~a 1n su~sequ~t rate 
proeeea~~gs we can insure prudent resource policies a:e 
followed; if they are not~ we C~~ i=pute the operating 
efficiency as suggested by EDF in adopti~g a reasonable 
test year =esults of ope=atioD$. Id. at 289~ (E=phasis 
Added) -
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011 26 was divided into ehree phases.. Phase I concerned 

repowering# maineenance, and s:lall hydroelec:::-ic: generation. Phase 

II dealt: wit:h PG&E's efforts in the area of cogeneraeion. Phase 

III dealt ':tt1ith t:b.e :nethodologieal validity and usefulness of EDF's 

eo~puter model ELFIN. EDF is :-equesting fees and costs for its 

participat:ion in Phases II and III. 

Phase II: '!'he Cogeneration Penalev 

As 011 26 t:nfolded, ~ose of the attention foeused on the 

issues raised in Phase II and Phase III. Phas.e II on cogeneration 
,. .c 0 was Ul\,e:l up ... 1.rst .. Seventeen days of hearings were held beginning 

in Ap:-il 1979.. Alt:hough::DF did not present wi~esses in this 

phase of the investigation, it: actively c:ross-exa:nined PG&E and 

staff witnesses and filed an extensive brief. !he testimony of EDF 

witnesses in PG&E" s 1978 rate ease was incorporated i:l.t.o the record 

f OIl 26 b .c.cO"al • o y O •• lC1 notlce. Throughout Phase II, EDF 'maintained 

that PG&Z"s cogeneration efforts were inadequate and :nat the 

Commission should impose a rate of return penal~ on the company • 

. -13-



• 

• 

• 

A.82-12-43 ;J.;J/jn WPSC/af:l AL'I'-COM T.t.AI. 10b 

In D. 911 07 issued on December i 9. 1979. we adopted EDF's 

recomcenda~ion and assessed a 20 basis point ($14.4 million) 

penalty against PG&E for inadequate develop~ent of cogeneration. 

2 CPUCtt2d 596. 728-29. In that decision. we stated: 

"In Decision No. 91109. in OII 26. issued today. 
we have found PG&E's efforts to pro:note the 
developcent of cogeneration to have been 
,seriously inadequate. Upon -:his basis we have 
concluded that PG&E's authorized return on 
equi;y for its Electric Depa~cent operations 
shoula be reduced by 20 basis points. !he 
record as to other aspects of ?G&E's 
conse:vation effort is inadequate to justify 
imposition of a further negative rate of re~=n 
adj ust:lent • 

PG&E's lack of ~ccess or initiative in 
developing co~~eration capacity has been an 
issue in PG&E s ewo previ~s rate applications 
(Application Nos. 55509/10 and 57284/5). Mo~e 
recent review of ~~is issue in OIl 26 has 
de=onstrated that PG&E. despite the Commission's 
continued proQotion of cogeneration, has 
continued to neglect this promising new source 
of capacity. There is evidence in the record of 
OII 26 of a substantial currently available 
utility-identified cogene~ation potential of at 
least 2~OOO-3~OOO MW in ?G&E's service area ~~at 
PG&E has not vigorously pursued~ despite its 
consideration of SO:le projects since- the early 
1970's. 

Thus. we found in Decision No. 9"09 in OII 26, 
that the argucents regarding the insufficiency of 
?G&Z's cogeneration program continue to be compel­
ling. ~e therefore conclude that a reduction 
should be ~de in PG&E's authorized rate of return 
in this general rate proceeding to reflect PG&E·s 
poor performance • 
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. 
EDF·s contribution to this outcome is evident from an 

examination 0: Section E of D.91109 p 3 CPUC2d at 2$-33. wnere we 

discussed PG&E's perfor=ance in the cogeneration area. In that 

sec~ion. we set forth in eonside~able detail our reasons for 

finding ?G&E's efforts inadequate and extensively referred to the 

hearing record developed in Phase II. In tru:lerous instances p our 

decision cites facts elicited by EDF through cross-examination 

of company wl.t1lesses.!/ 

§j For ~le, cross-exacination by EDF established that: 

(1) ~ile management had identified significant 
cogeneration potential as early as 1977, there 
was no direct link ~tween identification of 
this potential and its ultimate consideration 
in the utility'S resource plan. whereby funds 
could be bcdgeted for its development. en. 612-525) 

(2) Even the ~ost pro~isi~ cogeneration potential 
(e.g., a large natural gas user) may not find 
itself in PG&E's resource plan. (TR 622-3, 
681 -2) 

(3) Y~agement' s ini:cial recognition of significant 
cogeneration potential was not adequately 
pursued for conside~ationL~ the resource 
?lanning ?rocess. (TR 614-'7) 

(4) Of 46 ?c~en~ial co~enera~ors using natural gas 
which PG&E ident:ifl.ed in 1975, the cO::lpany was 
studyins only 8 for developr:ent:. (n 99-5-96.) 
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Phase III: EI.F!N Methodologv 

Phase III was devoted to examining ~~e EI-~N computer 

model developed by EDF for financial and COS1: analysis of utility 

resocrce plans. The ou~pu~ of that model had been an impor~an~ 

element of willyY s tes~i~ony in ~he 1978 ra~e case. Hearings were 

held on 'Chis subj eet in late-1979. EDF presented two wi alesses who 

testified at leng'Ch about the ELFIN model. EDF also cross-examined 

PG&E witnesses and filed a brief addressing the Phase II! issues. 

~~ile Phase III did not result in the type of drama~ic 

action we took in Phase II. it: has had farreaching results. Phase 

~ III aDd EDF's active participation therein es~ablished ~he 
theoret:ical ~d practical usefulness of computer models in 

analyzing utili~ resource plans. In D.82-09-05&, we recognized 

the value of such models in examining resource planning from a cost 

and financial perspective. Ye sta~ed: 

~ 

"!he advances made in our ability to analyze 
utility resource plans and the i:ple:entation 
of avoided cost pricing for scall power 
purchases ste~ed in large part from the initial 
phases of all 26. Noewithstanding our decision 
not to adopt a particular approaCh to analyzing 
~esour~e plans as Coccission policy or to validate 
a partlcular computer model for use by staff and 
other parties p we concur with EDF that the phase of 
hearings in OIl 26 regarding these topics was 
highly productive. The testimony ~~d evidence 
presen1:ed by all parties greatly enhanced our 
knowledge of computer-based supply planning." 
Id. at 17. -
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In that decisiOt:~ we also acknowledged ehe practical value of the 

ELF"".N :lodel and pointed out: that it had been used by our staff in 

the Ra::ry AllenNa::ner Valley and 011 42 proceedings. g.' 2. 

Subsequent experience has confi:med ::e value of com~ter 

models in resource planning. In fact~ the importance of these 

models as analytical tools is so g=eat ~~at we recently provided 

for all i:l'teresteC pa::'ties to' have "tot.a1 cd complete access" to 

the GRASS .;me ~.A.RCOS!' models T:S.eC by PG&E. D.83-12-068 at p. 358. 

The procedures gove~ing such access are now being developed ~ the 

OIR 2 ?r0ceeding. 

• FinGings of Fact 

• 

1. EDF\" s par::icipation i.-,. PG&E's 1978 general rate case 'Was 

. a key factor in ow: issuance of 011 25. 

2. In Phase II, ED: actively e:oss-exa::ined ?G&E and suff 

witnesses and filed an e~ensive orief on the adequacy of PG&E's 

3. EDF's c:'oss-exa=lination of company witnesses h.elped to 

establish the inaeeaquacy of PG&E's perfo::=anee ~ the cogeneration 

area.. 

4. EDF's participation subst~tially contributed to the 

asses~ent of a $14.4 million ~al:y against PG&E in Phase II • 
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5. III Phase III, EDF ?resen~ed two wi~nesses. cross-examined 

PG&E Yitnesses, and filed a. brief on the ELFIN model. 

6. EDF's participation in Phase III helped provide a new 

anal~ical framework for ~ining utili~y resource plans and 

demonstrated the economic benefits of conservation and alternative 

energy developcent. 

Conclusion of Law 

1. CI.A.~ v PUC is not controlling on the question of 'the 

Commission's authori~ to award eoo~nsation to partici?ants in its 

proceedings because it lacks a :ajority opinion other ~ as to the 

ulti:late disposition of the two cases. 

2. ~nder A:ticle X!!, Section 2 of the California 

Consti~tion, the Co~ission has authoriey to establish its o~ 

procedures. 

3. Under Section 1701, 'the Comt:1ission has auth<>rity ~O- ado?~ 

i~s o~~ rules of practice and procedure. 

4. Ac~ing under the authority g:an~ed by A--tiele XII, Sec~ion 

2 of the Califo~ia Consti~tion and Section 1701 the Commission in 

011 100 adopted :ules of procedure providing for awards of 

eocpensa.~ion to participants in i~s proceedings. (D.83-04-017. 

da~ed April 6, 1983.) 
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5. Section 701 authorizes the Commission to supervise and 

regulate public utilities and to do whatever is necessary and 

convenient in the exercise of that supervision and regulation, so' 

long as the Commission's actions ae cognate and germane to that 

power and jurisdiction. 

6. Compensation of participants in our proceedings is cognate 

and germane to our supervision and regulation of public utilities. 

7. Section 701 authorizes the Commission to award 

compensation to participants in our proceedings. 

8. An award of compensation to EDF for its participation in 

EDF is necessary, convenient. cognate, and germane to our regulation 

of public utilities for the reasons set forth in the discussion. 

9. EDF's application for an order finding it eligible for an 

award of compensation for its participation in 011 26 should be 

granted. 

10. EDF filed a re~lv b~.ef nn .June ~ ,o8~ ~ ~ it h .'.. ~~ - ., -. ..... "i:.4e:.-c ... n as 

c.e:lOnstrated that it mee'ts the si~ificent fine.ncial 'ha,:dsb.1:? test 

!'revio'.1sly ~.!,!,lied by this CO:'!:!'.ission. 
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o R D E R -..----
1. Within 30 days of the effective date of this decis"ion, 

Environmental Defense Fund (EDF) shall file a verified statement 

setting forth its attorney's fees r expert ~tne$s fees, and other 

costs which are directly related to its participation in Phase II 

and Phase III of OIl 26. This statement shall be supported ~th 

information justifying the reasonableness of such fees and costs. 

2. Pacific Gas & Electri'c Company (PG&E) and the Commission 

Staff shall have 15 days from "the day EDF files its statement to 

file comments on EDF's request. 

This order becomes effective 30 days" from todaYt 

Dated September 6. 19$4, at San Francisco~ California. 

I will file a written 
concu..-rence. 

LEONARD M. GRD1ES, JR. 
President 

I dissent. 
'W"ILLIA.'1 '!. BAGI.EY 

Commissioner 

Leonard M~ Grimes, Jr, 
President 

Victor Calvo 
P=iscilla C. Grew 
Donald Vial . 

Commissioners 
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COMMISSIONER LEONARD ~. GRr~$. JR •• Concur~ing: 

In this order. w~ perform an act of ~eco9nition wh~Ch~ in my opinion, is 

10n9 overdue. Teehnic~11y. we are deciarin~ that the environmental Defense 

Fund is eliSib1e to )e awd~deG intervenor funding for its participation in a 

Commission investigation. More significantly. we are aCknowl~d9in9 a 

pionee~in9 effort which he1ped change the w~y utilities and regulators view th~ 

electric generation resource planning process. r think it is fair to say that 

there was one set of realities before EOF presented its proposals to this 

Commission and a different set of realities today. I also·fee1 confident in 

saying tha~~ for many reasons. things wil1 never be the same again. 

• It may be easy to forget that there was a time. only a handful of yea~ 

• 

ago. when e1ectric utiiity resource plans did not contain a1tcrnative energy 

elements, when those uti1iti~s were not purchasing power from smal' private 

producersy wnen they w~re certain)y not offering Navoided cost N payments to 

small power producers. This was a1so a time when vti1ities were not always ... 
pushed to demonstrate that they were pursuing the lowest cost projects and when 

Conmission did not always delve into th~ computer programs underlying utiHty 

resour~e p 1an!;. 

It is not real~stic to give £DF ali of the credit for the fdct that these 

things h~ve changed. On the othe~ hand it cannot be denied that ~OF ,erformed 

a pivotal role. That orsanization presented expert testimony in the 1978 PG&E 

rat~ case and supported its analYSis with the ~rOdvct of its own computer 

program. EOF argued that ?G&E was not pursuing a ieast ... cost res~rce p1an and· 

that they were. therefo~e9 underemphasizing conservat.'ion. load managemeont .. 
( 

cogen~ration and other aiternative sourc~. 



'. In response. this Commission established Ol! 26 and incorporated all of 

EOF's work by reference. In that investigation. we first found PG&E's efforts 

to develop cogeneration to be insuffiCient. ~e then pena1ized PG&E's 

shareholders in a manner that retu~nec over S14 million to the company's 

rat~p~y~rs. More importantly. we sent a message to all of California's 

electric utilities a~d the financial coommunity that was clearly understood. 

Soon. alternative generating sources were seriously introduced into all of 

~heir resource plans. 

In OIr 26. we also establ~shed the Mavoided cost N pricing standard. for 

utility small power purchases and that standard was later adopted nationally. 

In addition. that investigation he1,ed to SOlidify the use of comput~rized 

planning analysis by our own staff. We enhanced our understanding of how 

computerized p1anning works and. today. we reQuire that utility planning models 

• be made available to a:1 intervenors. As a New Yo~k Times editorial pUt ~t at 

the time~ i~ was as if we were bringir.g the umpire in from the outfie1d and 

• 

putting him behind the plat~wner~ h~ can call the ba11s and strikes. 

In short. EOF was a cata1yst )n moving tnis Commission's regulation in 

directions we should be Quite proud of. We are certainly proue of our own 
• 

staf7 a~d its contr1butions in developing ali of tnese ideas, but we shou1d 

also be dete~mined to encoura9~ the type of creative intervention exemplified 

by EDF·s efforts in conjunction with OIr 26 • 

September 6~ l~ 
San Franc;sco~ California 
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S4 09 OOS Decision ______________ __ SE? 6 1984 

BEFORE IKE PUBLIC U!!~r!!ES COMMISSION 

In ~:e matter of the application 0:) 
Environ~ental Defense Fund for the ) 
Comcission tC authorize an award ) 
for its attorney fees and expert ) 
witness cos:s for its partici?ation) 
in OIl 26.. S 

,Fe 

/' 

OF !HE: S"!K!E OF CAI.!FOR.""!A 

Lation 8'1-11-43 
(p'. eo November 23" 1982) 

_2.li 
/ 

Environmental Defense lund (EDF) seeks an award of 

attorney fees ~d expert wiene~ costs for its participation in 

011 26. 011. 26 ~as an inveS~gation into the electric resource 
/ . 

plan and alte:natives of P~ifiC Gas and Electric Company (PG&E) 

and the ra~e=aking implications and options relating to the various 

plans.. It was issued ij, 978 and ",.,as conclude<! by Decision (D.) 

82-08-066.. issued septkber 22. 1982. EDF·s pleading seeking 

attonley fees .rmd ex?, / rt "..ri tness fees was filed two tlontils· later 

~d was giv~ a new applic~tion number by the Docket Office. 

staff of the Cocmissiou's Legal DiVisio~ 

filed briefs. on Y.a.y 6" 1983 in response to EDF's application. '!'he 
I 

staff supports ':."le a?plica~ion.. ,if EDF can make· a shotoTing. of 
• 

financial hardship bu~ opposes an award :0· EDF if it would resclt 

in a windfall ~o EDF ~ that is, if EDF has been previously 

cotlpensa~ed for its work. !he s~aff also u=ges~he Commission to 

-1-
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entitled to an award of fees. While ~ is cited. for a. variety of 

propos-itions by all parties, it is actually not controlling on ~y 

of th~. This is so for the reasons stated. by ou~ Division 

in its Ans~er to Petitions for writ and R~~led in September 

1983 in Supreme Court Cases SF 24603112j6'OS,. and 24606. In its 

answer the staff attorney defends vVcommiSSion' s D.83-04-017 in 

OIl 100 adopting Rules of 2':oced for awarding fees in our 

proceedings. The principal iS~ in the th=ee petitions for writ 

of review is ~ether the COmm{SSion has au~hority to adopt rules 

for awarding fees 'to pa:rt~?ants in its proceedings. Our staffts 

answer contends that ~ v PUC is not controlling on that question 
I 

because of the lack of majority opinion on any principle of ~. 
/ 

'!'he staff's answel.rgues as follows.: 

"The Petr..tione::-s assert mat CLA..'1 is con-erolling on 
-ehe question now at issue (the Commission's 
au-eho~ity to adopt rules for awarding feesl 
bec~se it deeided rei~bursement of attorney fees 
coukd only Oe awarded in a quasi-judicial 
pr9ceeding. However, this assertion is not borne 
out by the decision itself. As ~~e Commission 
1>'oin1:s out in D.93724. the justices whose 
concurrences were necessary to- decide each of ~"'e 
ewo cases disposed of concurred in the result but 

-5--
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The staff cites Article VI~ Section 2 of the California. 

Cons~itution. a nw:lber of California Supreme Cour't eases, and' 
/-'"~ 

Witkin 9 s California Procedure, whiCh discusses s l~t decisions and 

concludes ~at: KSuch a decision, however, not a binding. 

precedent on the reasons assigned in of the opinions, for all 

are ~inori"y opinions. (6 ~i"kin~Ornia Procedure, Appeal 

Section 491.)" !he staff Brie;;eonclUdes: 

"I~ necessarily fol;ows tnat CLAM merely disposed 
of the two eases ~ addressea:--CL&~ does not 
su,?por't the peti}(ioners's asser'tion that the 
Cocmission 9 s jur-isdiction to award fees is limited 
to quasi-judicial, reparation proceedings. Even 
less is it s~pport for their suggestion that ~ 
bars the Copoission from adopting the 
com?rehe~ve set of rules by whiCh it proposes to 
adminis~er fee ~ards_K 

Thus,~ v PUC does not provide a rationale for deter­

mining whethe~or no: the Commission ~ authori~ to award fees 

for par"iC~"S iu i"s proceedings or to enac" rules for making 

such awats. The most ~ha~ can 'be- said for the case is that, by a 

sum of~ifferent opinions, CLAM won and ~~ lost. 

We next address EDF·s c.ita.tion of D.93724 in A~5930S., the 

Allen/Wa--ner certification proceeding. D.93724 is devoted mainly 

to distinguishing the opinion of Justice Mosk in ~ !he 

decision concludes 'that although the AllenNarner proceeding is 

quasi-legislative under ~. EDF may nevertheless apply for 

-7-
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Consistent with ~ha~ Cons~itu~ional prov~s~onr the legislature has 

enacted Public Utili~ies Code Section 1701 rll which states: 
/,,/ 

"All hea:i~gs. inves~igations. and procee~ings shall be gove:ued by 

~his part and by rules of practice ~rocedu:e adopted by ~e 
CO=mission ••• • Citing these pr~on~. our staff argned in OIl 

100 th.at the Comtlission has ~ority to deter::nine its 0'W'll 

procedures and to issue pro~u:al rules setting up a pu~lic part­

icipation ?rogr= based r t:!te reimb=s=ent of eertain fees and 

expenses incurred by q~lifying participants. Although 0.83-04-017 

did not ex;:.licitly r~ on those provisions to SU?port its 

establis~ent 0T. pr edaral ~les to co~pensate participants in 

Cot:mlissiotl proce ings, t.'la~ reliance :nay be implied froe 

Conclusion 0: or.,: 5 r which states: '!'he Comm·ission 'Oay •• • establish 

a procedure tolcompensate qualified public participants for their 

particiPation' in ~atters before the Commission." In their orief to 

the suprem~Coc:t in answer to the petitions for writs of review 

regarding;b.83-04-017 our attorneys have cited Section 1701 as a 

basis ~ concluding that the ~ission has jurisdiction to issue 

the p;lCedural :ules such as those in OIl 100. 

11 All references hereafter t~ section n~be=s are to che Public 
Utilities Code unless othe=wise indicated • 
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!he Commission also has the power and jurisdiction under 

Section 701 to supervise and regula~e pcblic utilities and to do 

wha~ever is necessa-~ and convenien~ in the exercise of that 

supe=vision and regulation. !he Californi~upi~~e Court (in CLA."1) 

has limited the scope of Section 701 only~o the extent that the 

things which ~~e CommiSSion :ay do ~e supervision and 

regulation of public utilities ~u~be cognate and germane to that 

power and jurisdiction. Justi/.~OSk i:l ~ reeogniz~ oe 

necessity of public particiPkon in our proceedings. The 

C~ission's findings an~nel~ions ~ OII 100 es~ablished ~~e 
relationship be~~een co~ensation and the participation of the 

public in ocr !here can be no doubt then that 

co~pensation of the public for their participation in our 

proceedings is closely related to our supervision and regulation of 

our public util~ies and is in fact necessary and convenient in the 

exercise of t~t supervision and regulation. We have no hesitation 

~ saying ~ general proposition that the compensation of 

participan~s in our proceedings is eognate and germane to our 
/ . 

supervisi8n and re~lation. It is appropriate~ relevant to~ and 

has an affinity to our regulation • 
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s. Section 701 authorizes the Commission to supervise and 

regula~e public utilities and to do wnatever is necessary and 

convenient in the exercise of that supervision and regulation. so 

long as the Commission's 

power and jurisdiction. 

e-rm:a.ne to that 

6. Compensation of participan in Our proceedings is cognate 

and germane to our supervision a~egulation of public utilities. 

7. ene Commission to award 

compensation to pareicip s in our proceedings. 

8. An award Of~ mpensation to EDF for its participation in 

EDF is necessary~ c~enient. cognate, and germane to our regulation 

of public utilities for the reasons set forth in the discussion. 

9. EDF'~?lieation for an order finding it eligible for an 

award of compensation for its participation in OII 26 should be 

granted. 

.. . . 10. re?ly ·b:d.ef on June ~, 198-3, ... :l'lerein :i.t boa.s 

de~onstrated that it ~eets the si~ificent fine~cia~ hardship test 
. / 
?revi~sly a?plied by this ~ssion. 

11 .. Since further filings are needed to~determine what 

constitutes a reasonable recovery. this order should be made 

effective on date of signature • 
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Q!Q~! 

,. Within 30 days of the effective date of ~~is decision • 

. E:lvironmental Defense Fund (EDF) shall file a verified statement 

setting forth its atto~ey's fees, ~pert ~~. fees~ and other 

costs which are directly related to ~iciPat;;.on in Phase II 

and Phase III of OIl 26. !his s~ement shall be su?ported with 

information justifying t:he reasoeableness of such. fees and costs. 

. 2. Pacific Gas & 11:17C Company (PC&11:) and the Commission 

S-eaff shall have 1 5 days Srom the day EDF files. i t:s statement to 

file comm~ts on EDF's~nest • 
This order~s effective i~ediately. 

Date ,I SEP 6 1984 at San Francisco. california .. 

I 
I will file & written concurrence. 

LEONARD M. GRIMES~ JR. 
COUIDissioner 

I <11s3ent.,· 
I 

~ T. BAGtE? ·Co:::is:lo:le::o. 
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PRISC:LLA C. GR.I:.-W 
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