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Decision 54 10 038 0CT3“1984\ CD H-—»Jr@@‘i
J

BZFORE THE PUBLIC UITILITIES COMMISSION OF THE STATE OF CALIFORN”A

Irving H. Kaye as trustee for Audry P. )
Kaye, )

vS. Case 83—04—02

Complainants, ;
(Flled Aprll 5, 1983)

Pacific Gas & Electric Company, §
)

Defendant.

Irving H. Kaye, for hinmself and
Audrey *. Kaye, complainants.

Gail A. G“eeley, Attorney at Law,
Zor Paciiic Gas and Electric Company,
defendant.

CPINION

. Complainant Irving H. Kaye s first cause of action concerns
Pacific Gas and Eleetric Company's (PG&E) failure to discontinue
service 10 2 duplex which he owned in Redwood City. He alleges that
the first order to discontinue was given in March of 1980, and that
it was repeated in May and August. When a dispute arose over Kaye's
responsibility for charges to the two units, he tendered a check to
PG&E endorsed as payment in full for all of the Kaye s ou standing
bills. DPG4E has continued to bill for the full amount even though it
cashed the check. _ -

His second cause of action deals with the automatic gas—
fired furnace installed ir his residence in San Mateo. DPG&E
employees visited his hoxme in response to his complaints that this
appliance and the gas water heater were malfunctioning. Oné of these
employees inspected both appliances. According to the'compiaint, tThe
employee stated that he had resized the orifices in the furnace.




C.83-04-02 ALJ/Jn/bg/md *

Since that time both water heater and furnace have
allegedly been even less efficient than before, consuming nore gas
and producing less heat. ln addition, the furnace s main burner
often fails to ignlte, foncing Kaye to manipulate both thermostat and
igniter to ensure that the main burner ignites.

His third cause of actfion claims that. PG&E is. dilutang his~
gas with an inert substance. EHe claims that this explains the poor
heating performance of his gas,appliances,. He also claims that this
practice unjustly enriches PG&E. '

- An amendment to the eompla nt revealed that Kaye had filed '
an action in the United States District Court for the Northern
District of California against PG&E (Numbder C 83 2322 RPA). The

“complaint also named this Commission as a defendant. That proceeding\
- was dismissed for lack of subject matter Jurlsdiction. .
' In its answer, PG&E admits that its personnel visited
complainant's residence and discove*ed that the water heater was not
' operating properly. There was a second visit at which time the o
service personnel planned to enlarge orifices on complainant s water
heater. PG&E alleges that the serviceperson told complainant that
the orifice reaizing could not be completed until a burmer nut was
‘loosened. PGXE alleges that complainant has never informed‘PG&” that
the nut has been loosened and that therefore resizing has not been :‘
attempted. - ' - ‘ Lff/"

PG&(E's answer to the amendment?deniedithat_it‘or any ofjits‘
employees tampered with plaintiff's furnace. It also denies that it
participated in any fraud upon plalntiff or any other PG&E»custbmer
or that it dilutes that gas supplied to plaintiff. It admit; that .
the heatlng value of gas supplied to its customers nay vary but
denies that such differences result in the’t by fraud since customers

are billed for the heating value of the gas supplied, rather than
" yolume. '
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A prehearing conference was held on May 16, 1983 and
hearings oan November 21 and 22, 1983 before Administrative Law Judge
Gilman. ' The matter was subnmitted subject to briefs. The last brief
was filed March 19, 1984. I o
Complainant's Testimony |

Kaye testified that he had a duplex cbnsfructed for sale.
Zlectrical and gas service was initiated in complainaat's name while
the duplex was being cozmpleted. In Narch of 1980, both units were
vacant and the property in the hands of a realtor. He made his first
telephone call to terminate utility services to both units sometine
in March. EHe made a second call. A third call was made in Majrof
June and a fourth in July or Augus:t. EHe c¢laims that PGEE
nevertheless continued %o bill him for both services until Pebruary
1981. The only consumption of energy would occur during occasional
visits by a broker to show the property. _

. Ee claimed that he reached & compromise agreement with a
PGEE employee, under which he would pay $200 of a total dedbt of
$375.56. This total included part of the bills from the duplex plus
bills from his residence. He gave the employee a check for $200
which bore on the reverse side a payment-in-full statement. PG&E
cashed the check, but subsequently billed him for the $175.66 and has
continued to do so. Because of this dispute, he began to withhold
peyment on 2ll bills for service to his residence. At the time of
the hearing, the total arrearages exceeded 81,40051 -

In 1981, Kaye noticed that the water heater at his
residence no longer produced very hot water. About the same time, he
also noticed that his gas-fired floor furnace no longer prdduqed very
hot air. He complained to PG&E which removed his“gas\meterJfof |

testing. At the same time 2 PG&E serviceperson inspected his water

. 1 Complainant has not deposited any sums with this Commission under
the disputed bill provisions of PG&~ s tariff.
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heater and told Kaye that the orifice was undersized.' Ee
subsequently noticed that his furnace began to malfunction; he had %o
manipulate the thermostat by hand before the furnace would light.
After the PGRE visit, he had a private repairman_iﬁspect the water
heater. The repeirman adjusted vhe pilot and burner. After this
adjustment, it operated much better than previously. Ee does not
think that PGEE resized the water heater orifice; despite its
inmproved performance, he claims that the water heater stiil will not
produce very hot waver, even with the thermostat at high. He claims
that the water heater still takes too long to heat water. |

Ze testified that the furnace was purchased 15 years ago
and performed well until sometime in 1978-1979. 1In 1981 he installed
a "pilotless™ igniter in the furnace. Xe testified that the PGEE
serviceperson went under his houwse and subsequently stated that he
had fixed the orifice on the furnace.

A%t hearing, Kaye presented 2 statement by an'independent
repairmen, stating that he had found the furnace's igniter eléctrode
was rotated away from the pilot nozzle.2

Complainant is convinced that the PGEE se*vicepe*son noved
the electrode while working on the furnace. He argued that, as a _
result, a great deal of gas must have escaped, since otherwise the
house would have dlown up. As 2 consequence, he has concluded that
he has been bdbilled Tor a large quantity of gas which wés'wastéd.« |

2 A "pilotless" igniter has a pilot; the pilot nozzle is intended

to direct a small amount of gas over a sparxing mechanism, the .

electrode. When the thermostat calls for heat, gas is released

through the nozzle and the spark ignites it. The main burner is then
. ignited by the pilot flame. When the duran c¢ycle is comple‘ted both

pilot and main durner are turned off by the thermostat.

-4 =
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Ee testified that his furnace, even after the main burner
comes on, no longer heats the house 2s quickly as it did before.
1981. EHe also testified that bYoth his water heater and his furnace
produced nore heat on sone days than on others. :

He introduced the results of an experinent conducted on a
neighbor's gas range. On one date a given gquantity of water took
lorger than on another to reach the boiling«point; This experiment
was intended to show that the heating value of PG&E gas varies.

He also attempted to introduce results of other experiments
purporting o measure the heating value of gas. These‘exhibits‘were‘
rejected since they were based on his theory that a gas appliance
should always heat water twice as fast as an electrical appliance;

He clalms to have discovered the reason for poor appliance
perfornance when he watched his gas neter being tested by PG&E. In
this test, the utility used compressed air to operate the meter
mechanisn. This incident led him to believe that PG&E was using
compressed air as a "propellant”™ to pressurize its gas mains. He
claims that the poor performance of his appliances is caused by
excessive dilution of PG&E's gas. He seeks reparations for himself
and other customers for the amount of compressed airfthey purchased‘
at gas prices. ‘

PG&E's first witness was employed by it as & gas engineer.
He testified that while PG&E's gas meters measure volumé, PG&E's
customers pay only for +the heat value (Btu) of the gas received. The
heat value adjustment is based on calorimeter readings. These
readings are averaged ©o develop a factor which is multiplied by the
volume consumed to develop 2 gas bill. The gas for Xaye's residence
is measured at the Milpitas mixer. The equipment there provides:
continuous calorimeter readings. This facility is designed to mix
Canadian, interstate and intrastate gas %o stabilize day-to—-day Btu
*eadings. PG&E's gas mix is never less than 1,000 Btu and never

~ abdove 1 ,080 Btu./cubic foot.
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California gas has a heating value slightly delow 1,000
Btu; the value of imported gas approximating 1,080‘Btﬁ. In recent.
years the heating value of imported gas has gradwally declinedQ Ve
take notice that reported heating values of mixed gas in 1981
exceeded 1,040 Btu, declining to approximately 1,020'in 19835. In
1984, the value returned 4o approximately 1,040 Biu. .

All gas appliances are designed +to accommodate a range of
heating values above 950 Btu. Irn the witness' opinion, the heating
value would have to fall below 900 Btu to produce a noticeadle
variation in the operation of either a furnace or a water heater. EHe
noted that many’PG&E customers are induStrial‘usérs for whom Btu
content is extremely critical. If the heating value of PGEE's gas
were $o0 vary widely fronm day <o day, these customers would quickly
complain to PG&E. EHe testified that he did not know of any _
monitoring of PGKE's gas heat values, except possibdly by industrial
custoners. I

| He explained that Zluctuation in the temperature of hot
water fron a water heater would not be caused by heatlng value
variations unless the gas were SO poor that the heater would oPe*axe
continuously- “ ‘ .
PG&Z does not use a propellant. Natural gas is
mechanically compressed to préssurize its mains.

PG&Z's standard practice, if a repairman finds that a gas
appliance is operating at substantially below rated capacify; is o
resize the orifices to provide additional gas. Orifice size would
affect the length of time a water heater takes ©o heat water to match
any given thermostat. rifice size would affect the tenperature of
hot air coming from a floor furnace. |

Kaye questioned +this witness concerning observed variations
in the time it took to boil water on gas ranges. The witness
explained that variations between gas ranges are primarily affected
by the size of the flame. Flame size could de affected by pressure,

. - . & T e s . o T W Ay A} Ml At el e
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length of the customer’s gas service plpe, and burner condltmon and
design. On electrie applxances, one primary variable would ve
voltage.

In this witness' opinion, there would be no safety hazard
if the electrode on Xaye's heater were turned away from thée pilot
nozzle. He recognized that in nost instances, this would ceuse a
delay in firing the pilot. Even if there were no ignition, the
nozzle provides only sbout one cubic foot per hour which would de
vented through the flue. Kayes' ignlter3 includes a <ime out’ ~
device which will cut off the pilot if ignition is not achzeved in 90
seconds. It also has an interlock device so <the mazn burner will not
€0 on wntil the pilot is ignited.

Or "pilotless” igniters the electrode is normally‘prevented
fron rotating by a set screw. In order to turn the electrdde away
from the pilot nozzle the set screw would have to be 1oosened. Once
loosened, the witness believed that an electrode might be rotated by
"normal vibration". He testified that it is unlzkely thax the set
screw had loosened by itself.

PGEE also called its director of consumer affairs. He
testified that Kaye paid for all wtility service to the duplex except
for charges of $36.56 for one unit and $60.83 for the other. PGXE
did not dill Kaye for service to the duplex after October 24, 1980.
PG&E's records show that there was no gas usege after May 20, for onme
unit, and a minimum comsumption in the other. ‘This minizum
consumption was consistent with a2 pilot light being left on. In
Octoder of 1980 consumption of electricity and gas in this unit
increased substantially; the consumpiion was eaough %o 1nd1cate that
the wnit was lived in for part of the monuh.

> Kaye dlsplayed an igniter ~dent;ca1 t0 one 1nstalled in his house
for the witness' imspection.

-7 -
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According to PG&E's records, Kaye owed a total of $304.15
on both services for residence and duplex when the $200 check was
received. The witness noted that PG&E received a payment of $104.50
in December 1980 after the "payment in full” check was cashed. Hé 
explained that the uapaid portion of the Redwood City dills was
transferred to Kaye's residence dill bdut not until January 1981.

PGXE's records show that there were two visits by service
personnel o Kaye's’resi@énce. On the £irst, the furnace was
inspected and its main burner adjusted. The gas water'heater‘was
also inspected and its main burner adjusted. The g2s water_heater‘
was also inspected and found to be undergassed. On the second visit,
the repairman reported that he could not resize the burner on the

ter heater because he could not loosen the burner mut. On this
visit he found that the furnace was also undergassed.. N

In reduttal complainant testified that he has insulated his
water heater; even 80, he ¢laims that his gas consumption has not
Yeen reduced. -
Discussion

Motion to Strike _ . _

Complainant moved %o strike defendant's answers on the

rounds that they were filed more than thirty days after PG&E
received copies of the complaint and of the amended complaint fron
the Commission's Docket O0ffice. Rule 13 éeqﬁifesithat answers must
be filed "[w]ithin thirty days afteéfse:vice of the complaint." We’
have found that there was a violation of Rule 13. PG&E received a
copy of the amended complaint from the Docket Office on June 22 andi -
the answer was not filed uwntil July 25. The original answer was,
however, timely €£iled. The complaint was delivered to PGXE on

April 8; the answer was filed on Monday, May 9, the last day for
£iling.. (Under Code of Civil Procedure §§ 12 and 13, the first day
is not counted. The last day is not counted if it is o holiday.) -
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- This nmotion is in effect, a demand that we should‘treax‘the;
allegations of the complaint as having been admitted; pbéSumably‘this
effect is intended to include the allegation that PG&E dilutes its
gas. IL the motion were granted, complainant wonld be awarded
substantially more in reparations than his evidence justifies.

The Rule does not provide that a complainant has an
ungualified right to place a defendant in default when the Rule is‘
violated. Consequently the issue is whether it would be just %o
impose such a sanction in the circunstances of this case.

We have concluded that there is no reason %0 give
complainant a windfall. It is apparent that this was a techaical
violation and did not injure complainant. There is no ¢lain and"no
evidence that the violation was other then unintentional.

Billings for +the Duplex

Complainant contends that PG&E was obligated to terminate
service and stop dilling him when it received a telephoned request

for such action. DPG&E has not di sputed this int e*pretatlon of its
tariff.

PGEE's tariff, would seem %0 give it 2 complete‘legél‘
defense against this c¢laim. Rules 8 and 11.A.1 of its gas and
electric tariffs make no provision for termination of service dy
telephone; under both tariffs, a customer is obligated to pay Ffor all
service rendered until after he mails a written notice or makes an:
oral request at the utility's district office. Even though there was
apparently no such notice until October 24, 1983, PG&E's counsel has
not raised this defense. It appears that this can Dbe treated as a
knowing waiver of all of the utility's legal rlghts under those
rules.? Since there is no other legal bhasis *or.dzsp031ng‘ofithe,
reparations claims, we will desl with them on an equitable basis.

4 In many circumstances a utility may not lawfully waive its
tariffs. However, in this instance, there would be no apparent

discrimination, and the waiver should be permitted %o become
effective. - .

-9 -
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Neither party produced evidence which would enable us to
specify the exact date of this call. We have the*efore assumed that
the ¢all was received too late to affect the May 21.%4lling dut early
enough to affect all service covered in the June 20 billing. This
assunption does not unduly favor either party.

I7 PG&E had responded reasonadly to the telephoned request -
for termination of service, complainant would have been told how to
give proper notice under PGXE's tariff Rule 11.A.1, and PGEE would
have received little if any revenue betweea June and October. It
would therefore be inequitadle to allow £t to collect its full tarifs’
charges for service occurring after that c¢all. On the other hand,
there are some equities on the utilis ty's side; it would de
inequitadle to deprive it of all revenue for energy conaumed by :
perscons who entered the. premises with complainant's consent. We have
therefore concluded that the parties should share. the liability for
c¢harges incurred in the months of June through October. ‘

There i3 106 basis, and no need, for a precise rormula to
allocate these charges between the parties. The fixed, chargea Tor
bdoth services to doth units totalled $29.50 and the total billing for
the period in question was $64.52. It appears just and reasonabdble to
require -complainant to pay all but the fixed charges of $29.50.

Table I is a breakdown of the ¢charges.

TASBLE I |
Charges for Duplex
Unit 1 / PR © Unit 2
Date - , : S S S
(1980) Gas Electric Gas - Electric
6/20 $1.20% $ 3.58 $ 2.9% . $1.75%
7/22 1.20% 3.52 - 3.23 1.79
8/21  1.20%. - 2.88 , 3.23 1.75%
9/23 1.20% 1.75% 2.94 1.75%
10(¢closing) 1.20% 1.94 0.4 . 15.11 =
6.00 13.57 22.80 22015
| | Total . $65.52

* Fixed charges only: no'consﬁmption. -

- 10 -
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Btu Variation o I ,

Kaye contends that we should disregard PG&E's éalébimetér
readings and its engineer's testimony on the groundsfthatitﬁérelis“no
aonitoring of calorimeter operations. - - :

This is incorrect; the Commisaion is responsible ror this
aspect of gas utility regulation and makes inspections of calorimeter
installations. We also note that gas purchase and saleS'figures are
regularly audited by the Commission staff for ratemaking purposes.

We have found no evidence that PG&E dilutes its gas. If we
were to assume that Kaye's observations of fluctdatiﬁg water and air
-‘temperatures are accurate, the dsziculty ‘would have to lie somewhere
on his side of the meter.

Accord and Satisfaction

PG&E argues that cashing the $200 check did not .bar it from
collecting the remainder of the disputed bill, ‘This is.a correct -
statement of the law. (Sierra and San Franciseo Co.. v Universal
Electric & Gas Co. (1925) 197 € 376; Johmson v P.T. & T. Co (1969)
69 CPUC 290.) Both opinions hold that.a "paidmin-fuil"“endorsement
on a check to pay part of the utility bill is ineffective. ‘Both o
decisions are based on the principle that a utility canzot make a
binding contract for service at a rate which differs frbmfthat atated
in its tariff. - o :

“ Igniter Malfunction : o

The evidence supports a finding that the electrode in
Kaye"s furnace ignition system was rotated away from the pilot, thus
interfering with ignition of the furnace's main ourner. It is clear
that two events must have occurred to create this condition - the set

- 11 -
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serew must have been loosened and 3omeone must have touched the
electrode to move it. . '

We have found that additionally the amount of gas used by
this malfunction was relatively small. Our staff has estimated that
a pbopcrly functioning electronic ignition systenm will,sayc,about
$4.00 per month as compared to the cost of a malfuncticning pilot,
whieh runs ccntinuously.- Even when malfunctiocing, Kaye s -igniter
did not run continuously;. it would: therefore consume far 1esc gas
than a conventional pilot. Furthermore, this special type of igniter
has a time-~out device which limits the pilot flow during an
unsuccessful ignition to approximately 1/40 of a cubie foot. When
Kaye "jiggled™ the thermostat, he was able to make the igniter | _
function because several times the normal pilot flow bad accumulated
and ignited. ' In such situations, only a part of the total. pilot flow
would be wasted, since. all of the. gas which accumulated wculd bu*n
and help to heat the bouse. : ‘ .

Thus, Kaye's igniter, even when malfunctioning, ‘used far
less. gas than a conventional pilot. During the coldest months, it
consumed perhaps one or two dollars' worth of gas_more chan ir

properly functioning. It also scems that the amount of as used could

have been further reduced dby turning of‘ the. rurnace in warm months .
.and by having the trouble diagnosed socner. ‘

Sz

i
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Kaye's theory Iis that the set 3Crew wau loosened and the
electrode rotated at the same time and thus both *nferably were
caused by the same person. However, the loo*e serew by itself would
not cause any noticeadle symptoms. It is therefove at least -equally
probable that the screw had remained loose but unnoticed 'since the
igniter was installed and the electrode moved in some way, either
then or later. - ‘ ' ' co

The ¢laim that a PG&E employee intentionally sabotaged the
furnace is speculative and no evidence was presented- in support of
the c¢laim. On the other hand, the engineering witness” vibration
theory also appears to be speculative and must likewise be rejected.
Since the complainant bears the burden of proof and since he
presented no evidence to establish that a PGXE employee. elther
loosened the set screw or rotated the electrode, no reparations can
be awarded. . “ : e .
| Kaye was concerned that the igniter malrunction‘might“havef
caused an explosion. As noted in Finding 13 his furnaoegigpition
system is designed to be 'ail-sa'e.y .- . EEEE.
Findings of Fact :

1. PG&E's answer. to ohe arended complaint was filed{more than
30 days after service of the amended complaint.

2. It has not been. claimed or shown that the late ’iling was
other than unintentional.




C.83-04-02 ALJ/3n/bg/md *

3. It has not been claimed or shown that the late filing

injured complainant.

4. Permitting PG&E to waive its defenaes under tariff Rules g
and 1141 would not discriminate against any otber customer-

5. Complainant in late May made a call requesting termination
of electrical and gas service to his vacant duplex. The precise date
of this call cannot be established. There is. 1naufficient evidence
%o estadblish whether there was an earlier call._ ‘It is not unfalr to
either party to. deem that the call was made too. late to affect the
May billing but in time to affect all of the June billing.

6. Someone consumed a small amount of electricity in both | 9/”

units detween June 20 and QOctober 24, 1980. A pilot light was lefy
on in onme unit. . _

- Te Thia consumption would not have occurred if the service had;
been discontinued. o | : .

8. One unit was occupied in October 1980. The occupant used
both gas and electricity. PGXE did not b»ill complainant for any
service to the duplex after October 24, 1980.

9. Complainant has not c¢laimed that the pernona who used energy
or left the pilot on did 30 without his authority. ‘

10. The method PG&E usea to determine the heat value of its gas
is reliadle.

11. There were nmall daily variations in heating value of gas
delivered during the period between 1981 and the date of hearing.
There has also been a gradual decline in the heating value delivered
from the Milpitas mixer during partlof this period. Both decline and
variation amount to less than 3%; this would not produce a
perceptible effect on the operation of gas appliancea.

12. PG4E does not dilute its gas. : :

13. The electrode on Kaye's furnace was rotated so that the
stream of gas from the pil ot nozzle did not reliably ignite the main
burner. We cannot determine who caused the set screw to.be loose 30
that the electrode could be rotated. | SR |

. - 1’4 ',--
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14. The value of gas wasted by 2 rotated electrode would
average $2.00 per month or less. ‘ _ I

15. No evidence was produced to show that a wtility
serviceperson rotated that electrode. _

16. Xaye's furnace and his igniter are designed to fail-safe
when the pilot fails to ignite. -
Conclusions of Law

T. The motion %o strike should be denied. : ‘ -

2. DPG&E has waived its rights under Rules 8-and 11.A.13; the
reparations ¢laim should be resolved on equitabdle g“ounds., : :

3. PG&E should not receive paymexnt in full ’or consumptlon
which would not have occurred if it had complied cor“ectly with a
request €0 ternminate servzce.

4. Cozplainant should be held *esponaible for a portion of
both fixed and variable costs of electricity and gas consumed after
he requested that service be terminated.

5. Complainant should be awarded $29.50 in reparations.

6. A utility may lawfully dill for the full charges provided

by its tariff, after it has cashed a consumer's check for par*'
Payment, even ‘though the check is endorsed as payment in full.

7- Where complainant failed +to establi sh that de’endant caused

an inju*y t0 a ¢omplainant, he cannot recover repamatlons.

8. DPG&E is not liadle for any reparations for fluctuatlons in
delivered heat 1ng value of its gas-
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IT IS ORDERED that Pacific Gas and Electric Company shall
afford a bill credit to Irving H Kaye in the ‘amount.. or $29 50.
All other c¢laims are denied. )

This order becomes ef fective 30 days from today.

Dated 0ctober 3, 1983 av San Francisco, California.

VICTOR CALVO ..~
. PRISCILLA .C. GREW
'DONALD VIAL ~ . .
 WILLIAM: T BAGLEY.
- Commissioners

1 cmzw TEAT.THIS*DECISTON
WAS APPRCVED BY-THSAROVE
COMISSIONRS ZOWT. L
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Since that time both water heater and furnace havé
allegedly been even less efficient than before, éonsumingkmore gas
and producing less heat. In addition, the Lfurnace’ s main burner
often fails to ignite, forcing Kaye to manipulate/both tnermostat and
igniter to eunsure that the pmain dburner ignites
Zis third cause of action claims that PGEE is diluting his
gas with an inert substance. EHe claims vhax this expla;ns the poo*
heating performance of his gas appliance { He also clainms that this
practice unjustly enriches PGEE. o |
An amendment to the complaint revealed that Kaye‘had filed
an action in the United States District Court for the Nofthern
District of California against PG&E/ (Number C 83 2322 RPA) The
conplaint also named this Commissfén as 2 defendant. That proceeding
was dismissed for lackx of subaeg& zatter jurisdiction.
In its answer, PG&E admits that its personnel visited
complainant's residence and dﬂ3covered that the water heater was not
operating proper - There wdg 2 second visit at which time the
service personnel planned *d’enlarge orifices on complainanx's water
heater. PG&E alleges that/the serviceperson told complalnant that
the orifice resizing could not be completed until a burner nut was
loosened. PG&E alleges ﬁgat complainant has never informed PG&E that
the nut has been loosened and that therefore resizing has not been
attempted. . / .
/”"T7F===:‘ amendmenw%to the compka;nt/*evealed that \Kaye had filé\\ B
"an detion At 'the/U/ fted Setes Dzs/yl-ét W/ e)fro}r{em \ \ e
/ Distric//of Caiz ornza/ég;inst POKE (Numbe* 2522 RPA). C ?
compla%ax/g;so nigpd/;hzs Co szoﬁfg; a deﬁendant( THat proce _iff;
was dicnissed for lack of su&igct mat terxju&zsdzc ion.

PGZE'sS answer to the amendment denied that it or any of its
employees tampered with plaintiff's furnace. It also denies that it
participaxed'in any fraud upon plaintiff or any other PGEE customer
or that it dilutes that gas supplied to plaintiff. It admits that
the heating value of gas supplied o its customers may vary but
denies that such differences result in theft by fraud sihce custoners

are billed for the heating value of the gas supplied, rather than
volune.

> -
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Neither party produced evidence which would enable us o
specify the exact date of this cali. We have therefore assumed that .
the call was received t0o late %o affect the May-ziﬁbiliing‘butfearly ”
enough to affect all service covered in the June 20 dilling. This
assumption does not unduly favor either party. ‘ , |

If 2G&E had‘responded reasonably to thi/xeléphoned request
for termination of service, complainant would hae been %o0ld how +o
give proper notice under PG&E's tariff Rule ML.A.1, and PG&E would -
have received little if any revenue betwee Jﬁne and Octobef;‘ It
would therefore be inequitadble to allow L% to collect its full tariff
charges for service occurring after‘e; t call. On the other hand,
there are some equities on the utiliAy's side: it would be
inequitable %o deprive it of allﬁvé;enue for energy cbnSuméd‘by_ 5
persons who entered the premisés/;ith'compléinant‘s consent. We have
therefore concluded that the parties should share the liability for
charges incurred in the mont %rof June through October. 

There is no basid{hand no need, for a precise formula o
allocate these charges between the parties. The fixed charges for
both services o both udéts totalled $29.50 and the total billing for
the period in question/was $64.52. It appears just and reasonable to
require complainant to pay all'but the fixed charges of $29.50.Table
I is a breakdown of/ the charges. | : I '

TABLE I
/' Charges for Duplex

// Tait 1 Unit 2

Date / 4
(1980) - Gas Electric Gas Electric
6/20. $1.20% $ 3.58 - $ 2.94 $ 1.75%
7/22 1.20% 3.42 3.23 1.79
8/21 1.20% 2.88 3.23 C1.T5%
9/23 1.20% 1.75% 2.94 1.75%
10(closing) 1.20 * 1.94 . 10.46. 15.11
6-00 13.57 22.80 22.15
Total $64.52
* Fixed charges only; no comsumption.
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- Btu Variation

Kaye contends that we should dis*egard PR&E's calorlmeter
readings and its eng;neer 'S test timony on the 5rounds that there is no
monitoring of calorimete* operations. ‘

This is _ncorrec., the Commission is responvible for this ‘ .
aspect of gas utility regulation and makes znspectlons of calor;meter; * : K
installations. We also note that gas purchﬁs/'and sales fmgures are '
regularly audited by the Commission staff fLor ratemaking purposes.

We have found no evidence thay PGEE dilutes its gas- If we
were to assume that. Kaye's observatidns of fluctuatxng water ﬁnd
airtemperatures are accurate, the &ffficulty would have to lie
sonewhere on his side of the nmeter.

Accord anéd Satisfactidn

PGEE argues that caghing the $200 check did not bar it from
collecting the remainder of /the disputed bill. This is o correct.

. statement of the law. (Sidrra and San Prancisco Co. v Universal
Blectric & Gas Co. (1925) 197 € 376; Johnson v P.T. & T. Co (1969)
69 CPUC 290.) 3Both opidions hold that o "paid in full"‘endorseﬁent
on 2 check to pay pary of the utility bill is ineffective. 3Both
decisions are based on the principle that = utility cannot make & -
binding contract for service at 2 rate which dxffers from that stated
in its tariff.
| Igniter Malfunction , ,

The 4vidence supports o finding +that the electrode in
Kaye's furnace ignition systen was rotated away from the pilot, thus
interfering with ignition of the furnace's main burner. It is clear : -
that two eveats nust have occurred to create this conditiqn;—'théaset«

-11 =
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screw must have been loosened and someone must have touched the .
electrode to move it. ' o

We have found +that additional the amount of gas used by
this malfunction was relatively small. Our staff. nas estimaxed that
a properly functioning electronic ignition systez will save about
$4.00 per month as compared to the cost of %/malfunc ion*ng pilot,
waich runs continuously. ZEven when mal*unctionxng, Kaye' sAignite*
did not ruz continuously; it would therefore consume far less gas
than a conventional pilot. rthernore, this special type of 1gn1ter
has a time-out device which limits the pilot flow during an
unsuccessful ignition to approximarely 1/40 of a cudic foot. When
Kaye "jiggled”™ the thermostat, h was able to make the igniter
function because several times the normal pmlot Zlow had accumulated
and ignited. Iz such situauions, only a part of the total pilot £low
. would be wasted, since all o* the gas which accumulated would burn
and help vo heat the hous$f’

‘Dhus, Kaye's 1gn1te., even wien malfunct;oning, used fa*
less gas than a conven*ional pilot. During the coldest months, zt,
consuned perhaps one or two dollars’ worth of gas more"than if A
properly *unctioningf It also seems that the amount of as used could
have been further reduced by turning ol Zf the furnace in wara months
and by having the t*ouble—diagnosed sooner.

l
/
’
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Kaye's theory is that the set. screw was loosened and “he " -
electrode rotated at the same time«and!fhus.both inferably were
caused by the same person. However, the loose screw by itsel? would
nov cause any noticeable symptoms. It is therefore at’ least equally
prodbable that the screw had remained loose but unnotzced smnce the
igniter was installed and the elect rodie moved in some way, either
than or later. o :

The clain that a PGE employee inmtentionally sabptaged the
furnace is speculative and no evidence wels presented in supﬁort*of
the claim. On the other hand, <he en neering witness"' vibration
theory also appears +o be speculative and nust lmkewlse be rejected.
Since the complainant dears the dburden of proo? and since he
presented no evidence to establish that a PG&E employee ezther
loosened the set screw or rotat éé the electrode, no repa*ations can
be awarded. ‘
Kaye was concerned/+that the 1gn1te‘ malfunctlon might have
caused an explosion. As noted in Finding 13 his furnace zgnmtzon
systen is designed to be fgxl—safe.i
Findzngs of Pact

1. DPG&E's answer/to the amended complaint was filed more than
30 days after se*vice/of the amended complaznt.

2. I% has nof/been claimed or shown that the late flling was
other than unintentional. ' : S : _
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3. It has not been claimed or shown that the late fmling
injured complainant.
‘ 4. Pernitting PGLZ to waive its defenses under tariff Rules 8
and 11A1 would not discriminate against any other customer.

5. Complainant in late May made a éall'réquesting‘termination
electrical and gas service to his vacant duplex. The precise date
this call cannot be established. There s insufficient evidence
establish whether there was an earlier call. I% is not unfa;* o

either party to deexz that the call vas/;ade too late to affect the
May billizng but in time <o affect aI{ 0¥ the June billing.
6. Someone consumed a- smalz/amount of electicity in both units

between June 20 and October 24,/1980. A pzlot 1ight was left on in
one unit. |

7. This consumptxon ould not have occurred if the service had
been discontinued.

8. Oze unit wijxyccupied in October 1980. The occupant used

both gas and electriciry. PG&E did not bill complainant for any
service +o the auple after October 24, 1980.

9. Complamnant has not clainmed’ that the persons who used energy
or left the pzloe/gn did so without his authority. ‘ :

10. The method PG&E uses to determine the heat value of its gas
is reliable.

11. The*e were small daily variations in heating value of gas
delivered dnrlng the period between 1981 and the date of hearing. .
There has';lso been 2 gradual decline in the heating value delivered
from the Milpitas mixer during part of this period. Both declime and
variation awmount to less than 3%; this would not produce a2
perceptidle effect on the operation of gas appliances.

12. DPG&E does not dilute its gas.

13. The electrode on Kaye's furnace was rotated so that the
streaxn of gas £ rox the pilot nozzle did not reliably ignzte the main
burner. We cannot determine who caused the set screw. to be' loose sog”

. that the electrode could be rotated.

- 14 -
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IT IS ORDERED that Pacific Gas and Electric Cofipany shall
afford a bill credit o Irving E. Kaye in the amount of $29.50 all
other clainms are denied. ) o

This order becomes ef ectwe 30 days "‘rom today. . .

Dated T 31 84 » &t San “ra.nc:.sco, Ca.lifornza.‘ o

VICTOR CALVO =
PRISCILLA C. c'qzw
- DONALD TIAL
WILLIAM T. BAGLEY
Commi...si.oner.» o




