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Decision 84 10 088 OCT 17 1984 B
BETORE THE‘PUBFIC‘UTILIT TS COMMISSION OF THE S OF CALIFORNIA -

' In the Matte* of the Applicavion of )
Union Pacific Railroad Company, : I
Corporation, Reguesting an Exempiio _ Application 83-11-11
Trom Certain Provisions of Gene*al (Piled November 7, 1983)
Order 26=D %o Permit the use of : : RE ' o
Certain Wide Cars Used to Carry

irplane Paris..

Robvert I. White ATtorney atv Law, for
Union ZPacific Railroad Company applicant.
J. L. (Jin) Evans and James P. Jones,
Zor Uniteg Yraasportation Union,
protestans. g
Richard J. Weigle, for Brotherhood of.
Locomotive zngineers, interested party.
Thomas P. Hunt and Herman W. Privette,
the Commission staff.

021 N I0XN

By vhis application Union Pacific Rall*oad Company (UP)
originally requested exempiion, subjecu to precautions, from the
Commission's General Order (GO) 26-D in connection with the movement
of six UP, two Missouri Pacific (MP), end four Texas Pacific (TP)
excess width rail cars. The cars were originally in serviqe as
- flatcars with widths of ten feet seven inches, but have been modified
$o accommoda e special coantainers (canopies) used to hold ai*pléne
parts. These modifications have extended the widths of the cars to
eleven Teet four inches. The applicazion was protested by the Unzted
Transportation Union (U U). A duly noticed publlc hearlng;was held
before Administrative Law Judge (AaJ) Lemke March 7 and Aprzl 25,

1984 in Los Angeles and San P*ancxsco, respectzvely and ,he matter
was subm;tted. : ‘
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At the Los Angeles hearing the four TP cars were deleted
from UP's application because they are no longer in service. ‘Also,
three of the UP cars--259081, 259087, and 259088--were identified as
idler cars, rather than excess width boxears, and were deleted from
the riginal reguest. Thus, the applzcatxon, as amended, consists of
& reguest o exenmpt three UP and two MP wide cars from the provioxons
of GO 26-D. These are identified as UP cars 259084, 259086, and
259089 and MP cars 818117 and 818122. |

The principal issue in this proceedzng is whether U?
requires an exempﬁion from the provisions of GO 26-D when ope*axing
within California flascar rs, to wh*ch have been bolted canopzes
measu-;ﬂg eleven feet four inches in width. If the canop;es
constitute part of the ca*s, The exemptzon authority is required if
the canopies are part of the lad,ng, other p*ovzslons of GO 26D not
requiring the exemption are applicable.

By Decision (D.) 89639 dated Vovembe* 9, 1978 in
Application (A.) 58316 we granted Southern Pacific Transportation
Company (S?) an exemption from GO 26-D in the operation of two 13-
Lo0t wide cars and taree 12-*oot wide cars. 1In that proceed‘ng .
canopies were welded %o the floors of the flatcars. The decision did
not address the issue of bolted canopies. D |
GO 26-D ‘ .
~ Under Section 7 of GO 26-D, lading mounted upon open %op
(£lat) cars, which exvends laverally in excess of 5'5" from the
center line of a car, may be moved subject to the following
restrictions: |
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The size or dimensions of the lading cannot
be reduced. (§ 7.2.):

The load, when practical, and the car shall
be placarded on the four corners with the
sign "This Car Excess Width". (§m7.3-) '

Cars with excess width lading shall be

Trained at least five cars distant from both
caboose and engine. (§ 7.4.)

A wTrain order shall be delivered o every
-Train consisving of cars with wide lading
inforaing the crew of the presence of cars
with wide lading. (§ 7.5.)

A separate Train order shall be delivered to
every train which may be affecved by the
Presence or novexment of a train with wide
loads. (§ 7.6.)

Yard supervisors shall be notified

sufficiently in advance of the arrival of

trains with wide loads to erable then to

??fegu%rd *he employees in the yards.
7-7- ' :

. A railroad may lawfully operate cars with wide loads
without advance approval of the Conmission merely by observing the
above special provisions of §§ 7.2-7.7 of GO 26-D. Section 16.2 of
GO 26D provides that 2 railroad may apply for an exemption'from'the\
provisions of GO 26~D. Wide cars (as opposed to wide loads) may be
operated only afver such an exemption is granted by‘the Commission,

UP filed i%ts application a%t the request of the:staff,-whose
investigation had determined that three of the UP cars named in the
application are wider than the ten feet-ten inch maximum‘allowablé |
width set forth in GO 26-D. o S
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UP Evidence | |
Robert Harwood, an Associate I-ansporcation Superv1sor in
the Conmission's Railroad Operations Section, was called vy UP as an
adve*se witness under the provisions of Evidence Code § 776. EHe
ins pected three UP railcars destined for McDonnell Douglas, Lakewood,
at Paramount Svation iz July 1983 and determined zhey were eleven
feet Lfour inches wide bdecause of the nmetal canopies which were '
ffixed to the flatcars. Harwood testified that wh‘le he thought the
containers were welded T0 the cars, he could not state with ce*camnty
vhaat this was the case, it being possidble that they were bolted. ,
Joan McGarry, Section Manager for Traf*;c and Customers *o"

McDonnell Douglas, testified that three UP cars-—259084 259086 and
259089-—£re used to %ransport airplane parts from Canada to McDonnell
Douglas' assemdbly plant at Lakewood in Southern California. He

sated in connection with these th*ee cars that he belzeved the
canopies are not welded, bdut bolted to the *latca*s, that the
canopies have in fact been removed from the flatcars on occasiod for
repair, although they are noT normally loaded and unloaded in the
shippidg-process. DC-9 floor panels having a valug‘of about $508,000
are shipped in these cars. Other means of transportation have been
investigated, i.e., air (too expensive) and truck (damage prone) and
rejected in favor of the rail mode. The witness tesmzfze& that it is
rnecessary to have the canopy in its high and wide configuration to
accomnodate the shape of the airplare parts contained within and that
the canopy is in its most efficient state to cover the mater;al.‘ Ee
stated that of fourveen or fifteen thousand people employed at
McDonnell Douglas, about eighty percent are involved in the
construction of the IC-9; that adout eleven hundred DC-9s have been
sold thus far having an approximate value of $25 million each; and
that an order for 163 of these aircraft has recently been received
which will probably take the company into 1990. Ee further stated
that the DC-9 is used by the Navy and Air Force, designated as DC-9A
and DC-9B, resypectively, and used as medical evacuatmon axrcraft
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MceGarry vwestified uhat whese bolted cars have been used by U? fo. the
last seven or eight years.

McGarry also testified with resgpect o two MP rail cars -
818122 and 818117. These cars are used to transport the horizoatal
stébilizer and the elevator for the DC-10 and KC~10, the KC—TO being
the military version. About twenty percent of McDonnell Douglas'
employees in Lakewood work on these two airplanes. The parts‘move o
Lakewood fronm Texas. The canopies on these two M?‘cars‘are'welded“to
The flatcars. Shipments in these cars are moved as wide loads. They
are also eleven feed Lfour inches wide with the canopies.

A rate witness for UP sponmsored Exhibit 10, an excerpt from.
the 0fficial Railway Bquipment Register, which shows. that MP cars
818117 and 818122 are flatcars with sthper—owned canoples. The
witness also sponsored Exkibit 11, a reproduction of Itenm 1595 of
TransContinental Preight Bureau Tariff 300-F. The item names & rate
applicadble to the transportation of aircrafv wings-and-pa::s‘from‘
Port Huron, Michigan to Lakewood and speciries that when shipments
are made in shipper's car fixwures (i.e., canopies), the weight of
the fixture may be excluded £ rom the net weight o* the shipment. Tke
rate als¢ includes the refturn o"P vhe canopy To point of o-igin. The
witness statved thaat withous these tariff provisions other_ta;x
rules would be applicadble, requiring that the weight of the canopy be
charged for on the shipment to Lakewood, and that the canopy. be
rated as a separate shipment on the return movement. -
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UP's Director of Harbor Operations sponsored Exhidbit 16, a
Trainmaster's Circular issued November 28, 1983 informing trainmen
and enginemen that the cars which are the subject of this
appllcation being excess width cars, would be operating on the San
Pedro Braach Line, and directing that precautions bde taken By train
crews to avoid accidents during the operatzon of the cars.‘vAt the
close ¢f the hearing in Leos Angeles‘UP had conceded that the*candpies
on the MP cars are welded to the flatears, but that none of the UP
cars had ‘been ¢closely _nspected and it could not be stated definitely
at that time whether they were welded or merely bolted to the
flatcars. The hearing was adjourned Yo April 25, 198& in San
Pranéisco for the purpose of giving the staff and. other parties
opportunlty o gnspect the UP cars as they again appeared in
California in late March. ‘ :

At the adjourned hearing the UP witness tes;ified that he
had observed the threeYUP cars involved in the proceeding and -
determined that the canopies were in fact dolted, rathef’than~welded‘
to the flatears. A photograph from Exhibit 19 depicts a plaqard on
one of the UP cars bearing the heading "Excessive Dimensionltbad""
The placard was placed on the car only three or four weeks before the

April hearing.

The railroad's general superintendent or its soutn central
district znt-oduced documents coataining rules which direct
exployees in the handling of wide loads. He- outlined the railroad'
methods and precautions taken t0 ensure the safe handling of these
shipments. This witness stated that the UP makes no distmnczmon -
between wide cars aand wide load5~1n comnection with its operations or
the use of train orders, but treats both situations in the same
manner with respect to sa’ety precautions.
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- LasTly, a U? witness testified that he had‘éxémined Federal
Administration Railroad Zmployee fatality statistics involving 388
accidentsfoccurring‘berween 1977 an&'1981,‘andlfound‘né incident .

t-ibutable‘to <he operation of either wide loads or wide cars.
Th*s analysis concerned itself only with fatalities; the witness had
no information concerning nonfaval injury accidento. Furthernmore,
the daza excluded mainline accidents. o
UTU BEvidence ,
A witness for UTU Testified that he has received AUmETOUS
complaints concerning violations of general o*ders peruain;ng to w1de"
cars. Ee stated that when a wide car or load is transpor ted_;t
reduces the work space between moving equipmeat and is less safe than
the minizmum safety requirements provided in GO 26-D. Ee believes
that UP saould be penalized for operating wide cars for several years
without authorization and regquested that the. rallroad ‘be ordered o
cease and desist from operating within California qntll auxhorltyghaé
been granted.. | |
Stafl Position o , _
The staff is generally opposed to any reduction from the
minimum‘standards named ir GO 26~D. However, since the Conmission by
D.89639 authorized the nmovement of cars with widths greaxe* than
those involved in this proceeding, vaff took & neutral_pos;tion“
concerning this request. . | .
talf believes it is inconsequential whether the canopies
are welded or bolted to the cars; that both constitute excess width
equipment, rather than wide loads. vaff further observes that there‘
has not deen adequa te marking, stenciling, or placarding_on the cars
involved in this applicamion as required for wide loads under GO 26-D
§ 7- Staff reconmends that if the application is g*anted the
autnorzty be limivted to the **ansportazlon oL the ai“craft
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components identified in the application, and thax when the ﬂeed for
the canopies ceases they de removed from the *latcars. It auggests

that any order authorizirng UP's requeot be subject %o the £ol low;ng
conditions as specified in Bxhidit 12'

"1. Such cars shall be operated subject to the o
provisions of Sectioz 7 of Gexzneral Order No.
26-D. The nowices to train crews either by
train order or message on paper of a ‘
distinetive color required by Subsection 7.5
shall include the numbe* of the cars being
transpo*ted-

- Such cars and vy cars coataini.g 1ading in
- excess of ten ’ee* ten inches wide shall be
blocked together in the train.

Such cars shall rot be left st tanding on :
tracks where adjacent t*ack centers are less
than f£ifteen feet apa*t. :

A train containing such cars. shall not meet,
rass, or be pasgsed on curves, turaouts, or
locations where track centers are less than
fourteen feet apart by any roil movement in
excess of tex *eet ten inches wide. |

Such cars shall have alternating red and :

white reflective four-inch-wide diagonal:
strips from floor to top on the end dortion

which extends beyond five feet five inches
fron center lined

Movement of such cars shall be exped ted and
handled in through *trains and nain lzned
wheraver operations will permmt.

~ Employees shall beﬂprohibited fron riding
3UCH ‘¢ars or on cars movzng,past such cars on
adjacent tracas.

The above conditlons shall apply in the event
of operatiorns of any other railroad ‘whether
traing are oper ted by personrel of Tnion .
Pacific or of a foreign lire railroad. Union -
Pacific shall bYe *esponsible for complying
with this requirement.” :

mhese conditzons are s*milam to those proposed by TP.
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Discussion .
We concur with the staff and UTU. Whether the canopies are
bolted or welded to the flatecars is inconsequential;f To distinguish
between welded or bolted canopies when human safety is at stake would
be frivolous.. , | B

However, we are persuaded that the modified cars are and
can be operated safely. UP's general superintendent of its South
central district testified at length concefning the precautions Taken
in the handling of wide cars and wide loads. ‘ o

In D.89639 we relied upon Several factors in granting S? an
exemption from GO 26~D for similarly constructed cars, exceeding the
width of the cars we are considering here. Those factors wére:

a. The military nature of the cargo;

Y. The high value of the cargo;

¢. The sensitivity of the carge to damage;

éd. The relatively infrequexzt shipments;

¢. The use primarily of out-of-state railroads;

f. The high cost and impracticadbility of other

zodes of tramsportation; and - -

g. The special restrictions on the -

transportation recoznended by the svaff.

Virtually the same conditions are present in this
proceeding. We have no evidence on this record that it is any less
safe to handle wide cars on the UP than on the SP. Since the cars in
this case are nov as wide as those we authorized to move in D.89639,
we will grant this request. Our order will authorize the movement
subject to the stafl's :ecommended'conditions,set,forﬁh in
Exhivic 12.
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The testvimony concerning tarifs provisions which pernit the_,
exclusion of charges for the weight of the canopies on <he loaded and
return nmovezments, sSuggestS TO usS a recognivion oxr the_part of the
tarifd pudblisking agency that the circumstances underlying:this
trénsno*‘ Tion are unique. The effect of the tariff rule is the same
as if the cars were originally built in their present condition with
permanent canopies. B I

Waile the T2 cars have canopies bolted to the flatears,
poszng a case of first impression to the Commission on,the3question
whether they thus constitute wide cars or wide loads, such’is not‘the
case with respect to the two MP'cars.t'The canopies of the MP ca*s
are welded to the flatears, as was the case in the cz*cumsuances
covered by D.89639. In that decision we admonished SP that we- expec*
it To odrain our authority prior to commencement of o \pe*at;ons
requiring exemption. The record is not clear as to how long the MP
cars have been operating within Califo:nia."McGarry téstifiedfthat
They are "...in service now." (2r. p. 49.) EHe estimated that the
bolted TP cars have been in service seven or eight years. (Tr.

- 44.)

U0 urges that punitive measures be imposed against TP for
operating wide cars without prior authority. We do not belzeve the
circumstances warrant punitive measures. The question whether the
bolted canopies constitute a wide car is a valid one. The operatiOn
of the two MP cars is a violas ion, hut we do 0T have 1n,ormation
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concerning the length of Time they have been operated wmthin
California. In any case, fLines could not be properly lmposed because
this is an appllcarzon proceeding. - There is neither 2 complaint
pending against U2 nor 2as the railroad been named as respondent in
an order iastituting iavestigation. : v _
Howeve., we will admonish UP that we deenm the operation of
the M2 cars over its line a case of, if not willful dzsregard of our.
ruling in D.89639, at least glaring negligence with respect to its
responsibilities to the pudblic and particularly 10 the operaling
crews employed on its tracks and within its ya*ds. Any futu:é '
violation of this nature will be severely deal*'with.
Pindings of Pact |

1. Rail transportation is a p*acvlcal econom;c, and
expeditious mears of carrying McDonnell Douglas civ1lzan and ,
nilitary airerafst assemblies, when compared with air and highway
transportasion. | |

2. The use of specially designed steel boxcars is necessary o
provect the valuadle lading £ from damage.

5. The specially designed UP cars consist of steel canopies
bolted to a flatcar. The MP cars consist of steel canop:es welded to
a flavecar. N

4. All of the cars described in Pinding 3 constitute wide
cars, as opposed ©o wide loads. \ |

5. Risks o the pudlic arnd to railroad personnel can be |
greatly reduced and the subject cars can be ope*ated with reasonable
safety if operated under the safely provisions of Gene“al Order
26-D § 7 and subject to the additional restrictions and conditions
reconnended by the Commission staff as set forth in Ekhibit'fzq

‘6. The use of these specially designed cars will be relatively
infrequent. - ‘ o
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Conclusions of Law

1. The application, as amencded, should be granted.

2. TUpon termination of the special circumstances for which
authorization is sought, the specﬁally designed cars should not be
opérated until the cars are modified so as to be suztable for normal'
operations. '

IT IS ORDERED that:

1. Union Pacific Railroad Company is authorized té operate
cars UP 259084, UP 259086, and UP 259089, anc MP‘cars 818117 and
818122 for the McDonnell Douglas traffic described in this decision
subject to the follow1ng conditions and restrictions:

a. Such cars shall be operated subject to the
provisions of Section 7 of Gezneral Order No.
26=D. The notices to train crews either by
train order or message on paper of a
distinetive color required by Subsection 7.5
shall include the number of the cars being
transported.

Such cars and any cars containing lading in
excess of ten feet ten inches wide shall be
blocked together in the train.

Such cars shall not be left standing on
tracks where adjacent track centers are less
than fifteen feet apart.

A train containing such c¢ars shall not meet,
pass, or be passed on curves, turnouts, or

locations where track centers are less than
fourteen feet apart by any rail movement in
excess of ten feet ten inches wide.

Such cars shall have alternating red and
white reflective four-inch-wide diagonal
strips from floor to top on the end portion
which extends beyond five feet five inches
froz ¢center line.

Movement of such cars shall be expedited and
handled in through trains and main lined
wherever operations will permit.

Employees shall be prohibited from riding
Such cars or on cars moving past such cars on
adjacent tracks.
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The above conditions shall apply in the event
* operations of any other railroad whether

rains are operated by personnel of Union
Pac; 1c or of a foreign line railroad. TUnion
Pacific shall be resporsible for complying
with. zh~s requirenent.

2. Tpon terainavion of the special circumstances found in
connection with the McDonnell Douglas traffic described in this
decision, the rail cars identified in Orde*zng Paragraph 1 shall not
be operated wighin California until they have been modified 80 as 10
be suitable fof norzal operations. < - |

3. This application is granted, with conditions.

This order becomes effective 30 days from today.
Dated ~ OCT 17 1984 , 2% San PFrancisco, CalifOrﬁia.

VICTOR CALVO' . ,

PRISCILLA C. GREWR

DONALD VIAI. B

WILLIAM: BAGIJ:.‘Y ‘
: COmm:L 3.‘Loner*'

b o .q. — .v "
EK'I'Y ”mAI TS DMCrSIO
YI‘H“C ..or-s’)OV":D BY ‘"':E‘ = ‘\QU ]“ | |
LSS TONERS xon,._,,u_‘ i

/_ﬁ/(
.:4," :,//’ Z/
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components identif ied in the application, and that when the need for

the canopies ceases. they be removed from the flatecars. It suggests

that any order authorizing UP's request be subject to the following
condxt*ons as specified in Exhibit 12:

"1. Such cars shall be operated sudbject to the
provlsions of Section T of General Order No.
Zo-D The notices to train crews either by

rain order or message on paper o3 _
dlstlncuive ¢color required by Subsection 7.5
spall include the number of the cars being

srazsported.

"2. Such cars and any cars con ining lading in.
excess of ten feet ten inghes wide shall be
blocked togethker in the frain.

"3. Such cars shall not be/left standing on
tracks where adjacent/track centers are less

than fifteen feet apzrt.

ny A train containing/ézch cars shall not neet,
pass, or be passed/ on curves, turnouts, or
locations where track centers are less than

fourteen feet ap irt by any rail movement in
excess of ten fdet ten inches wide.

"S. Such cars shall have alternating red and
white reflectéﬁe four-inch-wide diagonal
strips from floor to top on the end portion
which extends beyond five feet five inches

from centeg{llne.

"6. Movement of such cars shall be expedited and
handled i1 through trains and main lined
wherever operations will pernmit.

"7. Eaployees shall be prohibited from riding
such cars or on cars moving past such cars on
adjacent tracks.

"8. The above conditions shall apply in the event
of ope:ations of any other railroad whether
trains/are operated by personnel of Union .
Pacific or of a foreign line railrocad. Union
Pacific Shall be responsidle for complying

with this requirement."™

These conditions are similar to those prqposed by‘UP.'




