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ORDER MODIFYING DECISICN 84-06-113
AND GRANTING LIMITED REEEARING

Oz June 13, 1984, the Commission issued Decision (D.)
85-06-113, which prohibited intralATA competition and denied a
complaint filed by Pacific FBell against several interstate
common carriers as being without merit. Six par;ies filedf
applications for rehearing of that decision: Pacific,Beil
(Pacific), AT&T Communications (AT&T-C), MCI Corporationm (MCI),
GTE Sprint (Sprint), CP National Company (CP Natioral), and
Satellite Business Systems, Inc. (SBS). We have considered'each 
and every allegation of error raised in those applicatioﬂé, and
have concluded that with the exception of one issue,
insufficient grounds for rebearing have been shown. However,
@  our further review has ideatified several areas which we believe
should be clarified or modified, as discussed further below.
Before we begin this ¢iscussios, we will address one
procecdural matier. Sprint's pleading, entitled Proposed.
; Application for Rehearing, was filed aloang with a‘motidg'fqr.
clarificati'n of filirng date. The motion recites that‘épbﬁﬁt
submitted its pleading to an administrative law-Judgej(iLJl
after five o'clock on July 16, 1984, the last day for filing
applications for rehearing. Sprint argues that 1) the document
was submitted on the date set by statute, 2) the Commission has
the power to allow an exception to the 5:00 p.m. rule where'the :
relief sought does not conflict with statutory requirements, and
3) the Comzmission should allow an exception to its own practices
where doing so will allow this party to be heard, and wi1l,not
affect any party's'interest»adversely.
In support of its arguments, Sprint points out that
there is 10 statutory basi;‘for:the requirement that doéuments

e
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be sudbnitted by 5:00 p.m., and the ALJs have in the past ‘
accepted filings of various types of documents arter”S:OO pP.n.
on an informal dasis. It goes on to note that other
adjudicative bodies, including federal courﬁs, often allow
parties to submit documents after 5:00 p.m. on the due date by
leaving them with a guard at the front‘desk. It cites | |
California Mutual Water Companies Association v. Publie
Utilities Commission, 45 C.2d 152 (1955) for the proposition
that the "coastruetion in doubtful cases should de in favor of
preserving the right whenever substantial interests are ﬁoc\
adversely affécted‘by the cipimed delay."” |

We will accept the document as an application for
rehearing because, as Sprint points out, no substantial
interests would be acdversely affected if we do. We hasten to
point ou., however, that this is frequently not the céSe; su¢h
as in matters where only one application for rehearing is
tendered and tendered late, and acceptance or rejection of the |
application could mean the dif ference between an applicant bel ng”
placed at risk of Jjudicial review or not. Parties should
therefore file their applicat‘ons for reMearing in a timely
maaner, and not count on receiving specia’ consideration such as
this %o preserve the character of their plead‘ngs.

We make special comment on Sprint's allebation that
pleadings have, in the past,'been left informally wi;h_ALJs
after 5:00 p.oa. for fiiing. This, of éourse,_shift# the bBurden
of filing from the party to the ALJ, which is not acceptab;e.-
Further, it depends on the fortuitous circumstance of finding an
ALJ who is working past 5:00: p.m. on the date in question; ,Thisf
is not possidle for those making filings in San-Diegd, where no
ALJs are stationed, and not likely in Los Angéles where thefe"
are only four ALJs. It also ralses the questzon of fairness to
otbe* pa*txes——if one finds an ALJ working at 5: 30 p.m.'and
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leaves the filing, but another tries at 6:00 p.m. and finds ao :
one, is the first filing timely and the second one not? If a -
party finds az ALJ with whom to leave the filing after 5:00 |
D.m. on one occasion but not on another, can the party elafm’
that {t relied to its detriment on its previous experience? ’ﬁe
thiak such inequities abound unless a specific time and place
are fixed for the filing of documents. :

We draw Sp*int s attention to Rule 34 which provides,
in part, "Unless otherwise direct ted, all documents shall be
received in the Commission's Docket Office at the State
Building, 350 McAllister Street, San Francisco, CA, a; the State
Building, 107 South Broadway, Los Angeles, CA or at the State -
Building, 1350 Front Street, San Diego, CA," emphasis supplied.
These offices are open uniforamly from 8:15 a.m. until S:OOfﬁ.mL_
on all dusiness days. These hours give all pafties certainty 2s

to when their filings must be made, and no party has an : '
advantage by virtue of geog*aphical location which another
lacks. While we sympathize with the hardships ¢reated dy
mechanicai breakdowns, parties should be mindful of the ;
deadlines, particularly those set by statute, and factor such
considerations into their schedule, which is a matter,uniqgely.
under their control. ' -

We now proceed with our discussion of substantive

issues.

Pacific's Complaint. | As is clear from its
application for rehearing, Pacific remains in disagreement with
us over the interpretation of both the applicadle law and the
facts in this case. We have not been persuaded to change either
our result or our basic analysis. However, we do clarify cur
discussion to eliminate some inconsistencies with the record and.
with our findings and conclusions. In order to avoid contusion,
we will delete the existing discussion on pages T7-81, and
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substitute a revised discussion. We modify the necessary
findings and conclusions separately.

Pacific finally complains that it was impboperly cut
of'f from discovery by the ALJ, both because of a statenment the
ALJ made at the first prehearing conference on the materiality
of the f;tness issue, and a subsequent ruling that purportedly,
deferndants did not have to produce any internal documents
concerning their Intrastate service.

Pacific's arguments have no merit. The record shows
the ALJ's statement was mere opinion and not a ruling; moreover,
we agree with the ALJ that fitness questions are usually“most'
relevant in the context of applications, not complaints. |
Furthermore, Pacific did not seek a ruling from either the
assigned Commissioner or the full Commission on the ALJ's
ruling. Lastly,_the recorc is c¢lear that Pacific continued
discovery subsequent to these events by noticing.dépositiqns of
certain MCI witnesses who offered éffidavits,in‘opposition‘to
Pacific’s cease-and-desist motion. Those depositions were
| postponed‘inde’in*tely and never completed. Pacific cannot be .
heard to. argue now that it was denied its full right. to
discovery.

Prohibition on Competition. MCI, Sprint, and SBS all
argue that for numerous reasons thevComﬁission“shoﬁld'revefsé
itself and allow intralATA competition. We will not do so at
this time. We have not become persuaded, in the few months:
since the decision was issued, that we know substantially more
now than we did then about how the uncertainties we identified
will resolve themselves. We have expressed3our‘intent to .
reexamine the situation as we gain experience with interLATA
markets in the context of the post;d*vestiture-world | Iﬁ faqt,
we are beéinn ing this reexamination, in the context of two
legislative-type‘hear‘ngs, in early November. We' feel assured
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that by this process we can fairly assess the effects of our
decision to prohibit intraLAIA competmtion, and adjust it as the’
public interest requires. ‘ ‘

Blocking. Several parties have challenged our. . ,
blocking requirement as being unlawful, and request that it be
eliminated. Pacifi¢ has requested that we modify it to require
blocking as equal access becones availabln ror\each switching
entity within a LATA; and asks that any carrier who does not
subseribe to equal access be itself required to block what,
under equal access, Pacific would have blocked. Pacific further
asks us to monitor this 0CC bloeking.

We decline at this time to change our blocking
requirement in either of the suggested directions. However, our
review Of the record confirms that one problem area exists--‘ha*
of distinguishing interjurisdictional calls whieh originate or
terminate over adjunct facilities. 1If, under equal access, such
calls cannot be distinguished from wholly intralATA calls,
Pacific runs the risk of interfe ering w*th‘law*ul‘interLATA‘or
interstate traffic if it blocks the intralATA portion o’ these
calls. ‘

To our minds, the evidence on this issue is _
insufficient to be able to evaluate the significance of this
interference. While we will not remove‘the blocking'
requirenment, we will reopen this record for the limited pu*pose
or allow*ng the parties to provide further evidence and argument
or this issue. Speci?r cally, we will expect evidence on what
kinds of adjumet facilities and what configurations with the
intralATA network are involved, the magnitude of the probdlenm
posed by this situation--i.e., how many and what kinds of
customers are primarily involved, what technology is availablé_
to allow Pacific to identify these calls, whether Pacific offthe
0CC is the appropriate company to implement :his-technology,'an&"
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what the-econonmic ramifications of doing so would be to the
company involved. _ ,

We will continue to monitor the development of
Pacific's blocking eapabilities. While we do not do so today,
we may in the future wish to call for additional input from the
parties on dlocking issues other than the one discussed above.

Private Line Services. CP National and MCI,‘in its
response to Pacifie's application, ¢hallenge our determihation
to impose a limitation on competition in the area Of‘brivaté'
line services. We do not find their arguments persuasive, nor
do we find persuasive the argunment of Pacific that the
limitation in this area should be further defined. Paéific's
proposal has no record support, nor has Pacific presented any
other reasons sufficient to justify such a2 change at«this time.

Dominant Carrier Regulation. We afe not persuaded dy
AT&T=C's arguments that it should not be subject to dominant
¢arrier regulation; thus our order on tiis point stands.

Advice to Customers. MCI and Sprint object to the
requirement that their sales representatives must tell a current
or prospective customer who is inquiring whether IntralATA calls
may be physically completed over their networks, that it is
unlawful to place such calls, and he/she sbould usé the local
exchange carrier instead. The purpose of this requirenment is to
ezsure that no OCC or reseller is holding itself out as
providing intralATA service. This is not asking the
representative to give legal advice, nor need it put the ~
representative in an awkward position. If the custonmer pergists
even after the statement has been repeated, the,représentative
can easily end the conversation politely. The requirement will
be retairced. | | -

Sprint further argues the‘Eequirement will°ime$é*(
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unfair burdens on development of its interLATA and interstate
marketing efforts, largely because the requirement is not
applicable to AT&T~C. However, until equal access is achieved
intraLATA,calls;canno ‘be completed through AT&T-C's
Tacilities. It would make no sense to apply the requi*emen. to
AT&T-C.

Usiforz Rates on a Mileage Basis. Sprint and SES
both odject to this requirement. We do not uﬁderstand-sppint's‘
objection, since it admits that it sets rates this way'at the
present time. SBS seems not to understand just what the
requiremezt entails. All it meaas is that 2 carrier's rate must
be uniform for 21l calls of the same distance--e.g., calls
within a 100-zile radius of San Francisco must cost the same as
¢alls within a 100-mile radius of Eureka. The rate does not
have t0 be the saze as any other carrier' s rate for the same
distance. We expec* SBS to review this matte“ aga-n.- I8 i
still continues to have p“oblems witk this requi*eﬂent it may
apply to the Commission for an extension Of time or an
exemption, with its justification fully explained. Therefore,

IT IS ORDERED that D.84-06-113 is modified as follows:

1. The discussiozn on page 77 o 81, zimeo, is deleted and
the following discussion substitutediin its place: |

"VIX. The Pacific Complaint

Pecific filed Case 83-05-05 seeking a-
cease and desist order against the Iintrastate
operations of MCI, Sprin%t and WU. By various
azmendments, Pacific added a numbdber of
defendants and, as .a result of these
amendments, the defendants to its complaint
are by and large the parties whose
applications have been consolidated with 0OII
83-06-01. Pacific also seeks an ac¢counting
froz the defendants of all revenues acceruing
fron the operations Pacific alleges to be
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-'un...aw“ul.6 For the *easons set forth .
below, Pacific's complaint is denied in all
respects.

By the various decisions rendered in
these matters, we have authorized numerous
parties t0 provide intrastate interLATA
telecommunications services. See, e.g., D.84-
01=037. Having ratified the provisicn of
such services By the defendants, we find that
Pacific's complaint for a cease and desist
order, to the extent it is directed at
interLATA operations, is moot. BHowever,
Pacific's allegation of unlawful p“ovision of
intrastate service, as it applies to service -
rendered prior to that ratificatlon, is still
very much alive.

In this decision, we address the issue
of intrastate intralATA services and
deterzine that switched toll services should
remain the exclusive domain of Pacifiec.
Pacifice™s request for a cease and desist
order as it may apply against the intralATA
operations of the defeandants therefore also
regains ripe. ,

Bowever, under the c¢ircunstances of this
case there are two key proofs which Pacific,
as a complainant, would have had to provide:
t0 succeed with its complaint. The first,
necessary to refute defendants' affirmative
defense, is that the intrastate traffic
carried over the defendants' facilities—-
whether it was inter- or intralATA--was not
incidental to otherwise lawful services; the
second is that a cease and desist order which
might go dbeyond a2 prohidbition on the holding

o
) .

6

Several parties have-argued that this
Commission is not empowered to award damages
to Pacific in any event. Pacific does not
request damages but ap "accounting" of
allegedly 1llicit gains. The Jurisdictional
issue does not arise under the complaint and
we need not reach it. :
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.out of intralATA service could be crafted
without unduly durdening or prosceribing
otherwise lawful service offerings. Pacific
did not provide either.

The first question to be answered in
analyzing the incidental use issue is whether
the defencdants were unlawfully transporiing
unauthorized intrastate traffic. Secondly,
we nust address whether the defendants were
holding themselves out to provide such
services. We answer both of these questions
in the negative.

In this case, facilities were designed
and constructed pursuant to federally~
tariffed and -certificated operations.
Defendants' tariffs specifically state that
no intrastate service is offered. Contrary
to Pacific's claims, the defendants were

- under no obligatiorn to configure, design or
construct their facilities in such 2 manner
as to permit the precise and efficacious
blocking of unauthorized traffic. We note
tha%t, as early as 1978, AT&T protested MCI's
application for interstate authority alleging
that MCI could provide intrastate service
pursuant to the latter's tariff filing but
never raised the issue of blocking; its
protest was dismissed upon MCI's inclusion of
a tariff provision exc¢luding intrastate
services. MCI Telecommunications, supra,

70 FCC 2¢ a%t ©6b67. Thus we find no prior
legal duty was ever imposed upon the
defendants to configure their respective
networks so as to permit blocking. To create
such a duty at this late date would impose
potentially severe and onerous burdens upon
the defendants, burdens created in large part
by Pacific's and AT&T's. ¢ollective and
individual failure to more timely raise the
issue. And, as the record clearly indicates,
the difficulty of blocking is a product of
the inferior interconnections presently
provided by Pacific to defendants. This
situation will bde changed with the advent of
equal access and we impose a blocking
requirement as a result.
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As to Pag¢ific's allegation that the
defendants have held themselves out as
intrastate carriers, we have reviewed

Pacific's showing and conclude that holdihg
out has no%t been established.

The promotional materials that Pacific
¢cites to the contrary are apparently from
national advertising programs, not tailored
to any partiecular jurisdiction. The
advertising does list cities that may be
reached by a subseriber, but when such
materials are distriduted on a national
basis, the Information is more reasonably
interpreted 2as promoting interstate calling,
since a subseriber in one state is advised of
the various places that may be reached over
the network. Defendants allege that they
have never used an intrastate city pair as . .
the basis for 2 comparison of their rates g |
with the Bell systexm rates. Thus we agree
that they have never a¢tively promoted their
. service as an Iintrastate service.

Pacific's reported conversations with
defendants' sales personnel are ultimately no
more persuasive. Although it is true that
defencdants did not discourage the intrastate
use of their network, they were under no
obligation to do so.

In sum, Pacific¢ is incorrect when it
states that "every intrastate call placed
over the lines of MCI and Sprint has beez in
violation of law, even where such calls may
be alleged to have beean "incidental' to
interstate service." Defendants have put
their facilities into place pursuant to FCC
regulations. No legal duty to configure }
those facilities in such 2 way as to permit ‘
blocking was ever imposed on defendants. The
present difficulty ‘of blocking is a product
of the inferior connections presently .
provided to defendants by Paecific. Finally,
the record does not establish to our
satisfaction that defendants have promoted
the intrastate use of their facilities. In
these specific circumstances, we conclude the
defendants' intrastate traffic complained of

- 13 -
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-

:bere constitutes an Iincidental use not
rendered in viclation of any law.

At worst, their status is like Sony as a
seller of video recoyders that may be used to
infringe copyrights. They provide the
facilities for 2 legitimate business purpose, .
and are not responsible for such other uses
that may be made by customers.

Tkis point was made recently by the
United States Supreme Court in Sony Corp. v.
Universal City Studios, Ine., _ US __, 78
L.Ed 24 574 (1984) involving the question
whether the sale of home videotape recorders
constitutes contributory infringement of

television progranm copyrights. In that case -
the Court held: :

"Accordingly, the sale of copying
equipnent, like the sale of other
articles of commerce, does not
constitute contributory infringement if
the product is widely used for
legitimate, unobjectionadble purposes.
Indeed, it need merely be capable of
substantial noninfringing uses." T8
L.Ed 2¢ at 592.

Applying that principle to the specific case,
the Court stated:

7 We say "at worst"™ because in the Sony
analogy the custoumer may be actively
violating the law, even if Sony isn't
(although Sony was found to have advertised
an Iinfringing use). But in the telephone
case the customer placing the c¢all is not
violating any law. - Furthernmore, there is no
suggestion that defendants have not paid to
Pacific the appropriate access c¢harges for
carrying such traffic, while the essence of
the Sony case Is the unpaid royalties. Where
the conduct complained of is lawful, it would
be a deprivation of due process to impose a
penalty. ‘ o

- 14 -
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"The question is thus whether the
Betamax is capabdle of commercially
significant noninfringing uses. In
order to resolve that question we need
not explore all the different potential
uses of the machine and decide whether
or not they would constitute
infringement. Rather, we need only
consider whether on the basis of facts
as found by the district court a
significant numbder of them would be non-
infringing." 1Id.

The Court found that at least one potential
use plainly‘satisfied this standard.

While the Sonv c¢case is not‘direétly
applicadle to this one, it provides an apt

analogy. In this case there is no doubt that

defendant's facilities are "capable of"
"aoninfringing” uses. We also think the
record fully supports our finding that
defendants are not contridbutorily responsible
for any "infri ng-ng" use.

We do not mean to suggest that
deflendants” conduct has been exemplary. ..
Clearly they could have done nmore to i
discourage intrastate use of their ‘
Tacilities. Just as clearly they could have
done more %0 encourage intrastate use of
their facilities. But we do not find that
their conduct has been unserupulous, or that
they have dreached. any obligation imposed by
law. The complaint has no merit.

Finally, the record estadlishes that,
for a great deal of the intralATA toll
market, Pacific's service and rates are
superior to those of the defendants. Pacific
would itself do much to discourage the
diversion of intralATA traffic by
disseninating these facts. Moreover, it is
in the business interests of the defendants
to do the same ia order to prevent the
dissatisfaction of their subseribers should
the latter use the defendants’ facilities for
intralATA calls only to later discover -

- 15 -
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“Pacific's rate advantage. We are willing to
rely upon the parties in this case to
exercise good faith dusiness Jjudgment and’
fair byginess practices in comlying with our
order. We thus decline to issue a cease
and desist order to effect compliance.

In light of the adbove discussion, we see
no point in issuing an order for an .
accounting as requested by Pacific. Its
proofs are not compelling and an accounting
serves no independent purpose in the context
of Pacific’s complaint. It will be denied.

T2 Qur additional requirement placed upon
the intrastate interLATA carriers to refer
intral ATA callers to the local exchange .
company provides an additional step to the
oznes voluntarily undertaken to date."

2. New Finding 26A is added to read:

"The recorc is insufficient on the
relationship between requiring Pacific to
block intralATA calls after equal agcess is
achieved and interjurisdictional calls made
using adjunct facilities.” B

3. Finding 29 is ﬁ@dified to read:

"The record does not establish that the
defendants in C.83-05-05 have held themselves

out as providing unauthorized intrastat
services."” o

4. Finding 31 is modified to read:

"National advertisihg cazpaign materials
promote interstate calling, even though such
materials incidentally advise subseribers of

- 16 -
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.destinations that are in their own state.”
5. Finding 314 is added to read:

"Neither MCI, Sprint, nor WU has been shown

to have advertised an intrastate city pair as
the basis for a comparison of their rates:
with the Bell System rates."

6. Conelusion of Law 2 is modifiéd to read:

"The facts developed on this record
demonstrate that MCI, Sprint, and WU have
provided intrastate telecommunications
service as incidental to their lawfully
authorized interstate service."

New Conclusion of Law 8A is added to read:

"Limited rehearing should be held to obtain
further evidence and argument on the issue of
our Dblocking requirenment as it relates %o

interjurisdictional calls made uszng adjunct
facilities.™

IT IS FURTEER ORDERED that rehearing of Decision 84-06-

113 is granted limited to receiving further evidence and
arguzent on tke issue of our blocking requirenment as it relates

to interjurisdictional c¢alls made using adjunct facilities, as
more fully cdiscussed above.

Rehearing is to be held before such Commiss ioner or
Administrative Law Judge at such time and place as shall
hereafter be designated.

The Executive Di*ector is directed to cause notice o“
the rehearing to be mailed at least ten (10) days prior to such
hearing. - 1 o |

IT IS FURTEER ORDERED that except as granted and
provided herein, rehearing of D.84-06-113 s hereby denied.

=
¥ e
T

e T e

R :_f; e

[,

Py

St ol




OII 83-06-01 et al. L/AM:mbh

_This order is effective today. | _ :
Dated OCT 26 1984 , at San Francisco, Californial

VICTOR CALVOQ
PRISCILLA C. GREW
DONALD VIAL -
WILLIAM T BAGLEY
Commissioners
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Ve decline at this ﬁixe to change our blocking rcquifom&nt
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in eithar of .the auggeated directiona. However, our review of

the record confxrna that one problen area oxiats--thut of

diatinguiahing,1ntcr3urlsdictional calls which originate or

terainate over adiyunct £ncilitios. ’£, under egual accoa&, such

calls cannot be distingquished from wheolly 1nt:aLA$A.calls,

Pacific runs the risk of interfering with lawful interLATA or

;//
.

interstate traffic if it blocks the intraelATA portion of these
calls.
To our minds, the evidence :;/thia issue is insufficieat to

be able to evaluate the signxfié;nce of this Lnterferencd; While

we will not Cemove the blocking requirement, we will reopén ia

record for the limited pur

of allowing the purtigb,to_pro#idé

further evideaée and argunment on this isauve.

Specifically, we 

will expect evidence on what kinda of adsuncet facilitie# And what.

configurationa with tha intral.ATA network are involved, tho
I

nagnitude of the problem posed by this sit uation—-i.e.; h;u nany 
and what kinds of cuatoners are prinnr;ly';nvolved;«what

technolégy is availeble to allow Pacific to identify thoa@ calls,
whether Pacific or the QCC is the appropriate conpany to 5

implenent thias technology, aad what the economic ramificauzons of

doing 80 would be to the company anolved.

-;-"'9@40 /Mf‘y— (%M-_o) S

1-7 ‘l“.‘w(,'.
Conclusion of Law Sfﬂs nodified to read: .

“Blocking should not be requiraed prior Lo egqual hcc&as, but
limited rehearing should be held to obtain further evidence and

argunent on the issue of our blocking requirement as it relates



to interjurisdictional calla made using udjunctvfccii$ﬁie$}"

ine bf#_g IT IS FURTHER ORDERED ‘that rehearing of ‘Dec.‘...-.sic‘sp", 34-?06-:13’."
is granted limited to further evidence and éxgggeﬁglonltho issue
of our blocking requirement as it'r;lgtes o inter;ﬁfi;dictionnl
calla‘nédc using ad;unct facilitiea, Qa moreifu;lyvdis:ﬁsaod
above. .- 

Roheari#g isa to >»e held before such Cohnissioner or
Administrative Law 3udgc at. such time and piaée as shall
he;realf‘tar be desi.gnated-: | |

The Executive Director'ia-dirocﬁedgéo-cAuse Ao;ice o£fthé
réhecriﬁg‘to be mniltg'et;leuaﬁ ten (1O daya p&io: £§~5uch

. . hearing. ; )

K
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the record confirms ¢ problem area exists--that of

distinguishing vinterjur ictional calls whiéh origihctc or

ﬁerninute over adjunct facilities.
The present recofrd ia un ear as to the magnitude of the

problem. However, vwe are not conyvinced by the parties”

argunents that we ghould rescind oun\ blocking requirement or that

we should reopen @ record on this‘iséuo'at'the-present tine.

Ve will continue fto nonitdr_the sitﬁétio#. I£, as: the future
‘unfolds, it is developing into & signif;éant problem,“wé will .
deal with it acqordingly.

! . ' T
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{
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that by this process we can fairly assess the effectS‘Qf Qur
decision to prolidit intralATA competition, and adjust it as the
publi¢ interest requires. ‘

-

3locking., Several parties have cha;lenged our

locking requirenment as deing un’aw’u-, and request that it be
elizinated. Pacific has requested that we zodify I£ to require
locking as equal access becomes,ava;_ab;e for Qh,swi:éfi“
entity within a LATA; aad asks that aoy carrigh who does not
subseribe to equal access be itself required to block what,
under equal access, Pacific would have dlock Pacific. further
asks us to monitor this 0CC ‘

we ceclizne as thi : ange our blocking
requirezens in either of the suggesfed directions. Eowever, we
are coacerzed that the evidence Iy not wholly persuvasive that
even upon equal ac*ess, i:'wi;izbe possidle to distinguish

Detween Iintra- and interlATA clls with a high degree of
agceuracy. We will, therefore/'require Pacifi to demonstrate to
our satiSfaction, prior t0 actuall implemen:ing"the.blbcking\
requirezment, that the techdology it intends to uSg‘is‘capable‘of
Zaxkiag :his cdistizetion. Otherwisc; we rurz the serious risk of
the kind and degree of fAterference with the interstate |
telecommunications nethik“w‘ich might‘well'putvoub regulaﬁory
scheme {n jeopardy. , -
Private Lind Services. CP Natioral and ¥CI, iz its
response to Pacific/s application, challenge our deterainasion
0 impose a limitation on competitio: in the area of priyate
1ine services. We do not find their arguxents persuasive,'tgr'

do we find persuasive the argument of Pacific that the

limication % this area should be further defined. Pacific's
proposal has 2o record support, zor has Pacific presexted. any
Qther reasons sutfic ent to justify such a change at this pd me.‘u
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Dominant Ca**‘e* Regp_auion. We are not'persuaded7by
AT&T-C's arguzents that it should 20t de subdject to dominant
carrier regulations 'huu ou-'orCe" on this »oint stands.
Advice to CLH :ers-g MCIland Spriant object to the
requirement that their sales represeatatives must tell a current

Or pProspeciive customer who isﬂ:nquiring‘whether nt*aLA*A calls
zay be;physically'cozpl tec ovﬁﬂ their 1e*wo*ks, that {t is
uzlawful to place such calls, aﬁd he/she should use the local
exchange carrier instead. The pu*pcse or th‘s//;qui*emen* is ¢¢
asure that 2o OCC or reseller is holding iself out as

providing fatralATA service. 7This is aoy askin :he
represeatative to give legal advice, » need it pu; the
representative in an awkward posisior. £ the customer persisis.
evez after the statement has been fepeated, the represeztative
can easily ernd the cozversation politely. The requirement will;
be resained. h |

Sprint further argués the requirement will impose

unfzir dburdeas on deve;opﬁég- £ its interLATA and interstate
marketing efforts, largelXy because'tbeﬁrequiremen: is-nozj
aéplicabl *¢ AT&T-C. oﬁever, until equal accés;-iswachieved;
intrallATA calls cannor be completed through AT&T-C’s ' ‘
facilities. It woull make no sease. to apply the requiremeat to
AT&T=-C.

Urifor= ,Ra tes o a Mileage 3Basis. Sprint-and*sas
botk oblect t:/#&is requirenezt. We do 2ot understand Sprint’s
objection, sinte 1t adzits that 1t sets rates this way at th
preseat tize. S3S seexs 20t to understand just what th |
requirezent entalls. 12 it means is %hat a carrier's‘rate-nust
be uziforz for all calls of the same distance--e.g., calls
within a 100=-mil racdius of Saz Trazcisco nust ¢oSt the saze as
calls within a 100-mile radius of Eureka. The rate does not

‘have to be the saze as azy other carrier's rate for the same
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distance. We expecsy S3$ to‘review :bi;:matter again. If it
till continues to have problems with this requirement,'it nay
apply to the Commission for an extension of time or an
exexzption, with its Justiss a" n fully expl ained. Therefore,
 I7 IS ORDERED that D.85-06-113 is modified as follows:
1. The first paragraph oz page T2, Zize 7. 43 modified ¢o

read:

"de note that the record hefere
establishes that the tecznological progress
that zas dlurred the interstate-intrastate
dividing linze may soon offer us the ablilisy
Lo sepa*a:e ‘“terstaze £r0h intrastate and
interLATA from fntralATA/raffic. Upon th
inplementation of equal access commencing in
the fall of 1684, Pacific will assertedly
have the capadility of distinguishing
intralATA calls from/interlATA Or interstate
calls. AZ&T has nof opposed th

izplementation of Yliocking even before equal
access because Padific caz presently bloek
ZatralATA calls placed over AT&T's
facilities. AS/equa’ access Ls implemented
2¢d the OCCs ane iz the sazme relationskip to
Pacific as is Ahe currezt case with respect
0 AT&T, we will order Pacific %o bdlock any
intralATA ca)l plqced over aa QCC's
’acilities.

2. A new paragraph is inserted oz page T2, m.meo, etween
the existing first aad second paragraphs, %0 :ead:

"W will, however, require Pacific, prior to
implementing any block g, Lo demonstrate
that the technology it intends to employ does

in fact zave tke capacity to cistinguliskh
intra— and InterlATA c2lls with a high degree
of accuraey." :
. ) 3
/

3. The discussion on page 77 to 81, = __eo,’is deleted and

the following discussion subst :uted in fts place:

RO
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"VII. 7The Pacific Complaint

Pacific filed Case 83-05-05 seeking a
cease and desist order against the intrastate
operations of MCI, Sprint and WU. By various
amendnments, Pac¢ific added a rumder of
defendants and, as a result of these
amendments, the defendants to its complaint
are by and large the parties whose
applications have been consolidated with OII
83-06-01. Pacific also seeks an ageounting
from the defendants of all revenu€s aceruing
from the 8peraticns Pacific alleges to be
unlawful. For the reasons s forth
below, Pacific's complaint is/denied in 2ll
respects. '

By the various decisfons rendered in
these matters, we have thorized numerous
parties to provide intrastate interLATA .
telecommunications seryices. See, e.g., D.84-
01-037. Eaving ratiiﬁZd the provision of
such services by the /defendants, we find that’
Pacific's complaint for a cease and desist
order, to the extent it is directed at
interLATA operatioys, is moot. However,
Pacific's allegatipn of unlawful provision of
intrastate service, as it applies to service

rendered prior td that ratification, Is still
very much alive. T R

In this dekcision, we address the issue
of intrastate IntralATA services and :
determine_tbaﬁ switched toll services should
remain the exclusive domain of Pacific.
Pacific's request for a cease and desist
order as 1t may apply against the intralATA

6 Severai/partieS-haée argued that this
Comnission/ is not empowered to award damages
to Pacific in any event. Pacific does not
request damages but an "accounting” of
allegedly illicit gains. The jurisdictional
issue does not arise under the complaint and
we peed not reach it. o C
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operations of the defendants therefore also
remains ripe.

- However, under the circumstances of this
case there are two key proofs which Pacifie,
as a complainant, would have had to provide
to succeed with its complaint. The first,
necessary to refute defendants' affirmative
defense, is that the intrastate traffic
carried over the defendants' facilities--
whether it was inter- or intralATA--was not
incidental to otkerwise lawful sexvices; the
second is that 2 cease and desisy order which
might go beyond a prohibition on the holding
out of intralATA service could be crafted
without unduly bdburdening or froscriding.
otkerwise lawful service offerings. Pacific
did not provide either. '

The First question/to be answered in
analyzing the incidental use issue is whether
the defendants were ullawfully transporting
unauthorized irntrastdte traffic. Secondly,
we must address whether the defendants were
holding themselves/out to provide such '
services. We ansyer both of these questions
in the negative. o

In this case, facilities were designed
and construct pursuant to federally-
tariffed and =~certificated operations.
Defendants’ %Fariffs specifically state that
no intrastagp service is offered. Contrary
to Pacifice's claims, the defendants were

under no obligation to ¢onfigure, design or
construct eir facilities in such 2 manner

as to pernit the prec¢ise and efficacious
blocking of unauthorized traffic. We note
that, as early as 1978, AT&T protested MCI's
application for interstate authority alleging
that MCI lcould provide intrastate service
pursuant %o the latter's tariff filing but ;
never raised the issue of dlocking; its :
" protest was dismissed upon MCI's inclusion of

a tariff provision excluding intrastate
services. MCI Telecommunications, supra,

70 FCC 2d at ©o67. 7Thus we f{ind no prior
legal duty was ever imposed upon .the
defendants to configure their respective
networks so as to permit blocking. To create

12
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such a duty at this late date would impose
potentially severe and onerous burdens upon
the defendants, burdens created in large part
by Pacific's and AT&T's collesctive and
individual failure to more %Ltimely ralse the
issue. And, as the re¢ord clearly indicates,
the d fficulty of blocking is a product of
the inferior interconnections presenﬁ}y
provided by Pacific to defendants. nis
situation will assertedly be changed with <he
advent of equal ac¢cess and we impose 2
blocking requirement as a result.

As to Pacific's allegafion that the
defendants have held themgelves out as
intrastate carriers, we fave reviewed
Pacific’s showing zand ¢onclude that holding
out has not been estadlished.

materials that Pacifie

¢ites to the contriry are apparently from
national advertisdng programs, not tailored
t0 any particul Jurisdiction. The
advertising does list cities that may be
reached by a sgbscrider, but when such
materials are/distributed on a national
basis, the Iifformation is nore reasonably
interpreted as promoting interstate calling,

ince 2 subscriber in one state is advised of
the variouy places that may be reached over
the network. Defencdasnts allege that they
have never used an intrastate city pair as
the basiy for a ¢comparison of their rates
with tbe]Bell system rates. Thus we agree
that they have never ae¢tively promoted their
service/ as an intrastate service.

Pac‘fic 3 reporied conversations with
defendants’' sales perséonnel a*e ultimately no
nore persuasive. Although it is true that
defendants dicd not discourage the Iintrastate
use of their network, they were under no
obligation to do so.

In sum, Pacific is incorrect when it
states that "every intrastate call placed
over the lines of MCI and Sprint has been in
violation of law, even where such calls may
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be alleged to have been 'incidental' to
interstate service." Defexndants have put:
their facilities Iinto place pursuant to FCC
regulations. NoO legal duty to configure
those facilities in such 2 way as;db.permit
dlocking was ever imposed on defendants. The
present ¢ifficulty of blocking X s a producs
of the inferior coznections p*ese tly
provided to defencants by Pagifiec. Finally,
the record Coes not es:abl;sn %o our
satisfaction that defendagts have prozoted
the Intrastate use of their facilities. In
these speecific circumstances, we coaclucde the
defencants' iatrastate foraflfic complained of
here constitutes an 4 iden:al uSe not
rendered Iz violatiow of any law.

As worsv,f heir *ta&us -s like Sony as a -
seller o video *epo tBat zmay be used o
infringe copyrighrs.’ ‘hey provide th

: ﬂacllitiesﬂ'o- a/legitimate business purpose,

and are 2ot resyoasidle Tor sueh other uses
that ay He zade dy customers. \

Tatis” ;oiﬂ: was zade recextly by the
United S:azedrSupreme Court in Sozv Corn. v.
Universal City Studies. Ine., - US - 73
L.2z 2¢ 571/k19o-) _nvoivizs tre Loz
whether tiae sale of home v‘deo,ape recorders
co:s:izu:?s cozntridutory *nfring-nen* of

/

7 We séy "at worst" because In .he SOny
ana-asy customer zay de active-y

v-ola g ,He law, even Iif Sony isa't

(a1 houg, Sony was found %o have adverstised
an Infringing wse). 3Bus iz the ve_epho‘-e
¢case the customer placing the call is zot
violatizng acy law. Fuprtherzore, there is 2o
suggestion that cefendants have not paid o
Pacific the appropriate access charges for
car*gong such :raf.i y waile the essence of
the 2y case is ¢ unpaid royalties. ‘Where
the conduct cmp a:ned of is lawful, it would
be a deprivation o’ due process :o__mpose a
penalty. ‘
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the Court held: | //

"Accordingly, the sale of copying
equipnment, like the sale of other
articles of commerce, does not
constitute contridbutory infringement if
the product is widely used for
legitimate, unodbjectionadle purposes.
Indeed, it need merely be capable of -
subotantlal noninfringing uses. 78
L.Ed 2¢ at 592.

Applying +that principle to the/specific case,
the Court ...tated'

"The question is thus whether the
Betamax is capable/of commercially
significant noninfringing uses. In
order to resol§g/rhat question we need
not explore al he different potential
uses of the machine and decide whether
or not they would comstitute

. . infringemenf. Rather, we need osly
consider ether on the basis of facts
as found by the district court a -
significant number of thenm would be non-'

‘ -n'riﬁyﬁng._' Id.

The Court found that at least one potential
use plain)y sati sfied this standard..

Wnile the Sony case is not directly
applicaple to thils one, it provides an apt
In this case there is no doubt that
defendant's facilities are "capable of"
"nonigfringing” uses; such uses predominate.
We al5c think the record fully supports our
finddng that defendants are. not contrid-.
utorily responsible for any “infringing"
use

We do not mean %o suggest that
defendants® conduct has heen exemplary.
Clearly they could have done more to
discourage intrastate use of their
facilities. Just as clearly they could have
done more %o en¢ourage Iintrastate use of
thelr facilities. But we do not find that
their conduct has been unscrupulous, or that

15
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they have breached any obligation imposed by
law. The complaint has no meriz.

Finally, the record estadbliszhes that,
for a great deal of the intralaATA toll
marke:, Pacific’s service and rates are
superior 0 ““ose of the defendants. Pacifi
would itself do much to discourage the
diversion of intralATA traffic by
disseminatiag these facts. Moreover, it is
in the dusiness iaterests of the defendants
0 do the same in order to prevent it
dissatisfaction c¢f their subscribders should
ehme latter use the defencdants’ facilities for
intralATA calls ozly to later discover
Sacific's rate advantage. We are willing to

rely upon the partieS/in this case o
exavrcise good fal h/bns ness *udsment and
falr bkg sess p“acgices i ¢omlying with our
order We thus cecline to issue a cease
and desist ordei/m effect compliaznce.

Tn light of the adbove discussiozn, we see
20 point in issuing an order for an
accounting as/ requested by Pacific. Its
prools are ndt compelling and an accounting
serves no. dependen‘- surpose in the conitex?t
of Pacific s complaint. It will Be denied.

I

./'

. f
‘2 our éddizi zal requirements p-aced upot
he _n:"as*a*e interlAl A carriers to reflex
-n: alATA callers to tke local exchange
company p vides additional steps to the ones
c’ujta ily unde takea to date."

I3

'

?in&ins 25 is modified to read:

"Upon the offering of interconnections under
he mandated equal access, all interexchang
carrie*s would asse?tedly be srovided the
immediate means Lo block iatralATA tralflic
without affecting their'o:her services."
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Finding 2¢ is modified to read:

"The record does not estadblish that the

defendacts in C.83-05-05 have held themselves
out as providing unauthorized Intrastate
services." :

Finding 37 is modified to redd

"vational adve*** izg campaign materials
promote interstate cal~/ng, even though such
zaterials incidental y/adv se subseribers of
destizations that arg Iz their own state." '

indiag 314 is added to read:

"Neither ¥CI, Sprint, nor WU has been showz
10 have advert¥sed an intrastate city pair as

the basis ’od/é comparisoz of thelir rates

ith the Bell/ System rates.”

/

"“c-, Sp--,u, and WU have provided

crastate telecommunications service as
_:c-de dL %o their lawfully avthoric
interstate szervice,"

v

k>

Conclusion Law 2 is nocified to read:

Coaclus;bn of Law 8 4= modified to read:

e -
{

fslo;ki:% should nmot be required prior to
ecual z2ccess, and with the advent of egqual

access,‘not uatil Pacific has dezoznstrated oz

the record that s'facili:ies aznd techzology
d~ 3tinguish Detween Iat a¢d interLATA

af’*c with a aiga degree of accuracy."

0~der::g gvapn 2 is modified to read:
"oy c;fic ucl; (?acif:c), after cezonstrating
on the record its ability To distinguish

intro= and Interl A*A't*af.;c, shall dloek
uzauthorized 1 ntraL TA % ffic\ca*r‘ed over

17
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or through the facilities of any
interexchange carrier upon full
implementation of equal access within

‘ a : e

LATA." /

0, M TT-ES-FERTEERORDERED tba.t..z:eheabi-n-g—of-* ‘ ‘
modiLied-aboveT LS hereby—deaied. | ,

VICTOR CALVO

PRISCILIA C. GREW -

DONALD VIAL

WILLIAM T. BAGLEY
- Conmissioners
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