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BEFORE TEE PUBLIC UTILITIES_COMMISSION_OF THE S"A*E OF CALIF ORNIA

In the Matter of the Application )

of SQUTFERN CALIFORNTA GAS COMPANY)

gl rescind refund orders relative ) ‘ - T

0 its iavessment tax credit Application §2-04-67
°”ection au*suﬁn* to Decisions (Tiled April 29, 7983)
RB627T, 86117, 86118, and 86691 : B

and suspe ded »y Decisions 86154

and 36684,

ORDER DENYING REFEARING

Aa application for rerearing of D.84-00-082 has deen
joimtly filed by the Citfes of Los Angeles and San Diego (tke
Cities). A response therete, asking that rehearinngeﬂde:iéd,ﬁ
has deen filed by Southers Califoraia Gas Coxmpany (SoCal). We
have carefully considered eachk and every allegation of er ror and
arguzment in these Tilings and are oFf the opizion that good cause
for granting rekearing “as 0% been shown. . ﬁ’\%f:w;‘i

The Citles concur wich the vos tion taker by ﬁun
attorney for the st ff in this pvoceod‘ng,_name¢y, thar we are
p*ecluded Trom resc_nd ag our p"ior ref fund orders because o’ the

ion of the Califorulia Supreme Court In SoCal v.‘”uoT‘ ,
Com. (7979) 23 Cal.3c 470. We discussed this: posi ion
in D.8Y¥-09-083 and found Lt unpersvasive. Iz e“'ﬂﬂ* -1 ***es

- e e Wy - e

Sk BS <o Lgznore the subsequent actions of Conz*ess mos*
ao::bly. re Surface Transportation Assist azce 4et of"98? and _
ts legislative history. As we s aoed tn D Ru 09 08? we a*n;_“
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pnrsuaded by the language of ‘that Act and that h‘story that
Congress agreed with the Internal Revenue Service’ s
interpretation of the relevant p“ovisions of the Internal
Revenue Act rather than ours. Although we understand that suoh
interpretations by Congress of prior legislation are not binding‘
on the eourts, it is well settled that such enactments and
statements are factors which may be considered by a court in |
determining the true intent of Congress at the tinme It enacted
the prior law (Fong Eu v. Cracon, 16 Cal.3d 583; Standard |

011 Co. v. State Bd. of Eoualization, 39 Cal.App.3d T65). |
Extrinsic aids, such as the "Report of the Committee on'Finanoe,
U.S. Senate” on H.R. 1524, which SoCal Included in its brief
are also legitimate alds in determining legislative intent
(SoCal v. Public Utilities Com., 24 Cal.3d 653)

Therefore, although we cannot predict with certainty
what a federal court would decide if the question of SoCal's.
eligidility for ITC were litigated inm that forum, we find it
reasonadle to conclude that such 2 court would‘seriou31§
consider these new factors in construing the applicable tax.
law. Since those factors are all adverse 4o our. earlier
conclusions as to the effect of our refund orders on that
eligidilicy, it is also reasonable to conelude that the risk of'v
SoCal's loss of ITC has been inecreased. |

We continue to believe as we stated in D 8&«09 083,
that such an event would not be in the best int erests of SoCal’

atepayers and that prudent regulation requires us to- avoid such
a consequence 1f we can reasonadbly do so. That is the ‘reason we.
have decided <o rescind our prior orders. ‘ _ _

The Cities also contend that our action was taken
without notice and opportunity to be’ beard as required by law;‘
However, we note that they do not allege they were not served
with a copy of SoCal's "Motion to Reseind Refund Orders,™ which
formed the basis of this proceedi ng.' SoCal ‘has stated and its
certificate of servioe S0 certified, that copiea thereo' were
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served by mail on all interested parties in the. original
proceedings, including the counsel for the Cities who sigmed the 
Application for Rehearing. Although the Cities may not have
been aware that SoCal s "motion" was actually‘riled as . a new
application, we do not find that fact as excusing the Cities'
failure to respond or to ask for a hearing if one was,desired-

In any evént, we fail $0 see what purpose such‘a :
hearing would serve. The material ‘evidence coﬁsist&'of‘the
relevant federa) laws and their legislative history. noune’ of
whickh is in disbute. Anything in addition would be merely
opinion as to what legal conclusions should-be‘d:awﬁ;ftdmvsuch
evidence. Sucﬁ arguzents can b2 made in a brief as‘wéli‘as!by‘
sworn testimony and are not binding on 4his Commission (Market
Street Railwav Co. v. Railroad Commission, 220 U.S. 5%8)
Although the Cities filed no brief as such, they have made all
thelr legal arguments in the Application for Rehearing and
these have been considered. & :

No other issues need de discussed. Therefofe,

IT IS ORDERED that -

Rehearing of D.85-090-08% is denied.

This order is effective today. o

Dated DEC 51984 at San Francisco, Califcrnia.

I abstain. . - DONALD VIAL

FREDERICK R. DUDA - Pres"dent |

VICTOR CALVO. -
Cou-;szioner PRISCILIA. C. GREW

WILLIAM T. BAGLEY. T
Comm;sszoners '
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