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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application for )
approval of amendments to the )
Section 496 agreement between )
participating motor common carrier ) Application 87-04-064
members and the Pacific Motor Tariff ) (Filed 2pril 30, 1987,
)
)
)
)

Bureau, Inc¢., and approval of amended Avgust 17, 1987)
Amendments to the by-laws of

Pacific Motor Tariff Bureau, Inc.

LEINION

Applicant Pacific. Motor Tariff Bureau, Inc. (the—Bureau);‘;
a California nonprofit corporation, requests approval of its
amended agreenment. betweeﬁ its highway common carrier members and o
the Bureau and of its amended bylaws and procedures relative to the]'wf'
joint consideration, initiation, or establishment of rates, .
charges, classifications, and rules. Such approval is requested‘ |

under Public Utilities (PU) Code § 496 and General Oxder (GO). 154-f‘
Notice of the £iling of the applzcatxon and the amendment appeared - .
in the Commission’s Daily Calendar of, respectively May 4, 1987 and .

August 20, 1987. The appllcatlon and amendment show they were both”ef

served on the A:torney General of the State of California and the.
Antitrust Division of the U.S. Department of Justice. While no
protests to the-orlglnal appllcatlon were received, the :
Commission’s Transportation staff objected to the grantxng of the G
or;gxnal application as filed as it allegedly"dld not conforn w;th

GO 154 in some respects. However, through 2 subsequent amendment
the alleged discrepancies were corrected to the staff’s
satisfaction. : | ‘

- PU Code § 496 provxdes that any carrier which is'a party

to an agreement between or among two or more - h;ghway common
carriers relating to rates, fares, classxflcatlons ox changes, or -
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rules and regqulations pertaining thereto may apply to the
Commission for approval of such agreement. Subject to the three
prohibitions listed in Paragraphs (d), (e), and (f) of PU Code §
496, commission approval of such an agreement exempts the carriers
party to the agreement and others from the operation of Chapter 2
(commencing with § 16700) of Part 2 of Division 7 of the Business
and Professions Code relating to combinations in restraint of trade
with respect to such agreement. PU Code § 496 provides that the
Commission shall approve such agreement if it finds that the
agreement, rules, regqulations, and procedures provided for the
operation therxreof are fair and reasonable and are not contrary to
public policy, except that the Commission shall not approve the
agreement if the agreement (1) is between a highway common carr;er‘
and rxailroad and the agreement is not limited to matters.relatlng .
to transportation under joint rates or over through routes (PU Code-

§ 496(d); (2) concerns the pooling or division of traffic, service,
or earnings, unless the Commission finds that the agreement will'béd'
in the interest of better service to the publxc or of economy of ‘
operation resulting in efficient utilization of fuel and will not
unduly restrain compet;tmon (PU Code § 496(e). or (3) establishes: a
procedure for the determination of any mattex through joint.

consideration unless the Commission finds that under the agreemént{l"

there is accorded to each party the free and unrestrained right to
take independent action either bhefore or after any determination is
arrived at through such procedure (PU Code § 496(f)). -
on Aprxl 16, 1986, we issued Decision’ 86-04-045 in Case
(C.) 10368 et al. In that opinion we adopted a reregulation
program for transportatlon ot general commodities. cOntmnued

collective ratemaking, act;vely superv;sed by the. cOmmlss;on, is an&" B

integral part of that program. Also, as a result of C.10368 we
adopted GO 154 effective January 1, 1987 and tltled ~Rules ‘
Governing the Organzzatxon and 0peratlon cr Rate Bureaus and Their "
Common Carrier Members Engaged in Collective Ratemaking.” That GO
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acts as a guide for the filing of future applications with the
Commission seeking approval of § 496 agreements and lists new rules
which rate bureaus and their members must adopt and abide by
relative to their collective ratemaking. GO 154 provided that if
current rate bureau agreements and procedures did not conform to
the requirements of GO 154 that they should be amended to conform
and that a new application be filed seeking epproval of the amended
docunents. The Bureau’s agreements and procedures were first |
approved by us in Decision 83165, dated July 23, 1974. This
application seeks approval of the agreements and procedures as
amended to conform to GO 154 .
The Section 496 Aqreement and Buxeau Bvlaws

TheibYIaws provide that any motor common carrier of
property operating_ih intrastate commerce within the state may
become a member of the Bureau. Membership will be terminated ‘for
failure to pay dues after 950 days’ﬁotice of such failure. The , _
Bureau offers two\typeslof membership: active and limited. Aotlvee
members are entitled to one vote at regular and special corporate .
meetings as well as at rate committee meetxngs in which the member

is involved. A limited member is not entitled to vote at corporate?.?

meetings oxr on rate and tariff matters, but nay be a part;c;pant
in a bureau tariff. The purpose of the . Bureau, as stated in the
bylaws, is to act as an agency through whzch ‘members can
accomplish, as a group activity, the joxnt consxderatxon,
initiation, and establishment of rates, olasszflcatlons, ‘
allowances, charges, and rules and regulatxons.pertaln;ng thereto
and to cause the publlcatlon and filing of tariffs. ma;ntazned by
members as a group activity. :
The Section 496 agreement between and among the-carrzer
nmembers and’ the Bureau states that each carrler will 1n1t1ate,
change, publish and fxle tarlffs or rates or exceptions to .
classzfloatlon ratlngs, and rules, regulatlons or practices .
pertalnxng thereto mnsofar as they have applxcatlon from, to, or .
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between points encompassed within the tariffs published by the
Bureau, while the Bureau agrees it will publish or cause to be
published and file tariffs or rates on behalf of its members
authorized as a group activity.

The agreement or bylaws variously provide for general
rate committees to be composed of all members participating in a
particular tariff oxr related group of particular tariffs of the
Bureau. Each such general rate committee shall elect from its
membership a standing rate committee, consisting of not less than
three members of that geheral rate committee. Tariff proposals<to*
group action may be submitted by any menber ox shipper or rece;ver
of freight who would be affected thereby. The proposal is

subnitted to the Secretary of the Bureau who then dockets it on. the o
appropriate committee’s rate docket. The Secretary is to give not""

less than 14 days notice of.any rate committee meeting and its

docket. Such notice is required to be sent to all persons who -

request that their names be placed on the mailing list for‘notice .
of the partlcular comm;ttee meeting. - ,

At any rate. committee meet;ng, which is open to the
public, 30% of the active members participating in any Bureau
be determxned by the majority wvote of those present who are
entitled to vote. Aan appeal may be taken by 2 member from any
action of a standing rate committee to the related General Rate
Committee whose action, after notification to interested parties
and opportunity for a hearing, is final. Such final actlon,‘v
including reasons therefore, is to be mailed to persons listed on :
the docket mazlmng list within 5 days. A shxpper may only'take an’
appeal from its proposal.

Minutes of each rate meeting are to be recorded and
retazned for a period of one year subject to 1nspectzon by the
Commission staff. Any 1nterested person may speak at a rate
committee meeting. Votlng by proxy is allowed but no telephone

tariff or committee shall constitute a cuorum’'and. all matters shallv‘\fii”j
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votes will be accepted. If no appeal is taken from the action of a
rate committee such action is final and if the action is one
regquiring a tariff change, it shall be published as soon as
practicable, but not sooner than 10 days after the date of the
committee meeting. '

A provision is made for a mod;fzed procedure wherein at
the request of the proponent of a proposal the proposal will be
deemed approved unless, after notification, objectlon thereto is
received in writing within ten days. If objection is received the
proposal will be docketed as a general rate proposal and handled
accordingly. : :

Both the bylaws and the agreement provnde that every .
member shall have the free and unrestricted right to take
independent action either before, durlng, or after any
determination arrived at as a combined or group~act1on. The
agreement provides that the Bureau may. not file a protest or

complaint with the Commlssmon aga;nst any tar;ff 1tem publ;shed by}“n ‘

or for the account of any motor carrier of property. o
The agreement allows a member of , the Commmssion or its =
staff to be present at any Bureau or commzttee meetlng at which
voting on a public agenda item is held. ke
The Bureau wmll nake avallable 1ts—books and recordv ror f“
1nspect1on by the Comm1551on. ' '
' Slnce only motoxr common carriers of property may'become Qﬂ
menbers of the Bureau, PU Code" § 496(d) does not stand in the way
of our approv;ng the-agreement,and bylaws. Also, there'ls.no
provzsxon 1n the agreement or bylaws for approv;ng agreements |
between railroads and highway common carrzers. - ' B
PU Code § 496(f) is satlsfxed by the- agreement and’ bylawsy
as a member’s independent actlon is safeguarded and the agreement
prohibits the Bureau from protestlng such lndependent actlon.
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Part II, Article I, Section 1. of the bylaws provides
that the purpose of the Bureau, among other things, is to act as an
agency through which members can accomplish the joint consideration
of #divisions” in any Bureau tariff. The word ”division” is,
unfortunately, susceptible to-twohinterpretationé. On the one
hand, the word could refer to the division of a joint rate ¢harged
for the movement of freight over the lines of twe carriers. On the
other hand, it could refer to the division or pooling or traffic, |
sexvice, or earnings, which require a special showing in the
application before the Commission may give approval to such joint
consideration. No such special showing has been made in respect to )
the pooling of traffic, service;'or‘earnihgs. '

Therefore, to prevent any confusion over the word
division we will condition our approval of the application on the
Bureau amending 1tsAbylaws to include a sect;on~1n Part III to read
as feollows:

”Nothing contained in these bylaws shall permit

any agreement with respect to the poollng or

division of trafrlc, servzce, or earnans.

The agreement and bylaw'procedures, with our squested
amendment, are fair and reasonable and not contrary to—publlc
policy. We will approve the appllcatlon.

Eindings of TFact

1. The Bureau and 1ts member carr;ers request approval oz
the agreements and bylaw procedures governlng collective action 1n
considering, initiating, and establlshlnq rates, rules, and

requlations in regard to the tarxffs published by the Bureau on
behalf of the menbers.

2. The Bureau 15 a nonproflt California corporatlon.

3. No protests to the appllcatlon or requests for'hearlng
were received. ‘
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4. Membership in the Bureau is open only to persons,
partnerships, or corporations engaged in the business of
transporting property as a motor common carrier in California.

5. The bylaws and agreement establish the rules governing
the collective ratemaking of the Bureau members.

6. The rules in the Bureau’s bylaws and/or agreement which

are required by GO 154 to govern the organization and operations of
a rate bureau are as follows: .

a. The Bureau shall not termxnate membership
except for good cause, such as failure to
pay dues.

‘Bureau employees shall not have power to
vote on any rate proposal.‘l

The quorum for holdlng meetings at which
rates, rules, or classifications are
discussed in committee is 30% of the
California intrastate members and the
majority vote of the committee is necessary
foxr approval- or any matter.

Votes. regarding a rate proposal shall be
cast in person by the carrier
representative at the committee meeting.

All meetings involving introduction or
discussion of proposals to establish or
amend rates ox charges are to be open to
the public at which members of the publlc
may express an’ opinxon upon such a
proposal.

Minutes of each meeting shall be recorded,
- either in writing or electronically, and-
retained for a period of one year subject
to inspection by the Commission: staff.

Each rate proposal is docketed and assxgned
a docket number. '

Notice or each. docketed rate proposal is to
. be sent by first-class mail not less than

14 days before the docket meeting to all

Callfornza 1ntrastate members, interested
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persons who have requested notice, and the
Commission’s Freight Ec¢onomics Branch
located in San Francisco and Los Angeles.

The identity of the proponent carrier of a
proposal will divulged to the Commission
staff upon request.

The Commission may attend the committee’s
meetings.

The Bureau may conduct executive sessions
fxom which the public is excluded and
discussion of public agenda items is
excluded at such sessions, except that if a
public agenda item is voted at such session
(without discussion), verbatim written or
electronic records of such sessions shall
be made and retained and be subject to
Commission inspection for a perlod of a
yvear thereafter.

A member of the Commission or its staf?,
serving in an official capacity as observer
at a meeting of the Bureau or any commmttee
thereof, may not be excluded from an
executive session at which voting on publlc
agenda ztems is conducted. _

The Bureau and its affxllates shall nake
their books and records available to the
CQmm1551on staff for 1nspectxon. ‘

7. The agreement and bylaws each. provmde that each member |
reserves the right to take free and unrestraxned rlght to
independent action.

8. The agreement proh;b;ts ‘the Bureau from interfering w:th
any partmc;patlng motor common carrier’s rlght to lndependent
action. _

9. The Bureau’s bylaws. ‘should’ ;nclude,a provmsxon which
specifically forbids the making of any agreement relative to the “
pooling or division of trafflc, sexvice, or earnings. _

10. The agreement and bylawsuere fair and reasonable.
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1l. The agreement and bylaws, once the bylaws are amended as
set out in Finding 10, are not contrary to public policy.

12. A public hearing is not necessary.
conglusions of Law

1. The agreement and bylaws come within the purview of PU
Code § 496.

2. The agreement and bylaws are not prohibited by Paragraphs
(d) and (f£) of PU Code § 496. ‘

3. The Bureau should amend its bylaws and Rules of Procedure
to include the following wording:

”Nothing contained in these bylaws shall permit
any agreement with respect to the pooling or
division of traffic, sexvice, or earnings.” _
4. Upon the amendment of the Bureau’s bylaws as set out in '
Conclusion of Law 3 the agreement and bylaws are not prohibited
by Paragraph (d) of PU COde § 496 and the application should be
approved.

ORDER

IT IS ORDERED that: ‘

1. Subject to Pacific Motor Tariff Bureau, Inc. (the Bureau)“
amending its bylaws as provided in conclusion of Law 3, the

agreement and bylaws attached to the application as amended are :

approved to govern the organization and operation of the Bureauw and-

its california intrastate members in the collective consideration,jfk" o

initiation, and establishment of rates, rules, and- regulatlons of
highway common carriers.
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2. The Bureau shall have 60 days from the date of this oxder
to amend its bylaws ac provided in Conclusion of Law 3 and to
notify the Commission by verified statement that such amendment to
the bylaws has been made. Failure to make the amendment and
notify the Commission as provided for herein shall result in the
disapproval of the appllcatlon- N

This order becomes effective 30 days fxrom today.
Dated 0CT 1 61987 , at San Francisco, California.

ANLEY W. HULETT
ST - President
DONALD VIAL
FREDERICKX R. DUDA
c.hﬂICHmll.“ﬂLK :

Commzsszoner John B. Ohanian, be;ng ‘
necessarily absent, did not
participate.

| CERTIFY mmrs DECISION.
WAS APPROVED BY TPE,ABOVE_',?, :
co:«Msuzousks TODAY"

Vu..of me,. Exacvtwe Derecror

| /’@ paed




