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~urmn~u~j I-:{~ ,.;7,\ i-! OCT 1 &1987 
Decision 87 1 0 01~lJt)U@J wUi.rULb 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

In the Matter of the Application for ) 
approval of amendments to the ) 
Section 496 agreement between ) 
partieipating motor common carrier ) 
members and the Pacific Motor Tariff ) 
Bureau, Inc., and approval of ) 
Amendments to' the by-laws of ) 
Pacifie Motor Tariff Bureau, Inc. ) 

--------------------------------) 
9p::r:NXON 

Application S7-04-064 
(Filed April 30, 1987, 

amended August 17, 198:7). 

Applicant Pacific. Motor Tariff :eureau,.Ine. (the- Bureau), 
a california nonprofit corporation, requests approval of its 
amended agreement between its highway common carrier members and 
the Bureau and of its amended bylaws .and procedures relative to the' 

joint consideration, initiation, or establishment of rates., 
charges, classifications, and rules. SUch approval is requested, 
under Public Utilities (P'C7) Code § 496 and General Order (GO). 154,. 

Notice of the filing of the application and the amendment appeareQ.~'· 
, , 

in the COmlnission's Daily Calendar of, respectively May' 4, 1981' and, 

August 20,. 198:7. The application and amendment show they were both 

served on the Attorney General of the State of california and the 
Anti trust Division of the U. S. Department of Justice~ While no 
protests to the original application were received, the 
Commission's Transportation staff objected to the granting of the 
original application as filed as it allegedly did not conform with.,' 
GO 154 in some respects. However, through a subsequent amendment' 
the alleged discrepancies were corrected to. the staff's 
satisfaction. 
Proeedure for Exemption From State Antitrust Laws 

PU Code § 496 provides that any carrier which is' a party 
t • , • 

to an agreement' between or among two or more hl.9hwaycommon 
carriers relating to rates, fares, classifications or changes, or'" 
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rules and regulations pertaining thereto may apply to the 
Commission for approval of such agreement. Subject to the three 
prohibitions listed in Paragraphs Cd), (e), and (f) of PO Code § 

496, Commission approval of such an agreement,exempts the carriers 
party to the agreement and others from the operation of Chapter 2 
(commencing with § 16700) of Part 2 of Division 7 of the Business 
and Professions Code relating t~ combinations in restraint of trade 
with respect to such agreement. PO Code § 496 provides that the 
Commission shall approve such agreement if it finds that the 
agreement, rules, regulations, and procedures provided for the 
operation thereof are fair and reasonable and. are not contrary to 
public policy, except that the commission shall not approve the 
agreement if 'the agreement (1) is between a highway common carrier, . 
and railroad and the agreement is not l~tedto matters relating 
to transportation under joint rates' or over through routes CPO' Cod~ 
§ 496(d); (2) concerns the pooling or division of traffic, service;: 
or earnings, unless the Commission finds that the a9%'eem,ent will DE:', 
in the interest of better service to the' public or of economy of 
operation resulting in efficient utilization of fuel and will not 
unduly restrain competition (PO Code § 496(e); or (3) establishes a 

, . " 

procedure for the determination of any matter' through j'oint 
" consideration unless the Commission find.s that under the agreement 

there is accorded to' each party the free' and unrestrained right to 
take independent action either before or'after any determination is, 
arrived at through: such procedure CPU Code,§496(f».' 

On April 16-, 19:B6, we issued Decision 86-04-04Sin case 
(c.) 10368. etal. In tha.t opinion we adopted a reregulation 
progr~ for transportation of general commodities. Continued 
collective ratemaking, actively supervised by the. Commission" is an: 
integral part ot, that program. Also" as a result of. C ... 103:&8 we 
adopted GO lS4 effeetiveJanuary1, 198.7 anc1titled ""Rules 
GOverning the organization ana Operation of Rate Bureaus and Their 
Common carrier Members Engaged in Collective Ratemakinq.~ That GO 
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acts as a guide for the filing of future applications with the 
commis!>ion seeking approval of § 496- agreements and lists new rules 
which rate bureaus and their members must adopt and abide by 

relativQ to their collective ,ratemaking. GO, lS4 provided that if 
current rate bureau agreements and procedures did not conform t~ 
the requirements of GO 154 'that they should be amended to conform 
and that a new application be filed seeking approval of the amended 
doewnents. The Bureau's agreements and procedures were first 
approved by us in Decision 8.316-S, dated July 23, 1974. This 
applieation'seeks approval of the agreements and procedures as 
amended to conform to GO 154. 
The S~ctiQO 496 Agreement aDd BUre~ Bylaws 

The bylaws provide that any motor common carrier of 
property operating' in intrastate commerce within the state may 
beeome a member of the Bureau. Mem:bersbip will :be te:t:l'D.inated ':for 
failure to pay dues after 90 days notice of such failure. The 
Bureau otfers tw~ types of menWership: , active and limited. Active 
members,are entitled to one vote at regular and special corporate 
meetings as well as at rate' committee meetings in wh.ich the member; 
is involved.. A lilnited me:mbe:r' is not entitled to vote at corporate 
meetings or on rate and" tariff matters, but may be a participant" 
in a bureau tariff... The purpose' of the Bureau,. as stated in the 
bylaws, is to act as an agency through wh:tch' melll.bers can 
accomplish, as a group activity, the joint' consideration, 
initiation, and establishln,ent of rates, classifications, 
allowances, charges, and rules and regulations pertaining thereto' 
and to cause the publication and filing of tariffs maintained by 
members as a group activity. 

The Section 496 a,greaent between and among, the-carrier 
members and'the Bureau states that each.: carrier will initiate, 
Change, publish and file tari:rfs' or rates or exceptions to 
classification'ratings, and rules., regulations·or practices. 
pertaining theret~ insofar as they have' application from, to, or . 
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between points encompassed within the tariffs published by the 
Bureau~ while the Bureau agrees it will publish or cause to be 

published and file tariffs or rates on behalf of its members 
authorized as a group activity. 

The agreement or bylaws variously provide for general 
rate committees to be composed of all members participating in a 
particular tariff or related group' of particular tariff& of the 
Bureau. Each such general rate committee shall elect from its 
membership a standing rate committee~ consisting of not less than 
three members of that general rate committee. Tariff proposals for 
group action may be submitted by any member or shipper or receiver 
of freight who woulcl be affected' thereby. The proposal is 
submitted to the ,Secretary of the Bureau who then dockets. it on the 

'I 

appropriate committee's.. rate docket.. The Secretary is. to give not' 
less than 14 days notice of any rate committee meeting and its 
d,?cket. Such notice is required to :be sent to ,all persons who 
request that their names be placed on the mailing list for notice 
of the particular committee meeting.. 

At any rate committee meeting, which is open to the 
public~ 30% of the active' members participating in any Bureau 
-tariff or committee shall constitute a quorum'and all matters shall 
be determined :by the majority vote of those present who are 
entitled to· vote. An appeal may be taken by a member from any 
action of a standing rate committee to the related General Rate 
committee whose action~ after notification tO,interested parties 
and opportunity for a hearing, is final. Such final action, 
including reasons therefore" is to be,mailed to. persons.. listed on 
the docket mailing list within 5 days. A shipper may only take an' 

• I' . '. 

appeal from its proposal. 
Minutes of each rate meeting 'are to· be recorded and 

retained for a period of one year subj ect tOe ins-pectio?, by the 
Commiss.ion staff.' Any interested person may speak at a rate 
committee mee:t;ing..: Voting:by proxy is allowed:but no telephone 
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votes will be accepted. It no appeal is taken from the action ot a 
rate committee such action is final and it the action is one 
requiring a tariff change, it shall be published as soon as 
practicable, but not sooner than lO days after the date of the 
committee meeting. 

A provision is made for a modified procedure wherein at 
the request of the proponent of a proposal the proposal will be 

deemed approved unless, after notification, objection thereto is 
received in writing within ten days. If objection is received the' 
proposal will be docketed as a, general rate proposal and l:I.andled 
accordingly. 

Both the bylaws and the agreement provide that every 
member shall have the free and unrestricted ri9ht to take 
independent action eith'er·before,.' during, or after any 
determination arrived at as a combined or 9rOU?aetion. The 

" ' 

a9'X'eement provides th~tthe Bureau may not file a protest or, 
complaint with the commissi~n a9ainst any tariff item published by: 
or for the account of any motor carrier of property. 

The a9'X'eementallows. amexnk>er :of< the Commission or its' 
staff to be present at any' Bureau or committee. meeting at,which. 
voting on a public agenda item. is. held ~ , 

The Bureau will make available its. books and records for,~ 
inspection by the Commission. 

".1" 

Diseussi2D 
Since only motor common carriers' ~f'property may become 

members of the Bureau, PO' Code' §. 496(d) does not stand in the way 
of our approvin9. til,e a9ree:ment; and' bylaws. Also', there' is no 
provision ,in the agreement or bylaws for approving. a9'X'eements' 

, , ' 

between railroads and hi9hwaycommo.n carriers .. ·, , 
Ptr Cocle § 496(t) is. satisfied by thea9reement anct' bylaws,,' 

, . , , 

as a member's independent action is safe9Uar~ed and the a9'X'eement 
prohibits'the Bureau from protesting such independent: action;;'. 
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Part II, Article I, Section 1. of the bylaws provides 
that the purpose of the Bureau, among other things, is to act as an 
agency through which members can accomplish the joint consideration 
of wdivisionsw in any Bureau tariff. The word wdivisionw is, 
unfortunately, susceptible to two interpretations. On the one 
hand, the word could refer to the division of a joint rate eharged 
for the movement of freight over the lines of two carriers. On the 
other hand, it could refer to the division or pooling or traffie, 
service, or earnings, which require a special sho·..,ing in the 
application before the Commission. may give approval to, such joint 
consideration. No such special showing has been made in respect to 
the pooling- of traffic, service,.' or earnings .. 

Therefore, to prevent any confusion over the word 
division we will condition our approval, of the application on the 
Bureau amending its bylaws to include a section in Part III to read. 
as follows: 

WNothing contained in these bylaws shall permit 
any agreement with .respect to the pooling or 
division of traffic, service" or earnings. w 

The agreement and bylaw procedures~ with our suggested 
amendment, are fair and reasonable and not contrary to pUblic 
policy~ We will approve the application. 
Findings of Fact 

1. The Bureau and its member carriers request approval of 
the agreements and bylaw procedures governing collective action 
considering, initiating, and establishing rates, rules,. and 
regulations in regard to the tariffs published by the Bureau on, 
behalf of the members~ 

z. The Bureau is a nonprofit california corporation. 
3.. No protests to the application or requests for hearing 

were received • 
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4. Membership in the Bureau is open only to persons, 
partnerships, or corporations engaged in th~ business of 
transporting property as a motor c:oXIIXD.on carrier in cali~ornia. 

5. The ~ylaws and agreement establish the rules 90verninq 
the collective ratemaking of the Bureau members. 

6-. The rules in the Bureau's bylaws and! or agreement which 
are requi:-ed. by CO l54 to govern the organization and operations of 
a rate bureau are as follows: 

a. ~he Bureau shall not terminate ~embership 
except tor qood cause, such as tailure to-
pay dues. 

1:>. Bureau employees shall not have power to 
vote on any rate proposal. 

c. The quorum for holding ~eetings at which 
rates, rules, orclassi:tications are 
discussed in eom:mittee .is- 30% of the 
california intrastate members. and the 
majority vote of the. eom:mittee is necessary 
tor approval ot any matter. . 

d. Votes regarding a rate· proposal shall be 
east in person :by the carrier 
representative at the committee meeting_ 

e. All meetings involving introduction or 
discussion of.proposals to establish or 
amend· rates or charges are t~ be· opent~ 
the public .atwhieh members of the public 
lDay express an opinion upon.sueh a . 
proposal .. 

f. Minutes of eachlDeeting. shall be.recorded, 
, either in writing or electronically, and-

retained for a period of one year subject 
to inspection ~y' tho' cownission'· stat!. 

q. Each rate proposal is docketed and assigned 
a docket number. 

h. Notice of,·: each docketed rate' proposal is to 
be sent by first-class mail not less than 
14 days before thedoeket'meeting to all 
california intrastatemerol:lers, interested 
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persons who have requested notice, and the 
Commission's Freight Economies Branch 
located in San Francisco and Los Angeles. 

The identity of the proponent carrier of a 
proposal will divulged to the Commission 
staff upon request. 

The Commission may attend the committee's 
meetings. 

The Bureau ~ay conduct executive sessions 
from. which the pU))lic is. excluded and 
discussion of public agenda items is 
excluded at such sessions, except that if a 
public agenda item is voted at suCh session 
(without discussion), verbattm written or 
electronic records of such sessions shall 
be made and retained and be subject to 
commission inspection tor a period of a 
year thereafter. 

1. A member of the Commission or its staff, 
serving in an official capacity as observer 
at a meeting of the Bureau or any ,committee 
thereof,. :may not be excluded from,' an 
executive session at whiCh voting on public 
agenda items is conducted. " 

m. The Bureau and its affiliates ,', shall make 
their books and records available to the 
commission staff for inspeetion~ 

7. The agreement and bylaws' each provide that each member 
reserves the right to· take free and unrestrained right 'to 
independent action. 

8. The' agreelnent prohibits the Bureau frol'll interferin<] with 
any participating motor common carrier's ri<]ht to independent' 
action .. 

~ .. The Bureau's bylaws should'inelude a provision which 
specifically forbids the making of any agreement relative to the 
pooling or division of traffic, service,.. or earnings. 

10. 'l'he agreement and bylaws· are tair and ,reasonable • 
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11. The agreement and oylaws, once the oylaws are amended as 
set out in Finding 10, are not contrary to pUblic policy. 

12. A pUblic hearing is not necessary. 
Conelysions 0: Law 

1. The agreement and bylaws come within the purview of PO 
Code § 496. 

2. The aqreement and oylaws are not prohibited by Paragraphs 
(d) and (f) o·f PU Code § "96. 

3. The Bureau should amend its bylaws and Rules of Procec1ure 
to include the following wording: 

"Nothing contained in these bylaws shall p,ermit 
any agreement with respeet to the pooling'or 
division of traftic,service, or earnings.'" 

4. Upon the amendment of the Bureau's bylaws as set out in 
Conclusion of Law 3 the agreement and ,bylaws are not prohibited 
by Paragraph Cd) of PO' Code § 496 and· the application should. ~ 
approved • 

QRPER 

IT IS ORDEREO that: 
1. Subject to- Pacific Motor Tarl:.!f Bureau,. Inc. (the Bureau) 

amending its bylaws as provided in· Conclusion of Law ~, the 
agreement andoylaws attached to the application as amended are , 
approved to govern the organization and operation of the Bureau and·· 
its california intrastate members in the collective consideration,.: 
initiation, and establishment of rates; rules,. and regulations of' 
highway common carriers • 
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2. The Bureau shall have 60 days from the date of this oraer 
to amend its bylaws as provided in Conclusion of Law 3 and to 
notify the Commission by verified statement that such amendment to 
the bylaws has been made. Failure to make the amendment and 
notify the Commission as provided for herein shall result in the 
disapproval of the application_ 

This order beeomes.- effective- 30 Clays from. toClay. 
Dated OCT 161987 , at sanFraneiseo~, California. 

,".". 
,. , 

." -'-.-----~'.:,., 

• 

Commissioner John B. ~hanian, being 
necessarily absent,'d~d not 
participate • 
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