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NOV 13 1987 
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

GILBERT FOWLER and RICK ]..RNo:t.n,. 

Complainants, 

) 
) 
) 
) 
) 
) 

~; /D) n,r;::; n -," 1"1 n .. 
@JjUiJ l 61 I" 'ItH' 

~ LJ I..J)~ "'"' ~4!::l . 

vs. case 86-03-008 
(Filed March 6, 1986).· 

HENRY GUEN'I'fIER and JAMES A. COISEN, ) 
both dba CERES WEST MOBlLEHOME PARK, ) 

Defendants. 
) 
) 

------------------------------) ) 
GILBERT FOWLER and RICK ARNOLD, 

Complainants, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case 87-03-017 
(Filed March lO;, 1987) , 

Ceres West Investors, a california 
Limited Partnership: Paul R. Olson; 
David H. Pitzen: Jennifer L. Pitzen: 
Henry Nishihara: Miehael Sheehan: 
Shannon Sheehan, dba Ceres West 
Mobilehome Park, and Does I-X, 

Defendants. 

---------------------------------) 
California RuralI.eqal Assistance,. ):)y 

Ricardo· Co;gov{)" Attorney at LaW,.: 
for Gil):)ert Fowler and Rick Arnold, 
eomplainants. 

Biddle and Hamilton, ):)y Richard I,. 
HAmilton, Attorney at Law, for 
Henry GUenther and James. A.. Colsen, 
dba Ceres West Mobilehome Park~ 
defendants. 

OeINIQN 

Gilbert Fowler and Rick Arnold (complainants) request an 
order !indinq that Henry Guenther and JamesA. Col sen dba Ceres 
West Mobilehome Park (defendants.) .areoperatinqa water utility as 
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defined in Section 2701 ct. seq. of the ~lie Utilities Code (PO 
Code) subject to the jurisdiction of the ~lic Utilities 
commission and requirinq that defendants file tarif~s to cover 
their operations. 

Defendants' answer filed April 6" 1937, admitted that 
defendant Guenther owns, controls, and operates a mobilehome park 
and sells and delivers water to complainants, Dut avers that he is 
not now operating under the jurisdiction, control, and regulation 
O'f the Commission and requests that the relief requested be denied 
and the complaint be dismissed. The answer stAtes defendant 
Guenther acquir~d ownership, of ,the Ceres West Mobilehome Park 
(park) in August 198.2. Defendant CO'lsen's only interest il:l the 
park was as an employee manager, whose duties as manager cl~ased as 
of January 1, 19'86. 

The park consists of 43. mobilehome park spaces, ;" duplex, 
a fra:me house" and a common area laundry facility.. Complainants 
each occupy a mobilehome space. Water is obtained from a 1:.1ell on 
the park premises and distributed to', tenants'thrO'ugh a newly 
metered distribution system.. No· water is provided nor is ;my water;, 
offered to' non-tenants. 

-Prior to, October 1, 198:5-, water was delivered to' park, 
tenants as part of their lease paYlllents. On July 1, 1985, tenants" 
received a 60-day notice ,that effeetive October 1, 198:5-, t":lere . , 

would be a charge for water in addition t~ the monthly ren~. Rates 
to' be charged were set at $7.50 tor the first 8,000 gallons and 
$1.00 for each ad.d.itional 1,000 gallons.. The notice statC!li that 
tenants with one-year leases on file would not be charged. :!or water ~' 

during the lease term ending July 3,1986, and that, beginning , 
August 1, 198.6, all tenants would be ob1iqated to pay for ~ater at 
the above rate. 

Hearing on the complaint was held ~ly 29, 1986" in San 
Francisco at which time the matter was submitted subject to the 
filing O'f concurrent briefs by August 12, 19'a.6~ 

o , 

- 2 -



• 

• 

• 

C.86-03-00S, C.87-03-017 AL:JjBEB,fnh.* 

In Oecision (0.) 86-11-075 the Commission found that the 
evidentiary record was incomplote in certain respects, and sot 
~sido submission and reopened the proceeding t~ determine: 

a. The financial condition ot detcndants 
Guenther and Col sen. 

b. The current condition of defendants' 
system. 

c. Whether the facilities met the standards 
set forth in General Order (GO) l03. 

d. The cost needed to bring the facilities and 
system up to GO 103 standards. 

e. The effect the cost of meeting GO. 103 
standards would have on any rates should 
defendants· be found to be a public utility. , 

On December 22, 19S:6,defendants Guenther and Colsen 
filed a petitio~for modification ofD.S.6-11~075 alleging that the 
information sought by the commission through the staff 
investigation is n~t relevant to the threshold issu~ of whether 
defendant Guenther is a public utility subject to· the Commission's 
jurisdiction. Oefendantsargue that the uncontradicted evidence 
adduced at the hearing established defendant, as a landlord, in a 
landlord-tenant relationship with complainants. Defendants· state 
the initial. issue to· be decided is whether defendant, in providing" 
water service in a landlord-tenant relationshi~, is a public 
utility subject to the Couission's' jurisdiction and that the. 
evidentiary record is complete for, making that determination. They, " 
state that only after the threshold issue ,of, public utility status • 
is decided could the intormation sought" by the commission in 
D.86-ll-075 become relevant. Defendants also- asserted that the 
complaint (case (C.) 86-03-008) is moot s1nceGUenther sold his 
interest in the park or about DecelDber 17, 198& • 
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agreement which states that water is to be provided by defendant 
and that (2) defendant has a statutory duty (Title 25 of the 
California Administrative ClOde Section 1270, Health. and Safety Code 
sections. l.7920.3(a) (5) and l.7995, and Civil Code Section 194J..l 

(c» to provide a reasonable, efficient water supply to 
complainants. complainants ~ver that no tenant is retU,sed service 
and that the system. is operated by and under the exclusive control 
of dofend4nt~: they argue that thi~ is conclusive proo' of 
dedication making the system a public utility. 

Defendants in turn ,argue that they only deliver and sell 
water for domestic purposes tl:). persons renting park space, the 
operation ot which is governed by the Mobilehome Residency Law 
(Civil Code Section 798 et. sleq.). Detendants state that the 
parties are :Ln a landlord-tcm'mt relationship, . with tenants subj ect 
to eviction, that entitlement> to- water is directly tied, to. the 
tenants' rental space, and th.1~ agreement to supply water .is only a 
part ot the overall lease agrl~ement • 

Defend~ts also a~:que that Section 2704 of the PO' Code is 
applicable to' the facts herein since there has been no. dedication 
to public USE~. Section 270~L provides: 

"Any owner of a wat(~r supply not otherwise 
dedicated to public use and primarily used for 
domestic or industrial purposes by him or tor 
the irrigation ot' his lands, who Ca).' sells or 
delivers the sw:pluf~ ot such water tor domestic 
or school district purposes or for the 
irx-igation of adjoining lands or (1)) in an. 
emergency water shortage sells or delivers 
water from such supply t~ others tor a limited 
period not t~exceed one irrigation season, or 
(e) sells or delivers a portion ot such water 
supply as a matter of accommodation t~ 
neighbors to· whom no other supply of water tor 
domestic or irrigation purpOses is equally 
avai1a.l;>le, is not subject t~ the'j,urisClietion, 
control, and regulation ot the Commission.' 
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In Decision (D~) 86-1l-075 the Commission found that the 
evidentiary record was incomplete in certain respects, and set 
aside submission and reopened the proceeding t~ determine: 

a. The financial condition of defendants 
Guenther and Colsen. 

b. The current condition of defendants' 
system. 

c. Whether the facilities met the standards 
set forth in General Order (GO) 103. 

d~ The cost needed to bring the facilities and 
system up to, GO 103 standards. 

e. The effect the cost of meeting GO lO~ 
standards would have on. any rates should 
defendants be found to be a public utility. 

On December 22, 1986, defendants Guenther and eolsen 
filed a petition. for modification of D·.8-6-11-075- alleging that the 
information sought by the Commission' through the staff 
investigation is not relevant ·'to· the th:I:eshold issue of whether 
defendant Guenther' is a public utility subj ect: to the commission's 
jurisdiction. Defendants argue that the uncontradicted evidence 
adduced at the hearing' established defenc1ant" as a lanc1lord, in a 
landlord-tenant relati~nship· with complainants.. Defenc1ants state 
the initial, is~ue to· be. decic1ed . is whether defendant, in providing' 
water service in a landlord-tenant relationship, is a public 
utility subject ·.to the Commission's jurisdiction and that the 

. ' 

evidentiary record is complete for making thatc1eter:mination. They 
state that only after the thresholc1 issue ,of. pUblic utility status " 
is.decided could the information sought by the: Commission in 
0.86-11-075 become relevant. Defendants: also, asserted that the 
complaint (Case '(C.) 86-03-008) is moot sixieoGuenther sold'his 

, . I 

interest in the, park· or about DecexUber'17, 198;6 • 
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Com.plainants responded to, ,defenaants' petition on 
January l, 1987, asserting that the sale of the park by defendant 
Guenther does not make the action moot and requesting authority to 
amend the complaint naming the new owners as defendants. 

On March 10, 1987, complainants filed complaint 
C.87-03-017 against Ceres west Investors, a california limited 
partnership and successors in interest to, defendant Guenther in 
Ceres west Mobilehome Park. ~he complaint contained the identical 
allegations as those in complaint C.S6-03-00S-. Com.plainants 
requested that, the two complaints ~e consolidated since the facts 
are the same and Ceres west Investors are successors in interest in 
Ceres West Mobilehome Park. Ceres West Investors filed its answer 
on April 6-, 1987, taking the same position as. d.efendants Guenther 
and Col sen in C.86-03-008, i.e., that thelandlorci-tenant 
relationship exists and there i~ no'pUblic utility operation. .' 

'I'hesale of the,park in December 1986 to, Ceres West 
Investors, does render the complain~ (C .. 86--03-008) against 
ciefendant Guenther moot since he no longer has any' interest in the 
park and cannot be said to be ,operating a public utili t~~ Further,: 
defendant Colsen, only the manager of Ceres West' Mobilehome Park, 
never had any financial or beneficial interest in the park~ 
Accordingly, we will dismiss ~e complaint ag~inst GUenther' and 
Col sen and consider the merits of C.87-03-0l7 to determine whether 
defendant Cere:s West Investors is' operating, as a public utilitY. 

weal;x.ee with :'defendants that the issue· of public utility' 
status must be:resoived before the information ordered in 
0.86-11-075 bel:omes relevant. 

Complainants aver that defendants have dedicated the 
, • l , 

system. to the JPubl'ic, that'they are operatj,nq as a water utility as: 
defined' in Seetion270l'et. seq.' of the PO Code and that the 

; , I· .,' • 

~xemption from': comlldssion juris4ietion prov14od. in $(letion 2704 is, , 
I" I' '" , I 

not appliee.ble'. Complainants ar9'Uethat. de4ieation is. shown by the 
fact that (1) .~ach tenant is required to< enter intc> a lease 
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agreement which states that water is to be provided ~y defendant 
and that (2) defendant has a statutory duty (Title 25 o! the 
California Administrative Code section 1270, Health and Safety Code 
Soctions 17920.3(a) (5) and 17995, and Civil CodQ $Qction 194~.1 
(C» to provide a rea~ona~le, efficient water $upply to 
complainants. complainants aver that no tenant is refused service 
and that the system is operated by and under the exclusive control 
of defendants; they argue that this is conclusive proof of 
dedication making the system a public utility. 

Oefendants in turn argue that they only deliver and sell 
water for domestic purposes to persons renting park space, the 
operation of which is govern.ed by the Mobilehome Residency Law 

(Civil Code Section 798 et. seq.). Defendants state that the 
parties are in a landlord-tenant relationship with tenants sul:l1ject 
to eviction, that entitlement to water is direetly tied to the: 
tenants' rental space, and the agreement to supply water..is only a 
part of the overall lease aq:t:'eement • 

Defendants also argue that Section 2'704 of the ptj Code is. 
applicable to the facts herein since there has been no dedication 
to public use. Seetion 2704 provides: 

NAny owner of a water supply not otherwise 
dil~dicated to public use and primarily used for 
domestic or industrial purposes by ~ or for 
the irrigation of his lands, who. Cal sells or 
delivers the surplus of such water for domestic 
or school district purposes or for the 
i:l:'rigation of adjoining- lands or (}» in an 
emergency water shortage sells or delivers 
wi"ter from such supply to others for a limited 
~~riod not to exceed one irrigation season, or 
(e) sells or delivers il portion of such water 
s':lpply as a matter of i"c::c::om:modation to­
n4aigbbors to, whom no o1i:her supply of water for 
domestic or irrigation· purposes is equally 
available, is not subj~~ct to the··j.urisdiction, 
control, and regulation of the commission. N 

~ 5'-
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C.86-03-008, C.87-03-0l7 AtJ/BE3/fnh * 

Finally, defendants argue that though not obtaining water 
from a water corporation, the exemption from Commission 
jurisdiction for mobilehome parks provided in Section 2705.5 should 
apply to the cirC\lll\Stanc4~s herein. That section provides: 

wAny person, firm, or corporation, and their 
lessees, receivers, or trustees appointed by 
any court, that maintains a mobileh.ome park, or 
a multiple unit residential complex and 
provides, or will provide, water serviee to 
users through a sUbmeter service system is not 
a pU]:)lic utility and is not subject to the 
jurisdiction, control, or regulation of the 
commission if each user of the submeter service 
systeln is charged at the rate which. would be 
a~plicable if the user were receiving the water 
d~reetly from ~e water corporation. w 

We have reviewed the record herein and have determined 
that a decision can be rendered without further pleadings or 
hearing. .' 

The facts in this ease are not in dispute. The park has 
its ·own well, which provides water that is. sold only to the 43- park . ' 

tenants under the terms of the lease' agreement" each tenant is. 
required to sign. No wat~r is de11verecl, sold, or offered for ~le 
to anyone else. The well provides water only to tenants for 
domestic use. 

By providing water to, tenants of the mobilehome park, do 
defendants become the operators of a public utility? We think not. 

By operatin~ a water system and sellin9water to their 
tenants, defendants appear to be .operating a public utility, as 
defined by PO' Code Section 210l, whi~ is subject to- our 
juri!:dietion unless it falls within the statutory exemptions set 
forth in the PO' Code. In addition to falling within the statutory 
definition, however, an alleqedpublic utility must be found to 
have held itself out as willing to supply service to, the publie or 
any portion thereof and ,have thus dedicated its property to p~lic 
use before we can find it to' be a public utilitysubjeet to our 
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jurisdiction (Bichfield Oil Corpor~ion v. Public utili~es 
~ommissioD, 54 C.2d 419, (1960). 

In S. Edwards Associates y. Railtoad Commission, 196 

C.62, at 70 (1925), ,the california Supreme Court applied this 
*dedieatioIl,* principle to a case involving the coxomission's 
determination that a water company was a puDlic utility, and stated 
that: *~bEt test to be applied ••• is wbether or not those offering 
the servicE~ have expressly or impliedly beld themselves out as 
engaging in the business of supplying water to the puDlic as a 
class, 'not necessarily to allot the public, but to- any limited 
portion ot it,. such portion,. tor example, '~S could be served. ~om. 
bis system~ ••• '* A nUD~er of subsequent cases rea!fi~ the 
validity of this test of public ,utility status (~ e.g ... , YUcaipa , 
Watet Compi).ny No. 1 v .. Public Utilities Commission, 54 C.2d 8ZJ" at i 

8.27 (l960») .. 
The facts in this case lead us to conclude that detendant 

bas not dedicated its property to public use. I' 
I 

FS:rst, it is evident that the provision of a water supply! . 
to tenants is incidental to the defendants" primary business of ' 
running a mobilehome park.' In applying the statuto~ definitions,' 
ot the Public utilities coae and the R~tield Oil Company, supra, 
*dedieation to puDlic use* analysis over the years, *the commission 
has ,consistently drawn the line sbort of' persons who do not 'hold I. 

" "., i 
themselves out as providers of public utility service'* 
(D.85-11-057 (Slip Opinion at p. 7Q». D.8'5;"11-057, which 
authorized customer-owned Pa'Y' telephone service, found that coin 
operated pay telephone operators wbo' provide telephone service onlyi, I ' 

as an incidental. part of their principal :businesses and do not hold 
th~elves out as offering telephone service t~.the public will not 
be public utilities. At the: same time, the decision acknowledged 
that those who operate pay telephones as more th~~ an incidental 
sideline business would be pUblic utilities (~, at 79-81). 

D.85-11-057 relied heavily on the principles set torth in an 

.. 
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earlier Commission Qecision, California Hotel & Motel bs~oeiation 
v. ~aeitie Telephone & Telegraph (CHiMA v. niT), 84 CPUC 352, 
(1978), which held that hotels and motels were not public utilities 
simply because they make telephone systems available to' guests as 
an incidental part o·f the hotel or innkeepinq business. 

Rejecting staff arguments that hotels and motels were 
indeed public utilities, the Commission in CR«HA v. PT&T noted 
that: 

It the statf were correct in its assum~tions, 
there would be many other *public util~tiesW in 
other areas never thought of as such before. 
Many apartment houses sub-meter eleetricity and 
gas to, their tenants •. While we have protected 
the tenants by requiring certain conditions and 
limitations in the electric or gas. utility'S 
sub-metering taritts, we have never held such 
apartment houses to be public utilities, nor 
should we. Apartment housos arc in the 
business ot renting to' tenants, an4 the 
furnishing of electricity anc1:gas is simply 
part of the rental business. I , 

'rhe logic applied by the COmmission in CHiMA v. FT&Twi th' 
, 

regard to hotel and motel provision of telephone service, and in 
D.85-11-057 with re9ard to incidental' coinioperated pay telephone 
service, is equally applicable to the issue ot whether the 
incidental provision of water service' by a mobl14ehome park landlord 
makes that landlord a public utility. On that ~~sis we find here 
that the defendants' incidental provision of watlar service to the 
tenants of their mobilehome park does not by itself make their 
water system a public utility subject to our r~ation. We note 
that it the provision ot water service were a principal line of 
business, and not a minor element of the overall mobilehc~me park 
operation, the result might well be different (~, D.85-l1-057, 
supra,) • 

Furthermore, while defendants were providing ~Lter to 
tenants as part of the monthly rental, complainants did not suggest 
there was 'any d.edication to pUblic uso. Had the monthly rentc"l' I:, 

• 
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been increased to cover the cost of providin~ water to, tenants, 
there would have been no suggestion of dedication. Only after 
~eters were installed to cover increased costs associated with 
providing water did the ar~ent of a public utility operation 
surface. Would removal of the ~eters transform the alleqed public 
utility operation to that of a non-utility? Using complainants' 
logie, disconnection of the ~eters would return service to, that 
prior to the connection, i.e. non-utility operation. 

'A finding of dedication to public use ~y be based on 
explicit statements or ~y be implied from the actions of an ' 
alleged public utility, but in any event such a finding requires 
evidence of an unequivocal intent to dedicate (california Water and . 
Telephone Company v, Public utilities commission, 51 C.2d 478, 
(1959)). 'rhe facts of this ease ,do not· disclose such unequivocal 
intent. ' We therefore do not find, that defendants have held 
themselves out as offering utility service ,to the public and 
therefore dedi:~ted tl?-eir property to a, public use to· the extent 
necessary to, support a determination that they are operating a 
public utility subject to· our j',urisdiction. 

Even if we found that defendants had' dedicated their 
water system to public use, our assertion of jurisdiction would not 
be a foregone conclusion. We would' ,first need to evaluate 
defendants.' claims that' PO' Code Sections 2704 and Z705.5- provide 
them. with an exemption from, our regulation. Although a review of ' 
these claims is not essential to' our re:solution of the present 
case, we believe a brief d1seussionof:l:he issues :may nonetheless 
,be useful to the parties. . ' 

PO' Code Section Z704 provides that *CaJny owner of a 
water supply not otherwise dedicated to:: public use and primarily 
used for domestic or industrial purposes by him or for the 
irrigation of his lands, * is not subject to the jurisdiction of 'the ' 
commission even though they sell water to others under certain 
circumstances.. Here, . defendants' water supply is not prilXlarily 

- 9"-
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used for domesti~ or industrial purposes by defendants or for the 
irrigation of their 'lands, but rather is used primarily for 
domestic consumption by the tenants of the mobilehome park. Since 
defend~nts do not meet any of the fundamental *primary use* 
standards of section -2704, 'We 'Would not even reach the question 
'Whether their water sales are exempt under one of the circumstances 
set forth in Section 2704. 

Under PO' Code Section 2705-.. 5-, *(a)ny person ••• that 
maintains a mobilehome park ••• and provides ••• 'Water service to- users 
through a submeter service system., ,is not a public utility- and is 
not subject to the jurisdiction, control, or ,regulation of the 
commiss;ion if each user of the submeter system. is charged at the 
rate wl:lJ.ch would:be applicable if the'user were receiving: the water 
directly from the water corporation.* There is nothinq in the. 
express language of the section that 'suggests that it 'Would apply 
to a mo:bilehome park supplying water from its own well, rather tb.all .. 
receiving it from a utility. 

We note that PO' Code Section 270S.Swould not have :been 
neces~~ry if the legislaturefel t there were no-, eircu:rns.tances under 
which landlords of mobilehome parks or multiple unit residential 
complexes could be publie utilities subject to the Commission's , . . 

jurisdietion. We believe·, that those who drafted Section 2705-.5-' 
must have assumed that there .were some circumstances under which 
landlords providing, water service would be public utiliti~s subject 
to our regulation": 'rhis ., section su9gests,. :by ne9ati ve ilnplication" 
that the mere existence of a landlord-tenant relationship, is not' 
sufficient to prevent the Commiss10n from asserting jurisdiction' 
over a landlord 'Who provides utility services~ 

Finally 'We note that even though 'We find that defendants: 
water system. is not subj'ect to our jurisdiction, the Mobilehome 
Parks, Act (Health and safety Code Section 18200 et. seg.)~ per.mits ,:' 
city or county authorities,to. reg:ulate. the *construction and use' Qf 
equipment and facilities located outside- of a:'lna.nufacturedhome', 

• 
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mobilehome, or recreational vehicle used to supply gas, water, or 
electricity thereto, except facilities owned, operated, and 
maintained by a public utility ••• ~ (Health and Safety Code Section· 
18300 (g) (2». ~hus, defendants' water supply operations are not 
entirely free from governmental scrutiny. 

Because defendants have not dedicated their mobilehome 
park water system to public use, we conclude that the defendants' 
water system is not a public utility. The complaints should be 

dismissed. .. . 
Findings or Fact 

1. Defendant Ceres West Investors owns and operates the 
Ceres West Mobilehome Park (Park). Detendant Col sen has never had 
a financial or other interest in the park. -Defendant Guenther 

, . 
sold the park to Cer.es West Investors in December 198& and no 

longer has any interest in the park. 
2. Complainants are tenants of the Ceres West Mobilehome 

Park .. e· 3. Prior to Clctober 1, 1985, wat'er was delivered to Park 
tenants as part of their -rental payment. 

4. Tenants WElre notitiedthat 'ettee;tive october 1, 1985, 

there would be a, separate charge for water eonsu:m.p,tion. i 

. ,. 5,,,, -.c~~!.-w~st~~~b~lehome Park provides water from its own i
l " _ ..... r.:. ~ \ !"I .,,, '7 r, , . • I 

wel'l· . only.:-~ t~'.:i t~:tenants •.... -. '-i 

. ~'~':''l'he ,pr6v±~ticinl..ot a water supply to tenants is incidental I 
"",," : ... "'......... ~~~' ... ...J .. ' • • .' II I 

to cer.~·.,.~~t,,~nr,~~~0..:s'\ p'rmary business of runru.ng a mobl.lehome· ! 
park. ~."".'~ T \,11 \\,·!& ..... , .. '.:--'I~, \ I 

'<vi:..... "'"",,. .\,." •• IP~,·I .... '~""",,: ' I 

,,~ ~;I·( :rh.~~~~~~l?~~?~,'?g. dedication of the Ceres West MObilehome! 
Park watersyst~' to public use. i 

8:. The remairung arqu:ments of eompl"ainants and. defendants dol' 
not require resolution. i 

• - 11 -
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CODklusions of Law 
1. Defendant Ceres West Investors has not dedicated the 

Ceres West Mobilehome Park water system to use by the public or any 
portion thereof and is not operating a public utility. 

2. The reliE~f requested should. be d.enied. 

ORDER 

XT 1:5 ORDERED that the reli4~trequested is denied; and 
the complaints, cases 86-03-008 and 87-03-017, are closed.. 

This order becorles e:ffectiv~~30 days :from today. 
Dated November 13, 1987, at: san FranciscO', California. 

STANLEY W. HC'LE"rl". , 
President 

DONALD VIAL· 
F:REDERICK R. DUDA 
G. MITCHELL WILK 
JOHN B... OHANIAN .. 

commissioners 

Commissioner· Do:D41d vial.,. :being 
necessarily absent, did not 
p~icipate. . . 

- 12 - •. 



• 

• 

C.86-03-008, C.87-03-0l7 tnh· . ALT-COM-FRD 

In D.86-ll-07S the Commission tound that the 
record was incomplete in certain respects, and set 
and reopened the proceeding to determine: 

a. The financial condition of defendants 
Guenther and Colsen. 

b. 'rhe current condition of defendants' 
system.. 

c. l'1hether the facilities met the s 
set forth in General Order eGO) 

d. ~:'he cost needed to· bring the 
!ioYStem. up to, G,O 103- standar 

and 

e. ~"he effect the cost of me 
standards would have on 
defendants be found t~ 

ing GO 103-
Y rates should 
a pUblic utility. 

On December 22, 19a~, de! dants Guenther and Colsen 
tilecl a petition tor mOditication ! 0'.86-11-075- all~ing that ~e 
information sought by the Commis lon through the sta!t 
investigation is not relevant the threshold issue of whether 
defendant Guenther is a publi utility subject to.' the Commission's 
jurisdic:tion.De~endants ar e that the uncontradicted evidence 
adduced at the hearing es lished'defendant, as a landlord, in a 
landlord-tenant relations p with, complainants. Defendants state, 
the initial issue to- be ecided is Whether defendant" in providing 
water service in a land ord-tenant relationship·, is a public 
utility s:Ubject to- th Commission's jurisdiction and. that the 
evidenti~Lry record i complete for making that determination. They 
state that only attthe threshold issue of public utility status 
is decided could e information sought by ~e Commission in 
0.86-11-075- becom relevant. De~endants alsj:> asserted that the 
complaint (C.8:6- 3--008) is moot since GuenthjBr sold his interest in , 
the park or t December 17, 1986. " ' 
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Complainants responded to detendants' petit'on on 
January 1, 1987, asserting that the sale o! the par by defendant 
Guenther does not make the action moot and reques~ng authority to 
amend the complaint naming the new owners a~;. detlndants. 

On March 10, 1987, complainants t:Lle complaint 
C.87-03-017 against Ceres West Investors, a litomia limited 
partnership and successors in interest to d !endant Guenther in 
Ceres West Mobilehome Park. ~he complain contained the identical 
allegations as those in compJ.aint C .. S.6-0 -OOS:. Complainants 
requested that the two complaints be c solidated since the tacts 
are the same and Ceres West Investors are successors in interest in . 
Ceres West Mobilehome Park .. ,CeresW. st Investors tiled its answer 
on April &, 1987, taking the same 
and Colsen in C.S6-03-00S, i-:e .. , 
relationship exists and there i 

osition as detendants Guenther 
at the landlord-tenant 

no- public utility operation ... 
The sale ot the park in oecember 19S6 to Ceres West 

Investors, does render the co plaint (C~a6-03-00S) against 
detendant Guenther moot sin :-' he no longer has any inter~st in ~e, 
park and cannot be said to" e operating a public utility..~er~, 
detendant Colsen, only th manager of Ceres.:,West Mol:>ilehome Park, 
never had any financial r DClneticial inter(lst in the- park .. 
Accordingly, we will di mis5.tho complaint lIgain$t Cuenther and 
eolsen and consider merits of C .. 87-03-0:17 to determine whether 
detendant Ceres West nvestors is operating a$ a pukflic utility. 

th defendants. that the issue of public utility . 
status must be res ved betore the information ordered in 
0.8'6-11-075 becom . relevant., 

Compla' ants aver that defendants have dedicated the 
system to- the plic, that they are operating as a wa~er utility as 

on 2701 et., seq .. of'the. PO' Code and that the 
exemption tro COnmUssion, jurisdiction provided in Section' 2704 is ,: 
not applicabl. Complainants argue that dedication is shown, by the: 
tact that (1 each tenant is required to enter'into. a lease' 

- 4 -

,. 
" , 



• 

• 

• 

/' 
C.S6-03-00S, C.S7-03-017 fnh' ~'l'-COM-FRO 

agrc~:!!ment which states that water is to e provided by defendant 
and '~at (2) defendant has a statutory, duty (Title 25 of the 
california Administrative Code Secti 1270, Health and safety Code 
Sections 17920.3(a) (5) and l7995, a d Civil Code Section 1941.l 
(c» to. previde a reasonable, effi ient water supply to., 
complainants.. Complainants aver at no. terLant is refused. service 
and that the system is operated y and. under the exclusive co.ntro.l 
o.f defendants; they argue that is is co.nclusive proof ef 
ded.ieatio.n making the system puDlie utility. ,. 

rque that they o.nly deliver ~d. sell 
0. perso.ns renting park spaee, the 

eO. by the Mobilehome Residency Law 
water for domes~ie purpo.ses 
eperation o.f which is go.ve 
(Civil Code Sectien 79a e .. seq.). Defendants state that ,:b,e 
parties are in a landler tenant relatienshi~ with 'tenants subject 
to. evictio.n, that entitl ent to. water is directly tied to.· the 
tenants' rental space, nO. the agreement to., supply vater is. o.nly a 
part o.f the o.verall le 

Defendants so. argue that Section Z704 ef the pcr Code is . 
appli~le to. the fa s herein. since there has been no. dedicatio.n' 
to. public use. Sect en 2704 provides: 

wAny ewne ef a water supply net otherwise 
dedicated to. public use and primarily used fer 
demestic. o.r industr1al purpeses by him er fer 
the irri ation of his. lands, who.- (a.) sells or 
deliver the sur,plusof such water tor do.mestie 
or sch 1 district purposes or fo.r the 
irriga cn cf adjcining lands or (1)) in an . 
emerge cy water shertage sells er delivers 
water rem such supply t~ ethers fer, a limited 
peri net to exceed one irrigatien seaso.n, er 
(e) s lls or delivers a pertien ef such water 
supp as a matter of accommodatien to-
neig rs te"whe~no other supply o.f water for 
dem tie er irriqatio.n purpeses is' equally 
ava lable,. is net subject to the jurisc:1iction,. 
eon roll" and regulatienof the Cemmission.'" 
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/ 
Finally, defendants argue that though not obtai~ng water 

from a water corporation, the exemption from commission 
jurisdiction for mobilehome parks provided in Section 705·.5 should 
apply to the circumstances herein. That section pr ides: 

'Any person, firm, or corporation, and eir 
lessees, receivers, or trustees appoin d by 
any court, that maintains a mobilehom park or 
a mul tiple unit residential complex ~ d 
provides, or will provide, water se ice t~ 
users. throU~h a sUbmeter service s stem is not 
a public ut~lity and is not subje to the . 
jurisdiction, control, or regula ion of the 
Commission if each user of.the Ubmeter service 
system is charged at the rate icb would be 
applicable if the user were r ceivinq the water 
directly from the water corp ration.1II" 

We have reviewed the recor herein and have dete=.mined 
that a decision can be rendered wi out further pleadings or 
hearing. 

The facts in this case are not in dispute'. 'I'he :?ark has . 
its own well, which provides wa er that is sol¢! only to the 43 park' 
tenants under the terms of 
required to sign. No water 
to anyone else. The well p 
domestic use •. 

lease aqreementeach tenant is 
delivered, so·ld,.. or offered· tor sale' 

vides water only to tenants tor 

By providing wa er to tenants of the mobilehome 
park, do defendants beco e the operators. of a public utility? We 
think not. 

By operating: a water system and selling water to· their 
tenants, defel:ldants 
defined by PU code 

pear to- be operating a public utility,. as 
etion 2701, which is. subject to our 

jurisdiction 1:lnles it falls within the statutory exemptions set 
forth in the :E>tr C In addition to· falling within the statutory· 
definition, h-:»we r, an alleged' public utility must be found to 
have held its.el out as willing to· supply service to. the public or 

eof and· have thus decUcated its property to. public 

- 6 -
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use be!ore we can tind it to be a subject to 
jurisdiction (~xa~~~~~uu~~~~~~~~~~~~~~ 
Commission, 54 

In ~~~~~~~~~~~~~~~~~~~~~ 
Commission, 54 C.2d 823, SUpreme 
Court applied its Riehtiel~ logic to a ease involvi the 
commission's determination that a water company wa a public 
utility, and stated that: -The test to be appli ~ ••• is whether or 
not those offering the service have expressly impli~dly held 
themselves out as engaging in the business 0 supplying water to 
the public as a class, 'not necessarily'tol of the public, but 
to any limited portion of it, such portio , for example, as could 
be served from his system._ •• * 

The facts in this case lead s to conclude that c!efendant 
has not dedicated its property top ic use. 

First, it is evident that the provision of a water supply 
to tenants is incidental to, the d endants' primary busir.e~s of 
running a lnob:tlehome park. In a plying the statutory det'iru. tions 
of the Public Utilities Code the Eichtield Oil CompaD~" sv.pra, 
*dedication to public use* .an lysis over the years,*the cocmission 
has consistently drawn. the ne short of persons who do not *hold 
themselves out as provider 
D.8.5-11-0S7, (Slip- Opinio 

of public utility serviceH (Decision 
at· p'. 76». D.8.5-l1-0$7, which' 

authorized customer-own 'pay telephone service, found tha";. coin 
operated pay telephone operators .who. provide tel'ephone service only 
as an incidental part of their prinCipal businesses and do::not hold 

!I, 

themselves out as 0 erinc],'telephone service to- the public will not 
be public utilitie. At the sa:metilne, the. decision ackno'4"led,9'ed 
that those who 0 rate pay telephones as more than an incidental 
sideline busine s would be'public utilities (lP.,., at 79-8;1). 1>.8:S­

ll-057 relied eavily on the principles set forth in an earlier 
Commission d 
Paeifie Te, 

calitornia Hotel i· M2tel Assoeiation v. 
(CHiMa-. V. PriT), 84 CPO'C 3.52 ~ (1978:);'" 
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which held that hotels and motels were not public utilities 
, / 

b~eause they make telephone systems ava~lable to suestzas n 
incidental part of the hotel or innkeeping business .. 

Rejecting staff arguments that hotels and mo ls were 
/ 

indeed public utilities, the Commission in CR&Mh v. ~&T noted 
that: 

If the staff were correct in its as ptions, 
there would Qe many other ~puQlic ilities~ 
in other areas: never thought of a such 
before .. Many apartment houses s -meter 
electricity and gas to their te ants.. While 
we have protected the tenants y requiring 
certain conditions anel limit ions in the 
electric or gas utility'S s -metering 
tariffs, we have never hel such apartment 
houses to· be. public utili es, nor shoulel we .. 
Apartment houses are in e business of 
rentin~ to tenants, and· e furnishing of 
electr~city and gas is imply part of the 
rental business .. 

The logic applied by Commission in CR&M; v, 

~ with regard" t~· hotel and m el prOVision. o:f' telephone 
service, and in 0 ... 8'5-11-057·w th: reqard to incidental co·in 
operated pay telephone servi , is equally applicable to 
the issue of whether the in idental provisiono! water 
service by a mobilehome p k landlord makes.' that land.lord a 
public utility.. asis. we finel here that the 
d.efend.ants' incid.ental 
tenants of their: mobi 
their water system a 

rovision of water service to the 
ome park does not by itself make 

ublic utility subject to' our 
regulation .. that if the provision of water service 
were a principal'l ne of business, and. nota ,:minor element 
of the overall m ilehome park operation,. the result 
might well be d' feren't (~, O ... S5~11-OS7; ",supra,) .. 

ermore.,. wh:ile defendants, were providing 
water to. tena ts: as part of the monthly rental, " 
complainants did:not suggest there was, any dedication to 

- a -
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public use. Had the monthly rental been increased to coyvr 
the cost of providing water to tenants, there woul~ have 
been no suggestion of dedication. only after meters wer 
installed to cover increased costs associated with ~ 
providing water did the argument of a PUblicutilit~ 
operation surface. Would removal of the meters tr~sfor.m 
the alleged pUblic utility operation to that of aln.on-
utility? Using complainants' logic, disconnecti6n of the 
meters would return service to that 'prior tlo ~e 
connection, i.e. non-utility operation. 

A finding of dedication to publ~ use may be 
based on explicit statements or may be i~lied from the 
actions of an alleqed public utility, ~t in any event such 
a finding requires evidence of, an une ivocalintent to, 
dedicate ( v 
utilities 

this case 
therefore 

'rne facts of 
quivocal intent. We 

out as offerinq.utility servi 
dants have held themselves 
t~ the public and therefore 

dedicated their property to :public use to· the extent 
necessary to support adet inatio:nthat they, are 
operating a public utilit subject to our jurisdiction. 

Even if we fo~dthat detend~nts had dedicated 
their water system. to pUblic use, our assertion of 
jurisdiction WOUld%O be a foregone conclusion. We would 
first need to evalu e defendants' claims that PU Code 
sections 2704 and 705.5 provi.de them, with an' exemption 
from our requlat n. Although: a review of these clailns is 
not essential t our resolution of the present case, we 
believe a bri discussion of the issues may nonetheless b~ 

parties. 
provides that W(aJny owner 

supply not othe:t:'W'ise: c1edieatec:1 to publie use and 
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primarily us~d tor domestic or industrial purpose.s by him 
or tor the irrigation of his lands,H is not su~jcet to t 

jurisdiction ot the Commission even though they sell w 
to others under certain circumstances. Here, defenda ts' 
water supply is not primarily used for domestic or 
industrial purposes by defendants or for the irri tion of 
their lands, but rather is used primarily for do estic 
consumption by the tenants of the mobilehome p rk. Since 
d.efendants d.o not meet any of the funda:menta Hprimary useH 

standards of Section 2704, we would not eve reach the 
question Whether their water sales are ex pt under one of 
the circumstances set forth in'Section 04. 

Under PU Code Section 270S.5 H(aJny 
person ••• that maintains a mobilehome' ark ••• and 
provides ••• water service to users ough a sul:>meter 
service system is not a public ut' ity and is not subject 
to the jurisdiction,. control,. or equlation of the 
commission if each user of the ubmetersystem is, charged 
at the rate whiCh would be ap icable if the user were 
receiving the water directly from· the 'water corporation. H 

There is nothing in the exp ess: language of the sect:i.on 
that suggests that it wou apply to a,mobilehome park 
supplying water from its wn well,. rather than rece:i.ving it 
from a utility. 

We note that pcr Code Section 270$.S would not 
have been necessary i the legislature felt there were no 
circumstances under hich landlords of mobiiehome parks or 
multiple unit res! tial complexes coulcl be pUblic 

o the commission's jurisdiction;' We 
who drafted Seetion 2705.5 must have 

assumed ,that th re were some circu:mstances under which 
landlords prov ding water service woyldbe publ:ic utilities 
subject to· 0 regulation. This section suggests,. by 
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negative implication, that the mere existence of a / 
landlord-tenant relationship is not sutticient to prevent 
the Commission from assertinq jurisdiction over a landlo~ 
who provides utility services. 

Finally we note that even though we tind t at 
defendants' water system is not subject to our 
jurisdiction, the Mobilehome Parks Act (Health d Safety 
Code Section 18200 et. seq.) permits city or unty 
authorities to regulate the Wconstruction 
equipment and facilities located outside 0 

use'of 
a manufactured 

home; mobilehome, or recreational vehicl used to supply 
gas, water, or electricity thereto, ex ept facilities 
ownal1, opera ted, and maintained. by a ubl ic 
utility ••• W(Health and. Safety Codoe etion 18300'(g)" ,2'». 
Thus, defendants' water supply 0 

free from governmental scrutiny. 
ations are not entirely 

e not dedicated their Because defendants 
mobilehome park water system 
that the defendants' wate~ 
The complaints should be 

o public use,· we conclude 
stem is not a public utility. 

Findingsot Fact 

... ~/' 

~/ 

1. Defendant Ce es West Investors owns and operates the 

Ceres West Mobilehom Park (Park). Defendant Col sen has never had 
a financial or oth interest in the park. Defendant Guenther 
sold the park to C res West Investors in December 1986 and no 
longer has any i erest in the park. 

2'. tenants of the Ceres West Mobilehome 
Park. 

3. to· October 1,1985,. water was delivered to Park 
tenants as p rt of their rental payment. 

4. ants were notified that effective October 1, 198:5., 
be a separate charge for water consumption. 

- 11 -
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• 5. Ceres West Mol:>ilehome Park provicles " .. ter ~rom its £' 
well only to its tenants. ~ 

• 

• 

6. The provision of a water supply to tenants is i~idental 
to Ceres West Investors' primary business of runnin;za. bilE:home 
park. 

7. There has been no dedication o~ the Ceres est Mobilehome 
Park water system to' public use. , 

S. The remaining argu:ments of complainant ."nd defend~Lnts do' 
not require resolution. • i 

Conclusions Of Law 
1. Defendant Ceres West Investors s not dedicated the 

Ceres West Mobilehome Park water system 0' use by 'the public or any, 
I 

portion thereof and is not operating 
2. The relief requested shoul 

a public utility. , 
be denied .. 

IT IS ORDERED that 
the complaints, cases 86-03-0 

This order become 
Dated. 1 

roquGsted,is d.enied.:, and 
. I 

and. 87-03-017, are closed. 
, 

effective 30 days frC:lm today. 
I 

, at"San Francisco, cali:fornia. 

STM'7.E! W. H'"J".o..El. r 
,Preslder.t 

FREDERICK E~ DUDA 
C. MlTCHEU.. VVI!..X 
JOHN B. OHA...'~~ : 

Comm1ssi.)ners 

COUllll1 •• 1oDer D0:a814 Vial bo1ng 
Xlttooas4r117 4baent. did ~ot·, 
~1c:t.»at.. " 
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