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Decision

NOV 131987

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

G z.;-’f‘i”“’? A

GILBERT FOWLER and RICK ARNOLD,
Complainants,

vs. Case 86=03-008
(Filed March 6, 1986)
HENRY GUENTHER and JAMES A. COLSEN,

both dba CERES WEST MOBILEHOME PARK,

Defendants.

GILBERT FOWLER and RICK ARNOLD,
Complainants,

Case 87-03-017 |
(Filed March 10, 1987)

vsS.

Ceres West Investors, a California
Limited Partnership: Paul R. Olson;

Henry Nishihara; Michael Sheehan;
Shannon Sheehan, dba Ceres West:
Mobilehome Park, and Does I-X,

Defendants.:

Nl st N " N e N Y Mt ! M S M Nl S Nl i N Ml N N P NS N N Nt NS

Califormia Rural Legal Assistance, by
v, Attorney at Law,:

for G;lbart Fowler and Rick Arnold,
complainants.

Biddle and Hamilton, by Righarxd L.
Hamilten, Attorney at lLaw, for
Henry Guenther and James. A. Colsen,
dba Ceres West Mobilehome Park,
defendants.

QLELI_E_I_Q_K
Gilbext Fowler and Rick Arnold (complainants) reque,t an

order finding that Henry Guenther and- James A. Colsen dba Ceres
West Mobilehome Park (defendants) are operat;ng a water utility as
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defined in Section 2701 et. seg. of the Public Utilities Code (PU
Code) subject to the jurisdiction of the Public Utilities
Commission and requiring that defendants file tariffs to cover
their operations.

Defendants’ answer filed April 6, 1937, admitted that
defendant Guenther owns, controls, and operates a mobilehome park
and sells and delivers water to complainants, but avers that he is
not now operating under the jurisdiction, control, and regulation
of the Commission and requests that the relief requested be denied
and the complaint be dismissed. The answer states defendant
Guenther acquired ownership of the Ceres West Mobilehome Park
(park) in Augqust 1982. Defendant Colsen’s only interest in the
park was as an employee manager, whose duties as manager ceased as .
of January 1, 1986.

The park:consists of 43 mobilehome pérk spaces,‘a‘duplex;f
a frame house, and a common area laundrxy facility. Complainants
each occupy a mobilehome space. Water is obtained from a well on
the park premises and. distrlbuted to tenants through a newly
metered distribution system. No water is prov1ded nor is any water
offered to non-tenants.

Prior to October 1, 1985, water was del;vered to-park
tenants as part of their lease payments. On July 1, 1985, tenants‘
received a 60-day notice that eftectlve October 1, 1985, there
would be a charge for watexr in addlt;on to the monthly rens Rates
to be charged were set at $7.50 for the first 8,000 gallona and
$1.00 for each additional 1,000 gallons. The notice stated that
tenants with one-year leases on file would not be charged for water
during the lease term ending July 3, 1986, and that beginning Wf

August 1, 1986, all tenants would be oblzgated to- pay'for water at |
the above rate. '

Hearing on the complaint was held July 29, 1986, in San jt!_ ffﬂﬁ
Franc;sco at which time the matter was subnitted subject to the
filing of concurrent brie£s<by August 12, 1986.
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In Decision (D.) 86=11-075 the Commission found that the
evidentiary record was incomplete in certain respects, and set
aside submission and reopenced the proceeding to determine:

The financial condition of defendants '
Guenther and Colsen.

The current condition of defendants’
systen.

Whether the facilities met the standards
set forth in General Order (GO) 1l03.

The cost needed to bring the facilities and
system up to GO loz_stendards,

The effect the cost of meeting GO 103

standards would have on any rates shkould

defendants be zound to ke a publlc utility. |

On December 22, 1986, defendants Guenther and Colsen

filed a petltlon.for modlrlcatlon of. D.86=11-075 alleging that the
information sought by the Commission through the staff ”
investigation is not relevant to the threshold lssue of whether
defendant Guenther is a public utlllty subject to the Commission’s )
jurisdiction. Defendants argue that the uncontradicted evidence
adduced at the hearing es tablished derendantr as a landlord, in a
landlord-tenant relatlonship with complainants. Defendants state ”L
the initial issue to be decided is whether defendant, in prcv;dlng
water service in a landlord-tenant relationship, is a public.
utlllty subject to the CQmmiSSLOn’s-jurlsdictlon and that the y
evidentiary record is complete for making that determlnatlon. They -
state that only after the threshold issue of publlc utility. status‘f
is decided could the intormatlon.sought by the Commission in -
D.86=11=075 becone relevant. Defendants also asserted that the
complaint (Case (C.) 86-03-008) is moot s;nce ‘Guenther sold hls
interest in the park.or about December 17 1986.
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agreement which states that water is to be provided by defendant
and that (2) defendant has a statutory duty (Title 25 of the
California Administrative Code Section 1270, EHealth and Safety Code
Sections 17920.3(a) (5) and 17995, and Civil Code Section 1941.1
(c)) to provide a reasonable, efficient water supply to
complainants. COmplalnantS-aver that no tenant is retused sexrvice
and that the system is operated by and under the exclus;ve control
of defendants; they argue that this. is conclusive prooﬂ of
dedication making the system a public utility.

Defendants in turn argue that they only del;var ancl sell
water for domestic purposes to persons renting park space, the
operation of which is governed by the Mobilehome Residency Law
(Civil Code Section 798 et. seq.). Defendants state thht the
parties are in a landlord-tenﬁnt relationship with tenants subject
to eviction, that entitlement to water is directly tied to the .
tenants’ rental space, and the agreement to supply water is cnly a
part of the overall lease agreement.

Detendants also arque that Section 2704 of the PU‘Code is |
applicable to the facts herein since there has been no dedication D
to public use¢. Section 2704‘provides-

#Any owner of a water supply not otherwise
‘dedicated to public use and primarily used for
domestic or industrial purposes by him or for
the irrigation of his lands, who (a) sells or
delivers the surplus of such water for domestic
or school district purposes or for the
irrigation of adjoining lands oxr (b) in an
emergency water shoxrtage sells or delivers
water from such supply to others for a limited .
period not to exceed one 1rr1gat1on season, or
(¢) sells or delivers a portion of such water -
supply as a matter of accommodation to
neighbors to whom no other supply of water for
domestic or irrigation purposes is equally
available, is not subject to the” jurisdict;on,
contrel, and regulation of the Commission.”
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In Decision (D.) 86=-11-075 the Commission found that the
evidentiary record was incomplete in certain respects, and set
aside submission and reopened the proceeding tovdetermlne~

a. The financial condition of defendants

Guenther and Colsen.

. The current condition of defendants’
systen.

¢. Whether the facilities met the standards : b
set forth in General Order (GO) 103. _ j;w

|

{

. d. The cost needed to bring the facilities and
system up to GO 103 standards.

e. The effect the cost of meeting GO 103
standards would have on any rates should
defendants be found to be a publ;c utility.

On December 22, 1986, ‘defendants Guenther and Colsen
filed a petltlon.for nodification of D. 86=11-075 alleging that the '
. information sought by the’ Commissmon through the staff ‘
. investigation is not relevant to the threshold issue of whether
defendant Guenther is a public utility subject to the Commasszon's f“pl”
jurisdiction. Defendants argue that the uncontradicted evidence
adduced at the hearingfestablished‘defendant; as 2 landlord, in a
landlord-tenant relationship with complainants. Defendants state X
the initial issue to be. decided is whether defendant, in provxd;ng L
water service in a landlord-tenant relationsth, is a2 puplic |
utility subject: to the Commxssion’s jur;sdict;on and that the o
evidentiary record is complete for makang that determanat;on. They_t
state that only arter the threshold issue of publlc utzl;ty status
is decided could the 1n£ormat1on sought by the Commission in
D.86~11-075 become relevant. Defendants. also a,serted that the
complaint (Case (C.) 86~0 3=008) - is moot since. Guenther sold hzs
interest in the park or about December 17, 1986.
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Complainants responded to defendants’ petition on
January 1, 1987, asserting that the sale of the park by defendant
Guenther does not make the action moot and requesting authority to
amend the complaint naming the new owners as defendants.

On March 10, 1987, complainants filed complaint
C.87-03-017 against Ceres West Investors, a California limited
partnership and successors in interest to defendant Guenther in '~

Ceres West Mobilehome Park. The complaint contained the identical |

allegations as those in complaint C.86-03-008. Complainants
requested that the two complaints be consolidated since the facts

are the same and Ceres West Investors are successors in interest in’

Ceres West Mobileheme Park. Ceres West Investors filed its answer
on April 6, 1987, taking the same position as defendants Guenther
and Colsen in C.86-03-008, i.e., that the landlord-tenant -
relationship exists and there is ne public'utility operation.

The sale of the park in December 1986 to Ceres West
Investors, does render the compla;nt (C. 86-03—008) against

defendant Guenther moot since he no longer has any interest in the
park and cannot be said to be cperating a public utility. Further,

defendant Colsen, only the manager of Ceres West Mobilehome Park,
never had any rinanc1al ‘or beneficial lnterest in thke park.
Accordingly, we will dismiss the complalnt aga;nst Guenther and

Colsen and consider the merits of C.87=-03~017 to determlne whether B

defendant Ceres West Investors-;s operatxng as a publlc utll;ty.

We agree with' ‘defendants that the issue-of public utmllty3‘

status must be' resolved before the in!ormotion ordered in
D.86-11~075 beoomes relevant.

Complainants aver that detendants have dedlcated the

system to the public, that- they are operating as a water utlllty as

defined in Section 2701 et.‘seq. o! the PU Code and that the
oexenption from' Comnission jurisdiction provided in Section 2704 is.

not applicable. Complainants arque that dedication is shown by thel

fact that (1) each tenant isrrequlred to enter Lnro'a lease
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agreement which states that water is to be provided by defendant
and that (2) defendant has a statutory duty (Title 25 of the
california Adnministrative Code Section 1270, Health and Safety Code
Sactions 17920.3(a) (%) and 17995, and Civil Code Section 194L.2
(¢)) to provide a reasonable, efficient water supply to
complainants. Complainants aver that no tenant is refused service
and that the system is operated by and under the exclusive control
of defendants; they argque that this is conclusive proof of
dedication making the system a public utility.

Defendants in turn argue that they only deliver and sell
water for domestic purposes o persons renting park space, the
operation of which is governed by the Mobilehome Residency Law
(Civil Code Section 798 et. seq.). Defendants state that the
parties are in a landlord-tenant relationship with tenants subject
to eviction, that entitlemenz to water is directly tied to the
tenants’ rental space, and the agreement to supply water Jis only a
part of the overall lease agreement.

Defendants also argue that Section 2704 of the PU’ CQde is.
applicable te the facts herein since there has been no dedlcatlon
to public use. Section 2704 provides:

~“Any owner of a water supply not otherwzse
dedicated to public use and primarily used . for
domestic or industrial purpeses by him or for
the irrigation of his lands, who (a) sells or
delivers the surplus of such water for domestic
or school district purposes or for the
irrigation of adjoining lands or (b) in an
emergency water shortage sells or delivers
water from such supply to others for a limited
period not to exceed one irrigation season, or
(&) sells or delivers a portion of such water
supply as a matter of accommodation to
neighbors to whom no other supply of water for
domestic or irrigation purposes is equally
available, is not subject to the’ jurlsdzctlon,
control, and regulatxon of the Commission.”
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Finally, defendants argue that though not o¢btaining water
from a water corporation, the exemption from Commission
jurisdiction for mobilehome parks provided in Section 2705.5 sheuld
apply to the circumstances herein. That section provides:

' #Any person, firm, or corporation, and their
lessees, recelvers, or trustees appointed by
any court, that maintains a mobilehome park or
a multlple unit residential complex and
provides, or will provide, water service to
users through a submeter service system is not
a public utility and is not subject to the .

. jurisdiction, control, or regulation of the
Commission if each user of the submeter service
system is charged at the rate which would be
applicable if the user were recexv;ng the water
directly from the water corporation.”

We have reviewed the record herein and have determined
that a decision can be rendered without further pleadlngs or
hearing. . ’

The facts in this case are not in dispute., The park has
its own well, which provices water that_is.séid.only‘to the 43 park
tenants under the texms of the lease agreement each tenant is
required to sign. No watqr is delivered, sold, or offered for sale
to anyone else. The well provides water only to tenants for

domestxc use. \
By providing water to tenants of the mobilehome park, do

defendants become the operators of a public utility? We think not.

By operating a water system and selling water to their
tenarnts, defendants appear to be operating a public utility, as
defxned by PU Code Section 2701, which is subject to ouxr
jurx\d;ct;on unless it falls within the statutory exemptions set

forth in the PU Code. In addition to falling within the statutory o

definition, however, an alleged public utllity must be found to
have held itself out as willing to supply sexvice to the publxc or

any portion thereof and have thus dedicated its property to puklic

use before we can t;nd it to be a public utll;ty subject to our
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jurisdiction (Richfield 0i)l Corporation v. Public ULilities
commission, 54 C.2d 419, (1960).

In S, Edwards Associates v. Railroad ¢ommission, 196
C.62, at 70 (1925), the California Supreme Court applied this

rdedication” principle to a case involving the Commission’s
determination that a water company was a public utility, and stated
that: “The test to be applied...is whether or not those offering |
the service have expressly or impliedly held themselves out as
engaging in the business of supplying water to the public as a :
class, ‘not necessarily to all of the public, but to any limited f
portion of it, such portion, for example, as could be served from |
his system....’” A nunber of subsequent cases reaffirm the :
validity of this test of public utility status (gee e.g., xnggigg_‘}
Water company No. 1 v. Public Utilities Commission, 54 C.2d 823, at‘i
827 (1960)). g
The facts in this case lead us to conclude that defendant}
has not dedicated its property to public use. j
First, it is evident that the provision of a water supply/

to tenants is incidental to the detendants' primary business of ‘3g SN

running a mobilehome park.’ In applying the statutory*def;n;t;ons \
of the Public Utilities Code and the Richfield 0il Company, supra,
#dedication to public use” analysis over the years, ”the cOmm1551on‘f
has consistently drawn the line short of persons who do not rnold
themselves out as prevzders of public utility service’” |
(D. &5—11—057 (Slip Opinion at p. 76)). D.85-11-057, which
authorized customer-cwned pay telephone service, found that coin
operated pay telephone operators who provide telephone service only‘
as an incidental part of their prznczpal businesses and do not hold
themselves out as offering telephone service to the publlc‘wlll not
be public utilities. At the same time, the dec;sxon acknowledged “
that those who operate pay telephones as more than an incidental
sideline business would be public utzlit;es (ID., at 79-81).
D.85-11~057 relied heavily on the principles set forth in an

|

{
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earlier Commission decision, California Hotel & Motel Association

V.. Pacific Telephone & Teledaraph (CHEMA v. PI&T), 84 CPUC 352,

(1978), which held that hotels and motels were not public utilities

simply because they make telephone systems available to guests as

an incidental part of the hotel or innkeeping business.
Rejecting staff arguments that hotels and motels were

indeed public utilities, the Commission in CHEMA v. PT&T noted I

that: Y 
If the staff were correct in its assumptions, ”
there would be many other ~public utilities” in
other areas never thought of as such before.
Many apartment houses sub-meter electricity and:
gas to their tenants. While we have protected
the tenants by requiring certain conditions and
limitations in the electric or gas utility’s
sub-metering tariffs, we have never held such.
apartment houses to be public utilities, nor
should we. Apartment houses axe in the
business of renting to tenants, and the

furnishing of electricity and gas is simply
part of the rental business.. = |

The logic appliéd by the Commission in CHSMA v. PT&T with O
regard to hotel and motel provision of telephone service, and im* = = -
D.85=11-057 with regard to incidentalicoinioperated pay'telephone' e 'wﬁﬁﬂ
sexvice, is equally applicablé to the issue of whether the

incidental provision of water service by a mobilechome park landlord -
nakes that landloxrd a public utility. On that basis ﬁe'rind_hére‘
that the defendants’ incidental provision of water service to the
tenants of their mobilehome park does:not by itself make their

water system a public utility subject to our regulation. We note
that if the provision of water service were a principal line of
business, and not a minor element of the overall mobilehcme park
operation, the result might well be different (s¢e, D.85-11-057,
supra,) - :

Furthermore, while defendants were providing water to
tenants as part of the monthly rental, complainants did not sugggs:vjf

there was any dedication to public use. Had the monthly rental o
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been increased to cover the cost of providing water to tenants,
there would have been no suggestion of dedication. Only after
meters were installed to cover increased costs associated with
providing water did the arcument of a public utility operation
surface. Would removal of the meters transform the alleged public
utility operation to that of a non-utility? Using complainants’
legic, disconnection of the meters would return service to that
prior to the connection, i.e. non-utility operation.

"A tinding of dedication to puklic use may be based on
explicit statements or may be implied from the actions of an -
alleged public utility, but in any event such a finding requires .
evidence of an unequivocal intent to dedicate (California Water and
Telephone Company v, Public Utilities Commission, 51 C.2d 478, |
(1959)). The facts of this case do not disclose such unecquivocal
intent. ' We therefore do not find that defendants have held.
themselves out as offering~utility service to the public and |
therefore dedicated their property to a public use to the extent
necessary to support a determination that they are operating a
public utility subject to oux jurisdlct¢on.

Even if we found that defendants had dedicated the;r .
water system to public use, our assertion of jurisdiction would not'
be a foregone conclusion. We would first need to evaluate
defendants’ claims that PU COde Section 2704 and 2705.5 provide
them with an exemptlon from. our regulatlon. Although a review otf
these claims is not essent;al to our resolution of the pfesent.
case, we believe a brief dis¢ussion-o£‘the‘i55ues may nonetheless
be usetul to the parties. '

' - PU Code Section 2704 provzdes that ”[a]ny owner of a
watexr supply-not otherwise dedicated . toApubllc use and primarily
used for domestic or industrial purposes by him or for the _
irrigation of his lands,” is not subject to the jurisdiction oz the‘
Commission even though they sell water to others under certa;n
circumstances. Here,- defendants’ water supply is not. pr;marmly
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used for domestic or industrial purposes by defendants or for the
irrigation of their lands, but rather is used primarily for
domestic consumption by the tenants of the mobilehome park. Since
defendants do not meet any of the fundamental “primary use”
standards of Section ‘2704, we would not even reach the question
whether their water sales are exempt under one of the cxrcumstancer
set forth in Sectlon 2704.

Under PU Code Section 2705.5, “[alny person...that
maintains a mobilehome park...and provides...water service to users
through a submeter service system is not a public utility and is
not subject to the jurisdiction, contrel, or,regulation of the
comnission if each user of the submeter system is charged at the

rate which would be applicable if the user were receiving the water

directly from the water corporation.” There is nothing in the.
express langquage of the section that suggests that it would apply

-

'
'

to a mobilehome park supplying water from its own well, rather than; o

receiving it from a utility.
We note that PU Code Section 2705.5 would not have been .

necessary if the legislature felt there were no. circumstances under

which landlords of mobilehome parks or multiple unit residential
complexes could be public utilities subject to the Commission’s
jurzsdictxon. We believe that those who drafted Section 2705.5
must have assumed that there were some circumstances under which
landloxds providing water service would be public utilities subject

to our regulation. 'Thi3nsection'suggests} by negative implication,

that the mere existence of a landlordntenant relationship is not
sufficient to prevent the Commission fxrom: asserting jurisdiction
over a landlord who provides utility services.

Finally we note that even though we zxnd that derendants'
water system is not subject to ouxr Jurxsdzctzon, the Mobilehome
Parks Act (Health and Safety Code‘Sectlon 18200 et. _seq.) permits

city or county authorities to regulate the ~construction and usefof‘

equipment and facilities located outside of a:manufactured home,

- 10 =
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mobilehome, or recreational vehicle used to supply gas, water, or
electricity thereto, except facilities owned, operated, and
naintained by a public utility...” (Health and Safety Code Section
18300(g) (2)). Thus, defendants’ water supply operations are not ‘
entirely free from governmental scrutiny.

Because defendants have not dedicated their mobilehome
park water system to public use, we conclude that the defendants’
water system is not a public utility. The complaints should be
dismissed. ' ' '

1. Defendant Ceres West Investors owns and operates the
Ceres West Mbbilehome Park (Park). Defendant Colsen has never had .
a flnancial or other interest in the park. 'Defendant Guenther
sold the park to Ceres West Investors in December 1986 and no
longexr has any interest in the park.

2. COmplainants are tenants of the Ceres West.Mobzlehome
Park. :
' 3. Prior to Cctober 1, 1985, water was delxvered to Park
tenants as part of their rental paynent.

4. Tenants were notified’ that effective October 1, 1985,
there would be a separate charge for watexr consumption.

5, rCeres-‘-y’estyinbba.lehome Park provides water from its own
well onlxﬂto its<tenants.. , ‘

6~ The proviﬂionkot a water supply to tenants is 1nc1dental
to Ceres West Invessefs'lprlmary business of running a mobilehome

Park. l’.,( "‘-.-._ \0 ‘;\" -"\ ‘\ R ‘. \\

T ?here;hhs\been "no dedication of the Ceres West Mobllehone
Park water system to public use.
8. The remaining arguments of comprainants and defendants do‘

not require resolution.
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conclusions of Law ' -
1. Defendant Ceres West Investors has not dedicated the N
Ceres West Mcobilehome Park water system to use by the public or any
portion thereof and is not operating a public utility.
2. The relief requested should be denied.

IT IS ORDERED that the relief requested is denied; and
the complaints, Cases 86-03-008 and 87-03-017, are closed.
This order becomes e:fectivo 30 days from today. ,
] Dated November 13, 1987, at San Francxsco, California.

l\ " STANLEY W. HOLETT .
‘ ~~ President
‘ DONALD VIAL.
FREDERICK R. DUDA
G. MITCHELL WILK'
JOEN B. OHANIAN & .. R
~ Commissioners . N o

Commissioner Donald vial, being
necessarily absent, d;d not
participate. - .

) CERTIFY THAT THIS DECISION
WAS "APPROVED BY THELABOVE
COMIKISSIONERS TODAY.~ . -

VEMrMhmmnmemwoDmxmw
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In D.86-11-075 the Commission found that the cvidentiary
record was incomplete in certain respects, and set aside gubmission
and reopened the proceeding to determine:

The financial condition of defendants
Guenther and Colsen.

The current condition of defendants’
systen.

Whether the facilities met the standards
set forth in General Order (GO)

The cost needed to bring the fLacilities and
system up to GO 103 standar

The effect the cost of meefing GO 103

standards would have on afiy rates should

defendants he found to a public utility.

On December 22, 1986, defgndants Guenther and Colsen o
filed a petition for modification Af D.86-11-075 allegxng that the 7;
information sought by the Commis ion through the staff S
investigation is not relevant tbe thresheld issue of whether
defendant Guenther is a publi¢/ utility subject to the Commission’s
jurisdiction. Defendants argue that the uncontradicted evidence
adduced at the hearing es lished defendant, as a landloxd, in a
landlord-tenant relations P with complainants. Defendants state
the initial issue to be decided is whether derendant, in providing
water service in a landford-tenant relationship, is a public
utility $ubjéc§ to the/Commission’s jurisdiction and that the ‘
evidentiary record is/complete for making that determination. Theyj_
: ‘the threshold issue of public utility status

is decided could ti{e information sought by the Commission in .
D.86-11-075 becomd relevant. Defendants also asserted that the .
complaint (C.86=03-008) is moot smnce Guenther sold his interest Ln;
the park or t December 17, 1986. )
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Complainants responded to defendants’ petition on
January 1, 1987, asserting that the sale of the park/ by defendant
Guenther does not make the action moot and request&;g authority to
amend the complaint naming the new owners as defendants.

On March 10, 1987, compiainants filed’ conmplaint
€.87-03=-017 against Ceres West Investors, a GAlifornia limited
partnership and successors in interest to dgfendant Guenther in ‘
Ceres West Mobilehome Park. The complaint/contained the identical
allegations as those in complaint €.86-07-008. Complainants
requested that the two complaints be ¢ solidated since the facts

are the same and Ceres West Investors/are successors in interest in - -

Ceres West Mobilehome Park. Ceres West Investors filed its answer
on April 6, 1987, taking the same bsition as defendants Guenther
and Colsen in C.86-03-008, i.e., at the landlord-tenant
relationship exists and there ig no public utility coperation.

The sale of the park/in December 1986 to Ceres West
Investors, does render the .copplaint (c;86-63-008) against
defendant Guenther moot sing® he no longer has any interest in the.
park and cannot be said to e operating a public ut;lxty. Further,&*
defendant Colsen, only th manager of Ceres West Mobilehome Park,
never had any financial ¢r bnnericial interast in the park. ,
Accoxrdingly, we will difgmiss the complaint against Guenther and

Colsen and consider merits of C. 87 03=017 to deternmine. whether -

defendant Ceres West Anvestors is operating as a puklic utility.

We agree with defendants that the issue of public utzl;tyff
status must be resglved before the inrormatlon oxrdered in
D.86=11-075 becomes relevant.

Complaifants aver that ‘defendants have dedxcated the
systen to the P lic, that they are operatxng as a water utility" asf
defined in Sectfon 2701 et. seq. of the PU Code and that the . ‘
exenption from/Commission. jurisdiction provided in Section 2704 is f‘
not applicablé. Complainants argue that dedication is shown by the'
fact that (1 each tenant is requ;red to enter into a lease
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agreement which states that water is to/be provided by defendant
and that (2) defendant has a statutory/duty (Title 25 of the
California Administrative Code Sectioh 1270, Health and Safety Code
Sections 17920.3(a)(5) and 17995, apd Civil Code Section 1941.1
(¢)) to provide a reascnable, effidient water supply to
complainants. Complainants aver that no tenant is refused service
and that the system is operated by and under the exclusive control
of defendants; they arque that AL£his is conclusive proof of
dedication making the system & public utility.

Defendants in turn argue that they only deliver and sell
water for domestic purposes Ao persons renting park space, the ‘
operation of which is goverhed by the Mobilehome Residency Law
(Civil Code Section 798 etl seq.). Defendants state that the
parties are in a landlordFtenant relationship with tenants subject
to eviction, that entitlément to water is directly tied to the ‘
tenants” rental space, and the agreement to supply water is only a
part of the overall leise agreement. i

Defendants
applicable to the facts herein since there has been no dedication
to public use. Section 2704 provides: ‘

7Any owney of a water supply not otherwise
dedicated/to public use and primarily used for
domestic /or industrial purposes by him or for
the irrigation of his lands, who (a) sells or
delivers the surplus of such water for domestic
or schogl district purposes or for the
irrigation of adjoining lands or (b) in an
emergericy water shortage sells or delivers
water from such supply to others for a limited
period not to exceed one irrigation season, or
(¢) sells or delivers a portion of such water
as a matter of accommedation to

rs to whom no other supply of water for
domestic or irrigation purposes is' equally
avajlable, is not subject to the jurisdiction,
confrol, and regulation of the Commission.”

SO argue that Section 2704 of the PU Code iz
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Finally, defendants argque that though not obtaining water
fron a water corporation, the exemption from Commission
jurisdiction for mebilehome parks provided in Section £705.5 should
apply to the circumstances herein. That section prorides:

YAny person, rlrm, or coxporation, and
lessees, receivers, or trustees appointéd by
any court, that maintains a mobilehome¢/ park or
a multiple unit residential complex yhd
provides, or will provide, water seylice to
users through a submeter service system is not
a public utility and is not subjegt to the
jurisdiction, control, or regulagion of the
Commission if each user of the gubmeter service
system is charged at the rate yhich would be
applicable if the user were rgceiving the water
directly from the water corpgration.”

We have reviewed the record herein and have determined
that a decision can be rendered without further plead;ngs ox
hearing. ‘

tenants under the terms of lease'agreement each tenant is

required to sign. ' No water delivered, sold, or offered. for sale§

to anyone else. The well p vides water only to-tenants Lor
domestic use.
By providing wajfexr to tenants of the mobilehome

park, do defendants becoje the operators of a public ut;lzty’ We

think not.

By operating/a water system and selling water to¢their
tenants, defendants afpear to be operating a public utility, as
defined by PU Code Séction 2701, which is subject to our
jurisdiction unlesy it falls within‘the_statﬁtory exempticons set

forth in the PU Code. In addition to falling within the statutoryf5“

definition, howeyer, an alleged public utility must be found to

have held itself/ out as willing to supply service to the public or '~
any portion thereof and have thus dedicated"its-property to public - .

The facts in this case/are not in dispute. The park bas. =
its own well, which provides wafer that is sold only to the 43 park’
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use before we ¢an find it to be a public utility subject to ou
jurisdiction (Righfield 0Oi orporation v. Publi
commission, 54 C.2d 419, (1960).

In 1eaipa Wate )i =l-be Q: v Ab)e 9| A
Commission, S4 C€.2d 823, at 827 (1560), the California Supreme
Court applied its Richfield logic to a case involving the
Commission’s determination that a water company wag a public
utility, and stated that: ~The test to be appligd ...is whether or
not those offering the sexrvice have expressly ¢f impliedly held

themselves out as engaging in the business o supplying water to
the public as a class, ‘not necessarily to 11 of the public, but
to any limitedrﬁortion of it, such portiory, for example, as could
be served fLrom his system....” |

The facts in this case lead Ws to conclude that cefendant
has not dedicated its property to p U

First, it is evident that/the provision of a water »uppIy,'
to tenants is incidental to the deofendants’ primary businecss of ‘
running a mobilehome park. In agplying the statutory definitions
of the Public Utilities Code _
~dedication to public use” anilysis over the years,”the Commission
has consistently drawn the l4ine short of persons who do not 7hold
themselves out as provideryg of public utility service” (Decision_'?
D.85=-11-057, (Slip Opiniof at p. 76)). D.85-11-057, which"
authorized customer-owned pay telephone service, found that coin N
operated pay telephone /operators who provide telephone sexrvice onlyﬁﬁ

as an incidental part/of their princlpal businesses and. do not hold"‘~.
themselves out as offering telephone service to the public will mot

be public utilitieg. At the same time, the decision acknowledged
that those who opérate pay telephones as more than an incidental
sideline businegs would be public utilities (ID,, at 79-81). D.85~
11-057 relxed eavily on the principles set forth in an earlzer
Commission d ision, Salifornia Hotel & Motel Association v. .

i caxaph (CHSMB V. BIST), 84 CPUC 352, (1978),
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which held that hotels and motels were not public utilities/, nply
because they make telephone systems available to guests asan
incidental part of the hotel or innkeeping business. té///a
Rejecting staff arguments that hotels and ma'-ls were
indeed public utilities, the Commission in CHEMA v. PILST noted

If the staff were correct in its as

there would be many other “public :

in other areas never thought of a9/ such

before. Many apartment houses s

electricity and gas to their teyants.

we have protected the tenants ¥y requiring

certain conditions and limita¥ions in the

electric or gas utility’s sub-metering

tariffs, we have never held/such apartment

houses to be public utilitdes, nor should we.

Apartment houses are in tlie business of

renting to tenants, and f£he furnishing of

electricity and gas is Simply part of the

rental business.

The logic applied by thé Commission in CHEMA V.
PIL&T with regaxrd-to- hotel and mgtel provision of telephone
service, and in D. 85-11-057 with regard to incidental coin
operated pay telephone service, is equally applicable to
the issue of whether the ingidental provision of watexr
service by a mobilehome patk landlord makes?that landlord a -
public utility. On that basis we find here that the
defendants’ incigental. rovision.o£~water‘servi¢é‘to‘the
tenants of their mobi da K
their water system a public utility subject to our _
requlation. We not¢ that if the provision of water service
were a principal line of business, and npt‘a‘mihor element
of the overall mobilehome park operation, the result
might well be djfferent (See, D.85-11-057, "supra,).
ermore, while defendants were providing

water to tenajgts as part of the monthly rental,ﬂ«'

complainants/did not suggest there was any dedication to
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public use. Had the monthly rental been increased to cover
the cost of providing water to tenants, there would have
been no suggestion of dedication. Only after meters wer
installed to cover increased costs associated with
providing water did the argument of a public utility
operation surface. Would removal of the meters transform
the alleged public utility operation to that of a/;on—
utility? Using complainants’ logic, disconnection of the
meters would return service to that prior to the
connection, i.e. non-utility operation.

A finding of dedication to public use may be
based on explicit.statements ox maybe-iﬁZiied from the

actions of an alleged public utility, BHAt in any event such
a finding requxres evidence oz an uneguivecal intent to

(1959)). Tne facts of
this case do not disclose sucﬂ" quivocal intent. We
therefore do not find that defefdants have held themselves
out as offering util;ty sexvice to the public and therefore
dedicated their property to A public use to the extent
necessary to support a dete¢imination that they are
operating a publzc utilit subject to our jur;sd;ctmon.
Even if we foyhd that de!endants had dedicated
their water system torpzzlxc use, our assert;on of
jurisdiction would nof be a foregone conclusion. We would
first need to evaluate deféndants’jclaims that PU Code
Sections 2704 and 2705.5 provide them with an exemption
from our regulatitn. Alfhough-a review of these claims is
not essential t¢ our resolutxon or the’ present case, we
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primarily used for domestic or industrial purposes by him
or for the irrigation of his lands,” is not subject to &
jurisdiction of the Commission even though they sell water
to others undexr certain circumstances. Here, defendarts’
water supply is not primarily used for domestic or
industrial purpeses by defendants or for the irrigation of
their lands, but rather is used primarily for dofestic
consumption by the tenants of the mobilehome paxk. Since
defendants do not meet any of the fundamenta)/ “primary use”
standards of Section 2704, we would not ever reach the
question whether their water sales are ex pt under one of
the circumstances set forth in Section 2704.

Under PU Code Section 2705.5/ ”“[alny
person...that maintains a mobilehome park...and
provides...water service to users ough a submeter
service system is not a public utility and is not subject
to the jurisdiction, control, or equlation of the
commission if each user of the dubmeter system is charged
at the rate which would be applicable if the user were
receiving the water directly/from the water corporation.”
There is nothing in the expfess language of the section
that suggests that it would apply to a mobilehome park
supplying water from its wn well, rather than receiving it
from a utility.

We note that/PU Code Sectlon 2705. 5 would not
have been necessary if the legislature felt there were no
circumstances under Xhich landlords of mobilehome parks or
multiple unit resi tial compiexes could be public
utilities subject Lo the Commission’s. jﬁrisdiction; We
believe that thoge who drafted Saction 2705.5 must have
assumed that thére were some circumstances undex which

landlords prov ding water service would be public utilities

‘regulation. This section suggests, by
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negative implication, that the mere existence of a
landlord-tenant relationship is not sufficient to prevent
the Commission from asserting jurisdiction over a landlord
who provides utility serxvices.

Finally we note that even though we f£ind tiat
defendants’ water system is not subject to our
jurisdiction, the Mobilehome Parks Act (Health ard Safety
Code Section 18200 e, geq,) permits city or
authorities to regulate the ”construction use' of
equipment and facilities located. outside of a manufactured
home, mobilehome, or recreational vehicle used to supply
gas, water, or électricity thereto, exglpt facilities
owned, operated, and maintained by a fublic
utility...”(Health and Safety Code Zection 18300(g) (2)).
Thus, defendants’ water supply © ations are not entirely
free from governmental scrutiny. "

Because defendants hyve not dedicated their
mobilehome park water system Lo public use, we conclude
that the defendants’ water gystem is not a public ut;llty.
The complaints should be dismissed.

Findi of T |
1. Defendant Cefes West Investors owns and operates the

Ceres West Mobilehome/ Park (Park). Defendant Colsen has never had

a financial or othgr interest in the park. Defendant Guenther

sold the park to Cdres West Investors in December 1986 and neo

longer has any inferest in the park.

2. Complainants are tenants of the Ceres West Mobilehome

to October 1, 1985, water was delivered to Park
tenants as part of their rental payment.

4. T¢dnants were notified that effective October 1, 1985,
there would be a separate charge for water consunption.
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5. Ceres West Mobilehome Park provides water from its own

well only to its tenants.
6. The provision of a water supply to tenants is ipcidental

to Ceres West Investors’ primary business of running a pobilehome

park. ‘
7. There has been no dedication of the Ceres West Mobilehome

Park water system to public use.
8. The remaining argquments of complainant

not require resolution.

Conclusions of Law

1. Defendant Ceres West Investors Jas not dedicated the

Ceres West Mobilehome Park water system Lo use by the ﬁublic‘ or any.

portion thereof and is not operating a/public utility. 1
2. The relief requested shoul be denied.

IT IS ORDERED that rolior roquested is denied.‘ and
the complaints, Cases 86-03-0 8 and 87-03~017, are clomed. ‘

This oxder become e:tective 30 days frem tod.a.y.
Dated , at: San Franca.sco, Calzzorn:.a- _

|
!

- STANLEY W. HULETT
- President
FREDERICK F. DUDA
G. MITCHBELL WILX
JOHN B. OHANIAN
. Commissioacxs
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